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1 Transcri pt of Proceedi ngs
2 (Reconvened at 9:00 a.m)
3 COMM SSI ONER Mac CALLUM Good nmor ni ng.
4 JOSEPH PENKALA, conti nued:
09:03 5 BY MR. HODSON:
6 Q Good norning, M. Penkal a.
7 A Good nor ni ng.
8 Q If I could call up 047947, please. Do you recal
9 yest erday when we finished for the day | had gone
09:03 10 t hrough this document and it was a letter from
11 Chi ef of Police John G bbon, chief at the tine, to
12 M. Gary Young who was counsel for the M| gaard
13 famly and it dealt with the police files. You
14 recall us going through that?
09:03 15 A Yes.
16 Q And as well | had shown you a |etter previous
17 where they were also requesting an opportunity to
18 interview witnesses. You recall us touching on
19 t hat ?
09:03 20 A Yes.
21 Q And if | could call up 059610, please, and this
22 appears to be a memorandum from you foll ow ng
23 closely on this letter, January 13th, you can't
24 see it there, but it's 1981, to Superintendent
09:04 25 Ferguson and you are asking that Staff Sergeant
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1 Karst check out W Ison, John and Cadrain and get
2 some addresses. Do you recall doing that, M.
3 Penkal a?
4 A Yes.
09:04 5 Q And would this be a case of followi ng up on the
6 request fromthe Ml gaard | awyers to interview
7 t hese people?
8 A | think it was on the instructions of Chief
9 G bbon.
09:04 10 Q Okay. And then if we can go ahead --
11 A Excuse ne.
12 Q Oh, I"'msorry. And so what the menmo says, if
13 addresses are avail able make them known, and then
14 if we could call up 106839 and this is a letter,
09:04 15 January 16th, 1981, from M. Karst to M. Gi bbon
16 saying that he's contacted Cadrain who requested
17 hi s whereabouts not be divulged to anyone with
18 regard to this matter and then as well that Karst
19 contacted I nspector Walters and has addresses for
09:05 20 Wl son and John, and then if you could just scrol
21 down to the bottom please, and it appears to be a
22 note to you, have WIlson contacted by Regina City
23 Police and Nichol John through RCMP Kel owna to see
24 if they wish their addresses divulged to | awyer
09:05 25 for Mlgaard famly, and | take it you would have
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1 been asked to follow up on that or have sonmeone
2 follow up on that?
3 A Yes.
4 Q If I could call up 025332 and it's a nmeno, January
09:05 5 19th, '81, fromyou to Detective Staff Sergeant
6 Karst and you ask himto contact W Ison and John
7 and confirm whether they wish to have their nanes
8 rel eased to the |Iawyer for M| gaard. You say |I'm
9 sure they won't, however the chief would like to
09:06 10 know t hat specifically so he can tell the | awyer,
11 and | take it that would have been your meno?
12 A Yes.
13 Q Why did you say there you are sure they won't want
14 their name rel eased?
09:06 15 A | don't know why | said that. | think it m ght
16 have been just an intuition that w tnesses would
17 not want to correspond with the request.
18 Q If we could call up 106841, please, and this is
19 M. Karst's letter of January 21 to the chief
09:06 20 saying he's contacted WI|son and he says he
21 doesn't want his name or information released and
22 have al so | ocated and spoken to Nichol John, she
23 al so states she does not want her name to be given
24 to any |l awyer, and then down at the bottom | take
09:06 25 it is that your writing indicating you would have
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1 got a copy of that?
2 A Yes.
3 Q If we could then go to 106849, pl ease. ' m sorry,
4 106840 maybe. No, sorry, it's a January 23, 1981
09:07 5 letter. Sorry, try 842. We're getting closer.
6 That's it. This is a letter of January 23, 1981
7 from Chief G bbon back to M. Gary Young, the
8 | awyer for the Mlgaard famly, and just call out
9 t he second paragraph, please. M. Gi bbon goes on
09:08 10 to advise M. Young that Cadrain, WIlson and John
11 do not want their whereabouts made known to M.
12 Young, and that's consistent with what you found
13 out in your work; is that correct?
14 A Yes.
09:08 15 Q And then if we could scroll down to the next ful
16 par agraph, please, M. G bbon says:
17 "As | indicated to you previously, |
18 recogni ze that cases can be re-opened,
19 however, | also recognize that certain
09:08 20 procedures should be followed. If the
21 M |l gaard famly have reasons sufficient
22 to cause a review of this case, we are
23 certainly prepared to co-operate by
24 maki ng our file available to a
09:08 25 representative of the Attorney's Gener al
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1 Department. We woul d, of course, point

2 out that the three witnesses you are

3 trying to locate have indicated they do

4 not wi sh their whereabouts made known,
09:08 5 but it would then be up to the

6 representative of the Attorney General

7 to deci de whether those people should be

8 interviewed and by whom "

9 And | asked you this question in relation to an
09:08 10 earlier letter by Chief G bbon, but you would

11 have foll owed, this is January, '81l, you would

12 have become chief in a year or so, or |less than a

13 year after this letter; is that fair?

14 A Yes.
09:09 15 Q And does the position put forward by M. G bbon,

16 is that consistent with what position you had or

17 woul d have taken on this matter?

18 A Yes.

19 Q And are you aware as to whet her anybody from the
09:09 20 Attorney General's department of Saskatchewan ever

21 asked you to make your file available to them for

22 a review of the conviction?

23 A | was never contacted for that purpose.

24 Q Now, | think you told us yesterday that you did
09:09 25 get contacted by Federal Justice, by M. Eugene

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Hodson
Vol 49 - Tuesday, June 7th, 2005

Page 9282
1 WIlliams, in connection with M. Ml gaard's
2 application under Section 690 of the Crim nal
3 Code?
4 A Yes.
09:10 5 Q And if | could call up 004910 -- I'm sorry, 004906
6 is the doc ID -- and this is a report prepared by
7 Sergeant Pearson of the RCMP and if we could go
8 to -- just go back to the first page for a monment,
9 pl ease. This is a report that he prepared on
09:10 10 April 17th, 1990 and Sergeant Pearson and M.
11 Penkal a were involved in assisting Eugene WIIlianms
12 in the review. If we could now go to page 910,
13 call out paragraph (j), it says:
14 "On 90 March 23, M. WIlliam and
09:11 15 mysel f --"
16 Bei ng Sergeant Pearson,
17 "-- met at the Bessborough Hotel,
18 Saskat oon, for the purpose of exchangi ng
19 information on this file. Later this
09:11 20 same date M. Wl liams and mysel f met
21 with Saskatoon City Police Chief
22 Penkal a, Deputy Chief Montague, Supt.
23 McCorriston and Insp. Quinn. The
24 purpose of our meeting was fully
09:11 25 expl ai ned and conpl ete courtesy and
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1 co-operation was extended, and | was
2 given conpl ete access to the police
3 investigation they conducted into this
4 mur der some 20 years previous. All in
0911 5 attendance at the neeting agreed that it
6 woul d be nmore appropriate for certain
7 guestions to be answered by a member of
8 an outside agency, in view of the
9 potential publicity this may have at a
09:12 10 | ater date.”
11 And does that note of Sergeant Pearson, is that
12 consistent with your recollection of what was
13 di scussed at the meeting?
14 A Yes.
09:12 15 Q And | take it then that Eugene W IIliams asked for
16 access to the police file?
17 A Yes.
18 Q And did you provide himw th conplete access to
19 everything you had on the Gail MIler nurder file?
09:12 20 A Yes.
21 Q And | will take you to sone of these docunments
22 | ater, but at some point did M. WIIliam and M.
23 Pearson al so ask for access to the sexual assault
24 files that M. Fisher had been convicted of?
09:12 25 A | don't recall specifically about the rape files,
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1 al t hough | would suggest that if that was
2 requested, it would be provided under the sane
3 authority that was received initially to deal with
4 the Ml gaard file.
09:12 5 Q If we can then go to 025 -- pardon ne, let me just
6 pause for a monment. \What is this, when they talk
7 about it would be nore appropriate for certain
8 guestions to be answered by a menber of an outside
9 agency, can you tell me what that is referring to,
09:13 10 and | appreciate this is Sergeant Pearson's note.
11 A Yeah. | could only guess what that was. In |ight
12 of the publicity that was going on at that --
13 particularly by the media, that it would be
14 prudent for an outside, independent agency to be
09:13 15 involved in that.
16 Q And then it tal ks about questions to be answered
17 by. | ' m wondering if you can recall, was there a
18 di scussion at this meeting about city police not
19 responding to media requests, for having them
09:13 20 t hrough Eugene W Il Iliams or anything of that
21 nature?
22 A No, | wasn't aware of that possibility even com ng
23 up. | don't recall any discussion on who would
24 make rel eases or if releases were necessary.
09:14 25 Q And then if we can go to 025663, please, this is a
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letter, March 15th, 1990, and which | think
predates your neeting with Eugene WIIlianms, and
just -- and Constable Farion was an analyst with
the police force at the tine?
Yes.
And what was the job of an anal yst?
Generally reviewing -- simlar to being an auditor
or a -- just to ensure that the policies were
being followed and things were done according to
the directions and policies of the department.
And Constabl e Farion here says as per the request
of Chi ef Montague. Is it a he or she, Farion?
Pardon me?
Mal e or female, Farion?
Mal e.
And then he would have reviewed the Gail Ml ler
file and answered the questions posed by
M. WIlliams, so | take it that there had been a
request by M. WIlliams for some information?
It would appear that, yes.
And he goes on to say:
"The notebooks of former |nspector
Par ker were | ocated and checked by
mysel f and you and they contain no

further information pertaining to Linda
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1 Lillian Fisher's statement of April

2 28t h, 1980; therefore, the responses |

3 have provided are based on all the

4 documented information contained in the
09:15 5 file which | was given to review."

6 So | take it you would have enmpl oyed some police

7 personnel to review the file and answer questions

8 posed by M. WIIlianms?

9 A Yes, and in this case it was to |Inspector Quinn.
09:15 10 Q And what was | nspector Quinn's role in this?

11 A He woul d have been in charge of the investigation

12 support unit of the police departnment.

13 Q And so would Inspector Quinn be the person that

14 you del egated to sort of oversee the review of the
09:16 15 Gail MIller files at this time?

16 A Um, well |I'm not sure that it was a conplete

17 review of the file, | think there was sone

18 specifics that we went back to that original

19 letter. | think that letter was directed to --
09:16 20 was it directed to Montague?

21 Q umm - -

22 A In any event, it was sent down the line, to speak

23 of , and eventually ended up in the hands of

24 Constable Farion to provide the information that
09:16 25 was bei ng sought.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Hodson
Vol 49 - Tuesday, June 7th, 2005

Page 9287
1 Q At some point around this time, M. Penkala, did
2 you cause to have the Gail M Il er nurder
3 i nvestigation file organized and copied?
4 A Umm, yes. At some point | had given direction,
09:17 5 not only that particular file but there were other
6 files, that | had asked that they would be
7 addressed and catal ogued and i ndexed.
8 Q And what files would those other files, would
9 t hose be?
09:17 10 A There was ot her unsolved nmurders and serious crinme
11 files and it was a task that was assigned so that
12 t hese things could be put together for easy
13 reference when the need came up.
14 Q And so would this be for the purposes of assisting
09:17 15 M. Eugene W Illiams or responding to his questions
16 t hen?
17 A |*'m not sure whether it was for that purpose, but
18 because questions were being asked and there were
19 some difficulties in going through a massive,
09:17 20 massive file, | think it was decided that that
21 shoul d be done, even at a cost it should be done,
22 and it would be a |ot easier to make references,
23 you woul d have cross-references for names and the
24 activities of investigators and so on.
09:18 25 Q And at that time, prior to the organization, where
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1 would the files be |ocated then?
2 A Umm, supposedly in central records, at -- that
3 woul d be the, that would be the storehouse for
4 all, all Saskatoon, all Saskatoon records.
09:18 5 Q And woul d that be paper copies? |1'mtalKking,
6 let's talk about the --
7 A They would be hard copies, yes.
8 Q Hard copies?
9 A Yes.
09:18 10 Q So, for the Gail MIller file, the hard copies
11 woul d have been at central records?
12 A Yes.
13 Q And would they be all located in one, one
14 | ocation, one file, or can you tell us a bit about
09:18 15 how t hey woul d have been stored?
16 A I, I would assume that they were all together,
17 but, you know, because of the volunme involved in
18 the file it m ght have been broken up into, into
19 several volumes, but yes, it would be in one
09:18 20 pl ace.
21 Q And then what about the sexual assault files, and
22 in particular the (V1)-/(V2)----- [ (V3)------ and
23 (V5)--- assault files; what would be -- where
24 woul d those have been stored?
09:19 25 A They would al so be stored, the master file would
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1 be stored in central records.
2 Q And woul d that be hard copy or mcrofiche?
3 A They woul d be hard copy.
4 Q And what was the process of mcrofiching, doing
0919 5 m crofiche on these files?
6 A Umtm, | wasn't specifically physically involved in
7 that. We had a manager of central records and he,
8 | think he would assign these duties to regular
9 clerks that would be given boxes of files, and
09:19 10 t here was an apparatus that was set up and each
11 page individually had to be placed into this
12 apparatus and it would get photographed, and the
13 hard copies would be retained until the
14 verification of the devel oped m crofiche could be
09:20 15 checked against it, and then the process would be
16 to destroy the hard copies.
17 Q And during your tenure as chief, then, | think you
18 were '82 to '91, what; was there any -- were sone
19 files destroyed, |ike not retained at all on
09:20 20 m crofiche or hard copy in certain cases?
21 A Well they should have been m crofiched, that's for
22 sure, that -- that was the, that was the policy.
23 Q Okay.
24 A And many files of a serious nature, the hard
09:20 25 copies would be retained. There was actually a
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1 statute, a provincial statute, that directed the

2 met hod that retention of certain files had to be

3 mai nt ai ned.

4 Q Right, and I will take you to that a bit |ater
0921 5 when we deal with a report. And so who would have

6 been responsible, do you recall -- | think we saw

7 the binders, in fact we see the binders here

8 before the Comm ssion, binders A to F and the

9 pages nunbered; who would have been in charge of
0921 10 assenbling that?

11 A You know, | don't know, | don't remenber

12 specifically who was charged with the

13 responsibility. That should, should be there

14 somewhere indicating who was responsi ble, but |
09:21 15 don't know this off my top of my m nd.

16 Q Okay. But you would have asked soneone to

17 assenmble all the records?

18 A Yes, yes.

19 Q If we could call up 105315, please, and this is
0921 20 your handwritten note, is it, M. Penkal a?

21 A Yes.

22 Q And it refers to a call on June 6th, '"90 from

23 Eugene W Il liams, and he is seeking documented

24 information, 1, call out paragraph 1:
09:22 25 "Whet her file has polygraph
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1 result report relative to the witness

2 Ronald W I son who was questioned in

3 regard to case.

4 W shes to have established the
0922 5 times and dates (length of time of

6 guestioned) in this regard and al so

7 ot her previous occasions when W I son was

8 gquestioned. "

9 And secondl y:
09:22 10 "Request simlar information

11 on the witness Nichol John. This also

12 i ncludes documentation of polygraph

13 results and report of polygraphist.

14 Pl ease establish these
09:22 15 particul ars and where possible, fax

16 documentation to M. WIllianms."

17 And so | take it that would be a note of a phone

18 call you had from M. WIIliams?

19 A | would assume that that's how that took place,
09:22 20 yes.

21 Q And then if we could call up 105317. And this is

22 a letter, June 11th, 1990, to the attention of

23 | nspect or Qui nn. It also has your name on the

24 |etter. This is from Constable Farion, and just
09:23 25 call out the first paragraph:
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"As per the request of Chief J. Penkal a,
on behalf of M. Eugene WIlliam ...",

it goes on to say that he has reviewed the Gail

MIller nmurder file, and you will see here:
"The responses | have been able to
develop fromthe file in relation to the
requested information are not totally
conclusive. There are no specific times
documented in the file as per |length of
interviews, etc., ...",

and then it says:
"The answers | have been able to provide
have been associated to the file by way
of reference to the file indexing. This
was done so as to enable M. WIlliams to
cross reference the answers, if
necessary, to the file for further
clarification. As was the case
previously, the responses | have
provided for this inquiry are based on
all the documented information contained
in the file."

And if we could just scroll down and go to the

next page for a monent, please, we'll see

reference here to binder and page nunber; do you
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1 see that under Ron W son?
2 A Yes.
3 Q And we, in fact, have -- police files that were
4 provided to the Comm ssion were provided in those
0924 5 bi nders Ato F, so | take it by June 11th, 1990,
6 t hose police binders had been put in place; is
7 that fair?
8 A It woul d appear that that was already done, yes.
9 Q Go back to the first page, please, and under
09:25 10 Question 1 Constable Farion says:
11 "- There is no polygraph result report
12 contained in the file pertaining to
13 pol ygraph tests on either Ron W I son or
14 Ni chol e John. There is no conclusive
09:25 15 information contained in the file to
16 i ndi cate polygraph tests having been
17 conducted on either of the above named
18 witnesses. There is information in the
19 file to indicate the involvenment of
09:25 20 | nspector Roberts ... Calgary City
21 Police ...".
22 And, M. Penkala, we have -- | believe at that
23 time efforts were made with the Calgary Police
24 and the records of M. Roberts of the polygraph
09:25 25 are not -- have not been |ocated, at l|east to the
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Hodson
Vol 49 - Tuesday, June 7th, 2005

Page 9294

1 best of our know edge. Are you able to -- well

2 et me ask you this. Back in 1969, what would

3 have been the practice when you had | nspector

4 Roberts conme in from the Cal gary Police Service
0926 5 to do work for you, would it be customary for him

6 to |l eave a report for you?

7 A | would, | would have thought that that would be

8 t he process that would be foll owed, yes.

9 Q Now who woul d have access to -- let's say fromthe
09:26 10 date of David Ml gaard's conviction, 1970 until

11 1990, the Gail MIler nmurder file and other files

12 woul d be in central records; is that correct?

13 A Yes.

14 Q Who woul d have access to those files and for what
09:26 15 pur poses?

16 A The master file would be very stringently

17 protected to ensure that it stayed intact. There

18 woul d be remnants of that file probably in the

19 detective division where the investigation was
09:26 20 conducted, but that would not necessarily ensure

21 the conplete file. That's the recollection that I

22 have in regards to how a file of that nature would

23 be preserved. At some point | think the

24 operational file would be either turned back into
09:27 25 central records for ensuring that the master file
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1 included all the docunentation. That would be the
2 normal process and the required process.
3 Q Could an officer renove part of the master file
4 and, if so, under what circunstances?
0927 5 A | would think not. | think that, that the
6 custodi an of the master file would be, would be
7 concerned, that you could take copies. | recall
8 when you needed i nformation you could physically
9 go to central records and they would produce the
09:27 10 file, but they would ensure that you took the
11 information, or if you asked you could have sone
12 copi es made of that particular information.
13 Q And would a record be kept of who had access or
14 who may have renoved files?
09:28 15 A | would think in those circunstances, if you would
16 renove the file, if you physically requested and
17 were given permssion to take the file then it
18 woul d be charged to you, yes.
19 Q So there is a systemto keep track of who, who
09:28 20 woul d have taken items out of central records; is
21 t hat --
22 A Yes.
23 Q If I could now call up document 217483, and this
24 is a-- you will see, at the bottom that's your
09:28 25 signature dated June 6, 19907
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1 A Yes.

2 Q And it's got Penkala Statement at the top, and |

3 understand this is something you would have

4 rel eased to the media at or about that time?
0929 5 A Yes.

6 Q And let's just go through it. You tal k about:

7 "I n response to the

8 persistence of the media on the M gaard

9 controversy, |'m prepared to make this
09:29 10 statenent.

11 | ' m di sappointed in the

12 attitude of the media in this entire

13 affair.

14 My di sappointment lies with the
09:29 15 fact of the insensitivity of the media

16 for the victinms of a very heinous crime

17 t hat occurred in 1969.

18 The victimin this crime was

19 not only Gail MIller. It also lies with
09:29 20 her immediate famly who are re-Iliving

21 their grief each time the controversy is

22 rai sed by the media. There is no

23 di spl ayed compassion for the famly of

24 Gail MIller and the media continues to
09:29 25 pronote the controversy which doesn't
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1 require to be proven.

2 | can excuse the convicted

3 mur derer who has the legal right to

4 enpl oy the rules of Canadian Justice to
0929 5 have his fate reviewed, however, it

6 di sappoints nme that the media has

7 allowed itself to be used in promoting

8 hi s cause.

9 "' m not prepared to defend or
09:30 10 comment on any matters relative to the

11 medi as' M | gaard controversy. I f there

12 is an established need for a Judici al

13 review, | wll be available at such a

14 call."
09:30 15 Now what pronpted you to send this out, M.

16 Penkal a?

17 A The very aggressive requests by the media and the

18 comments made by the media, | felt it was

19 necessary to put ny thoughts forward, | prepared
09:30 20 this thing and put it forward and |I recall they

21 didn't like it.

22 Q Pardon ne?

23 A And | recall they didn't like it.

24 Q The media didn't?
09:30 25 A Didn't like it, no.
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Q And why is that?

A Well | suppose, | suppose they were | ooking for
some specific utterance so that they could enl arge
on it.

Q Had you been asked at this time by the media to
comment on the specifics of the M|l gaard case and
his efforts to re-open?

A | don't recall. The entire, the entire thing at
that particular time was just getting to the point
where it was kind of a media frenzy, and I -- |
found nmyself in the mdst of this and I, and |
simply wished to protect myself from from making
coments. And as | stated in ny |ast paragraph, |
woul d be available if it was necessary, and that
somewhat put things to an end in regards to what
t hey would receive from ne.

Q When you say 'they' you are talking --

A The medi a, yes.

Q And so what were they after from you?

A |, | suppose any kind of coment.

Q And back to ny earlier question, then; were the
medi a seeking coments from you at or around this
time, then, on the M| gaard case?

Oh yes, yes.
Q And what, what, the nature of that was to comment
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on the specifics of the investigation or the
or can you help us understand what it was?

Well there was -- | turned over a binder, | t
over a binder which had some clippings out of
St ar Phoeni x, it would be along the lines of t

It was, it was a --

Let ne give you an exanple. The dog urine, we

touched on this | ast week, where they went to you

for comment; would that be one of the things
t hey woul d approach you -- in fact | think it
have even been around this tinme -- to comment

the report?

That, that would be, that would be the kind of

t hi ngs that they would want to have enl argeme
on, yes.

And did you choose not to comment on that?
Yes.

And why was that?

Well | -- that exanple that you are quoting i

exanpl e of just how that escal ated, and of course

it cast a very negative account of me, as though I

didn't know what | was doing and so on and so
forth. |, you know, | personally, personally
injured by that attitude and that kind of

publicity, which I knew there was nore to it
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1 t hat .
2 Q And why didn't you respond to that by saying 'you
3 know, | had it checked, it was human, | did ny
4 job'; why didn't you tell the media that?
09:33 5 A Well, | don't think it would have hel ped. Il -- ny
6 experience was that, if you told them something,
7 it was -- then they would go on to other things,
8 and terribly time-consum ng and m sl eadi ng, |
9 think, to the actual file and how it was
09:33 10 i nvesti gat ed.
11 Q If I could call up 004746, and here is a report
12 August 29th, and we may -- is this an exanmple, M.
13 Penkal a, of what you were referring to?
14 A Yes.
09:34 15 Q And the headline Penkala "terrified' to discuss
16 M | gaard: TV producer."”
17 And if you could call out the first colum, and
18 it says:
19 "Saskat oon police chief Joe
09:34 20 Penkala was '"terrified at the prospect
21 of talking to interviewers for the
22 television show, A Current Affair, about
23 the David M| gaard case, says the
24 producer of the piece.
09:34 25 'He (Penkala) would say: “1'm
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1 not afraid of you, I'mnot afraid to
2 talk to you'', Cynthia Fagen said
3 Tuesday in tel ephone interview from her
4 New York office."
0934 5 Do you recall a discussion with this Cynthia
6 Fagen over this television show?
7 A Vaguel y, yes.
8 Q Were you terrified to discuss the case with then?
9 A No, | wasn't terrified. | think -- well, that's
09:35 10 exactly the type of media coverage that was being
11 conducted, and the nore you said or the nmore you
12 tried to be accommodating the greater the pressure
13 was to, in nmy opinion, to mslead the facts
14 surroundi ng the actual investigation.
09:35 15 Q And if we could scroll over to the third col um,
16 pl ease, it says:
17 "Penkal a woul d have been a
18 desirable interview because he was an
19 investigator in the 1969 nurder of Gail
09:35 20 MIller, the crime M| gaard clainms he did
21 not commt.",
22 and then it says:
23 "Penkal a was in Newfoundl and
24 Tuesday. But Scott ...",
09:35 25 and that's referring to spokesman Sergeant Dave
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1 Scott:
2 "... says Fagen's characterization of
3 the chief is unfair."
4 And do you recall discussing, with Dave Scott,
0936 5 this article?
6 A Well | remenber seeing this article.
7 Q And then it goes on to say:
8 "Penkal a several weeks ago
9 said he would not conmment on the
09:36 10 M | gaard case out of respect for the
11 MIller famly and because of the ongoing
12 judicial process.”
13 And would that be the press statement that | just
14 showed you; is that --
09:36 15 A It would appear that it's in relation to that,
16 yes.
17 Q And then it tal ks about 'the ongoing judicial
18 process'; would that be M. Ml gaard' s application
19 that M. Eugene WIIlianms was dealing with?
09:36 20 A Umm, vyes.
21 Q Now you are famliar, sir, with the issue of the
22 m ssing sexual assault files; are you?
23 A Unm not particularly acquainted with it, it -- it
24 came to light just as | was retiring.
09:36 25 Q Let ne tell you what | think is on the record.
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1 There were four sexual assaults,

2 (V1)-/(V2)----- [ (V3)------ and (V5)---; the

3 (V5)--- file | believe has been produced or at

4 | east we have copies of nmost if not all of it; the
0937 5 (V1)-/(V2)----- and (V3)------ files | don't

6 believe were located. And I will go through some

7 docunents that outline efforts made in the early

8 1990's to find those but | think, other than a

9 coupl e of statements that may have been | ocated
09:37 10 from ot her sources, the police files for the

11 (V1)-/(VvV2)----- [ (V3)------ matters could not be

12 | ocated when a check was made in 1990. I s what |

13 told you, is that your understanding of, generally

14 about the status of those --
09:37 15 A Yes.

16 Q -- files?

17 A Yes.

18 Q And | wonder if we could just start off with some

19 general questions. Do you have any expl anation as
09:37 20 to why those files would not have been there when

21 people went to |look for themin the early '90s?

22 A Well |'"m aware that there was an exam nation by

23 t he Saskatchewan Police Comm ssion into that

24 issue, and the results of that exam nation
09:38 25 suggested that during the process of mcrofilmng
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1 t he hard copies, that obviously -- that obviously
2 the material was not mcrofilmed and had been
3 m ssed. Now t hat was supported by the fact that
4 there was a series, because the hard copies are in
0938 5 occurrence nunmbers which are in a series so one
6 occurrence would follow another, and this was
7 exam ned by the Saskatchewan Police Comm ssion.
8 My recollection is that the Crime Detection
9 Laboratory was asked to | ook at the
09:38 10 consecutiveness of the mcrofilm and the
11 i ndications were that there were no interruptions,
12 so nobody took anything out of the mcrofilm
13 The concl usi on was that at some
14 point, by error, a whole series of occurrences was
09:39 15 set aside and obviously was not mcrofilmed and it
16 woul d be and oversight on the part of the person
17 t hat was operating and asked to mcrofilmthe
18 document ati on.
19 Q Were you aware, sir, of any discussion or any
09:39 20 information that would suggest that either of the
21 (V1)-/(V2)----- or (V3)------ files were
22 del i berately destroyed for sonme purpose in
23 connection with the David M| gaard matter?
24 A | have no know edge of that.
09:40 25 Q Now you will recall earlier this morning | showed
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1 you the March 23rd, 1990 neeting with Eugene
2 W lliams about the police file and follow-up
3 | etters in June of 1990 regarding some questions
4 he had asked; correct?
0940 5 A Yes.
6 Q And | just want to go through sonme other docunments
7 here with you, M. Penkala, just in the timeline
8 about these files. The first is a letter 010033
9 and this is a letter from M. Wbl ch, David
09:40 10 M | gaard's | awyer, to Eugene WIllianms of July 5,
11 1990. Call out the second paragraph. And at this
12 time, M. Penkala, | believe about a week or a few
13 days earlier the names of the sexual assault
14 victims had been identified, and that information
0941 15 had been provided to M. WIlliams | believe by
16 M. Wolch or M. Asper, and it says:
17 "This will also confirmthat we are nost
18 anxious to receive all the details
19 regardi ng the seven other serious sexual
09:41 20 assaults commtted by Larry Fisher. As
21 | indicated to you, we have the names of
22 the victims so it is not a matter of
23 prying into their personal affairs, but
24 rather we are interested in |ooking at
0941 25 patterns and simlar acts, etc."
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1 If | can pause there, and | believe the seven
2 ot her assaults commtted by Fisher would be the
3 (V1)-/(V2)----- [ (V3)------ / (V4)---, being the
4 four in Saskatoon, the two in W nnipeg, (V8)---
0941 5 and (V7)---, and the seventh would be (V10)
6 (V10)- in North Battleford in 1980, is what |
7 believe the seven are referred to. And then it
8 goes on, if we can go on, just call out, go down
9 to the very bottom actually the bottom five
09:41 10 lines, please. And M. Wblch says:
11 "Clearly you would have better access to
12 the record and the police reports than
13 we woul d, and yet in spite of the fact
14 that we furnished the information some
09:42 15 time ago, it appears that you either did
16 not receive the information or received
17 wrong information in this regard."”
18 And so | pause there. | -- the issue of the
19 Fi sher rapes, | think, was raised in February or
09:42 20 March of '90, it was the names | think that was
21 provided in July. In any event, it appears here
22 that M. Wl ch is asking M. WIlIliams for the
23 police reports relating to those sexual assaults,
24 and if | could go to 010019, and this is M.
09:42 25 WIlliams' memo to file on July 5th, 1990 and
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1 refers to a discussion on July 4, 1990:

2 "... learned from Bruce MacFarl ane that

3 Hersh Wol ch had the nanmes of four

4 Saskat oon rape victims, allegedly
09:43 5 assaulted by Larry Fisher. Thi s

6 information did not accord with the

7 information we had earlier received from

8 the RR.C. M P. and the Saskatoon City

9 Police, who advised us that there were
09:43 10 not any incidents of rape attributed to

11 Larry Fisher, which occurred in

12 Saskat oon."

13 And | believe there is a document from Sergeant

14 Pearson of the RCMP where | think he wrote about
09:43 15 the rapes occurring in Regina based on the fact

16 that that's where M. Fisher was convicted, and

17 we'l |l hear evidence from others on that, | just

18 sinmply point it out for reference sake.

19 And then, if you could scrol
09:43 20 down, you will see it's got the names, and |

21 won't go through, and if you go to the next page,

22 pl ease, and it says:

23 "After speaking with M. Wl ch, | asked

24 Sgt. Pearson to search the Saskatoon
09:44 25 City Police Files to determ ne whet her
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1 Larry Earl Fisher was convicted, as
2 al | eged of the rapes and i ndecent
3 assaults of the victim noted above. | f
4 there was a link, | requested that he
0944 5 send occurrence reports and witness
6 statements, where avail abl e, which
7 relate to the offences. He agreed to do
8 so."
9 And then scroll down to the bottom paragraph:
09:44 10 "In a |later conversation that day, Sgt.
11 Pearson noted that the convictions
12 regi stered in Regina apparently occurred
13 in Saskatoon. He will redouble his
14 efforts to locate the files and provide
09:44 15 the materials | requested.™
16 Now we will be hearing from Sergeant Pearson and
17 Eugene W Illiams on the details of this, but it
18 appears fromthis that M. WIIliam had asked
19 Sergeant Pearson on July 5, 1990 to try and
09:44 20 | ocate the Larry Fisher sexual assault files the
21 Saskatoon City Police had, and who, with the city
22 police, would they have been dealing with on
23 that; would that be through you or Inspector
24 Qui nn or who would Pearson talk to on that?
09:45 25 A "' m not particularly sure. | would think that
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1 probably he would deal with the detective division
2 or go directly to central records to receive that
3 information directly from the manager of central
4 records.
0945 5 Q Had you at that time, and we're tal king July of
6 1990, provided Sergeant Pearson with access to
7 your records; in other words, if he wanted to go
8 and try and | ocate these files, you had people
9 there avail able to assist him?
09:45 10 A Well, it was a situation where if you were a
11 police officer and you identified yourself in that
12 sense, that information would be provided wthout
13 any difficulties.
14 Q Do you recall if efforts were made in July of 1990
09:46 15 or thereafter to |ocate the four sexual assault
16 files?
17 A At what period of time?
18 Q Well, after this memo of July 5, 1990 it appears
19 that WIllianms asks Pearson to |locate the files and
09:46 20 at some point after that. Are you aware as to
21 whet her or not --
22 A Not specifically.
23 COWMM SSI ONER MacCALLUM  As to whet her or
24 not what ?
09:46 25 BY MR. HODSON:
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1 Q As to whether or not efforts were made by Sergeant

2 Pearson to | ocate the sexual assault files?

3 A Wth the exception that at some point it was

4 turned over to the Saskatchewan Police Conm ssion
0946 5 who further investigated that.

6 Q And I'Il get to that in a nonment. If we could

7 then go to -- so | take it from that, M. Penkal a,

8 were you directly involved in assisting either

9 Eugene W I lians or Sergeant Pearson or anybody
09:47 10 else in trying to locate the (V1)-, (V2)----- ,

11 (V3)------ and (V5)--- files?

12 A No.

13 Q If we could then go to 166110 and this is a letter

14 from M. Wil ch to Senator Nathan Nurgitz on the
09:47 15 matter and if you could refer to the second page.

16 Again, this is a year |later, M. Penkala, and

17 there's a reference in this letter that says:

18 "Once we had identified Larry Fisher to

19 t he Department of Justice, an
09:47 20 investigator fromthe RCMP was assigned

21 to review the case. W also made a

22 request of M. WIlliams fromthe

23 Department of Justice that we be

24 provided with copies of all of the
09:47 25 police reports relating to Fisher's

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0948 5

09:48 10

11

12

13

14

09:48 15

16

17

18

19

09:48 20

21

22

23

24

09:49 25

Joseph Penkala
by Mr. Hodson
Vol 49 - Tuesday, June 7th, 2005

Page 9311

activities. We were advised that such
reports did not exist. However, in our
recent investigation, our investigator
was physically shown a copy of one of
the reports. This is obviously a matter
of great concern to us."
So it appears in July of 1991, at |east according
to this letter, and again, M. Penkala, we'll be
hearing evidence from others, M. WIIlianms and
others on this, but | want to know whet her you
were involved or aware -- it appears at this
time, July of 1991, that a response was provided
t hat the Fisher sexual assault files did not
exi st. Do you see that?
| see that, but at that stage | was, | have no
recollection of these inquiries or the activities
surroundi ng them
COWM SSI ONER MacCALLUM  Wbul d you identify
that letter again for me, please, M. Hodson?
MR. HODSON: Yes. It's 166110.
COWM SSI ONER MacCALLUM Yes. And the
date?
MR. HODSON: It's July 10th, 1991.
COWMWM SSI ONER MacCALLUM And it is a --

MR. HODSON: lt's a letter from M. Wl ch
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1 to Senator Nathan Nurgitz.

2 COWM SSI ONER MacCALLUM  ©Oh, okay.

3 BY MR. HODSON:

4 Q Now, you retired as chief in 19 --
09:49 5 A Yes, and | was just, | was going to identify the

6 fact that | had an accunul ation of vacation tinme

7 that | had not been able to take off because of

8 the requirements of the job and | literally left

9 the office physically on May the 1st of 1991 and
09:49 10 did return fromtime to time as there was a need

11 to tend to certain issues. My official retirement

12 date fell on the 1st of August of -- no, the 1st

13 of September of '91, but | was nore or |ess

14 physically away from the office fromthe 1st of
09:50 15 May of ' 91.

16 Q Were you still the chief of police though, you

17 still had that title from May to August?

18 A Yes.

19 Q And who woul d have been acting chief then in your
09:50 20 absence?

21 A There was Deputy Chief Wagner was standing in in

22 my stead and eventually Deputy Chief Montague took

23 over because Wagner and | retired on the sane day,

24 except Wagner had used up his holidays prior to
09:50 25 nme.
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1 Q If we could go to 151828, and this is a menmorandum
2 of August 20, 1991 from Eugene WIllianms to M.
3 Cor bet t . If we could go to the second page,
4 pl ease, and this is just again M. WIIliams'
0951 5 comments and tal king about the, he says:
6 "The applicant has m stakenly assunmed
7 that the simlarities between the attack
8 on Gail MIller and the Fisher assaults
9 were not brought to the mnister's
09:51 10 attention or considered during the first
11 application. This assumption is based
12 on a m staken recollection of a
13 conversation | had with M. Wlch."
14 And the first application |I believe, M. Penkal a,
09:51 15 was February 28th? February 28th, 1991, the
16 m nister dismssed M. Ml gaard's application,
17 and then WIllianms goings on to say:
18 "I had told M. Wblch that the
19 occurrence reports for the 1968 assaults
09:52 20 in Saskatoon were not avail able, and
21 that the quality of the photocopy of the
22 1970 assault in Saskatoon --"
23 Whi ch woul d be (V5)---,
24 "-- was poor.
0952 25 However, | had obtained a
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1 sufficient information relating to the

2 Oct ober - Novenber 1968 charges from

3 court documents and considered this

4 information during the assessnent of the
0952 5 first application. | had al so obtained

6 and consi dered the occurrence reports

7 fromthe W nni peg assaults."”

8 And so, M. Penkala, when |I read that, |I'm

9 wonderi ng whether you have any know edge as to
09:;52 10 whet her or not efforts were made by the police to

11 find these sexual -- and when |I'm tal king about

12 t he sexual assault files, |I'mtal king about

13 (V1)-, (V2)----- , (V3)------ and (V5)--- -- when

14 t hose efforts were made, and secondly, whether --
09:52 15 let's take it after 1990, the first noment that

16 you becanme aware that M. M| gaard was applying

17 for a review, whether you ever became aware of or

18 saw the (V1)-, (V2)----- or (V3)------ files?

19 A | don't recall ever seeing those files and | don't
09:53 20 have any recollection that there were any requests

21 made of me personally in regards to that. Ct her

22 than the fact that these instructions nmay have

23 been within the operational people, | was not

24 awar e of what was goi ng on.
09:53 25 Q Now if | could go ahead to 227035, please, and
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1 this is a report, | believe, in August -- is it
2 August 17th? | think it's August 17th, 1991. I
3 will check that. And if we could just call out
4 this part, and this is quoting a fellow by the
0954 5 name of McCl oskey. Do you recall hearing reports
6 of the Centurion Mnistries and M. MCloskey back
7 at the time in efforts on behalf of David
8 M | gaard?
9 A Yes, it was in the newspapers, yes.
09:54 10 Q And he says:
11 "McCl oskey said his investigation has
12 uncovered conpelling evidence to show
13 not only that Fisher commtted the
14 M Il er nmurder, but that Saskatoon police
09:54 15 ignored this evidence rather than having
16 to review the M| gaard conviction.
17 "Once Fisher confessed (to the other
18 rapes), it would have really | ooked bad
19 and humliated themto re-open
09:55 20 M | gaard," said MCl oskey, "So they
21 covered up their tracks and covered
22 their crime."”
23 "1l just pause there, M. Penkala, and ask for
24 your response to that allegation.
09:55 25 A Well, | don't know if | have a response because
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it's just not the way | understood it at all.

There's no connection in that kind of a statenent.

It just doesn't -- it just doesn't register at
all, the suggestion being that we ignored that
have no knowl edge of that.

|f you would have been aware in 1971 of M.

Fi sher's conviction after David M | gaard had b
convicted, are you able to tell us what if

anyt hing you would have done?

Well, it would have certainly depended on what
ki nd of evidence would have came out of that
conviction and what the circunmstances were. I
never aware of those circumstances, | was neve
really aware that M. Fisher had been charged
t hose offences which occurred in Saskatoon and
t hat happened | ater on when the results of the
M | gaard inquiry came up and then the guilt of

M1l er nmurder was assessed to Larry Fisher and

that time | was out of the service, | would have

had restrictions on gaining access other than

collection of things that | had personally

retai ned which were copies of ny own reports and

the public reports.
If we go back to 1971, and | think you told us

weren't aware that M. Fisher pled guilty, or
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1 convicted of those assaults, are you able to tel
2 us whet her, again back at that time, M. Penkal a,
3 given that you had noticed sonme simlarities
4 bet ween the sexual assaults on (V1)- and (V2)-----
0957 5 and the Gail MIler murder, and let's go to 1971
6 after M. Ml gaard has been convicted of the
7 murder, if you had become aware of a perpetrator
8 confessing or being convicted of those two, the
9 (V1)-/(V2)----- rapes, would that have caused
09:57 10 anything to happen, or anything on your radar
11 screen to say | should check into this or not?
12 A Well, | would first have to be convinced that
13 David M| gaard was not responsi ble and | think at
14 that point | didn't know that, and secondly, as |
09:58 15 expl ained earlier in nmy testimny here, is that
16 simply because there was a simlarity in the
17 met hod of attack and so on did not necessarily
18 mean it was the same perpetrator and, you know, |
19 don't know what else | can add to that.
09:58 20 Q If we could just scroll down to the bottom of that
21 page and he says:
22 "Why did the Saskatoon police not
23 publicize the conviction of this West
24 Side rapist?" Henderson said. "Because
09:58 25 if they did, then they would probably
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have to review their conviction of David
M | gaard. "
And if we can pause there. | asked you yesterday
about media reporting. Was it the practice at
the time in 1970/'71 to publicize convictions?
No.
And then it goes on to say:
"It looks like a deliberate cover up of
(Fisher's) arrest and conviction."
And | think | asked you that yesterday, were you
aware of any deliberate cover-up of Fisher's
arrest and conviction in 1971?
No.
And then if we could go to 325145 and this is in
t he Saskatoon Star Phoeni x August 17th and | think

this is the front page and says, Frame'
al | eged, " and again MCl oskey, and then if we
could just go to the next -- pardon me, to 004630,
and this is the article | think that's contained
in that edition, just call out the bottom part
there, and again it talks about:

"If this became public, then all kinds

of questions would have been raised”

said McCl oskey. " They (Saskatoon

police) buried it. They even had Larry
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1 Fi sher sentenced in Regina, which is

2 unusual . "

3 Just go to the top of the next page. " Fi sher

4 sentenced in Regina, which is unusual."” And then
1000 5 if you could go just down -- go back to the full

6 page, it says:

7 "Joe Penkal a, chief investigator for the

8 MIler nurder --"

9 And if | can pause there, were you the chief
1001 10 investigator for the MIler murder?

11 A No.

12 Q "-- retired this summer as chief of

13 Saskat oon police. Penkal a and Saskat oon

14 police have refused to conment on the
1001 15 case."

16 And, M. Penkala, there are sonme serious

17 al l egations in these articles would you agree?

18 A Yes.

19 Q It says, "'Frame' alleged.” At this time did you
1001 20 choose not to respond to those and, if so, why

21 not ?

22 A Well, to me they were obvious conjectures on the

23 part of the people that were making these

24 statements and | don't believe that the weighters
1001 25 of these issues is through the media and | just
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1 sinmply ignored them

2 Q And how do you respond to the allegation of, it

3 may have only been a headline, but about a frame,

4 framng M. Ml gaard?
1002 5 A Well, that's a pretty disturbing and irritating

6 comment and | don't believe it at all.

7 Q If we could go to 057451, and this is a G obe and

8 Mail article of | believe August 29, 1991. Just a

9 moment and | can verify that. August 29th, 1991,
1002 10 and it says, "Police can't find rape files." So

11 this would be about 12 days after the article |

12 just showed you about M. MCl oskey, and if you

13 could call out that paragraph, it says:

14 "Files that may have a crucial bearing
1002 15 on whether David Ml gaard is guilty of

16 mur der have di sappeared fromthe

17 Saskat oon Police Department's

18 computeri zed records system and an

19 internal investigation is underway, The
1003 20 Gl obe and Mail has | earned.

21 "Somet hi ng went on, it's very

22 bi zarre, it's something that just

23 shoul dn't happen, for every detail Iike

24 that to vanish," a Saskatchewan police
1003 25 source said. "Somebody's tanpered with
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1 the system "

2 For several days, Saskatoon

3 police have been investigating the

4 apparent di sappearance of at |east four
1003 5 files that involve convicted

6 Saskat chewan serial rapist Larry Fisher,

7 who has been increasingly linked to the

8 M | gaard case."

9 Now, there's a reference here to a Saskatchewan
1003 10 police source. Do you know who that was, M.

11 Penkal a?

12 A No, not specifically.

13 Q Do you know whet her someone within the police

14 service at the time was communi cating information
1003 15 to third parties or to non-police people?

16 A That was nmy -- that's what | was led to believe,

17 that there was a person within the police

18 departnment that was releasing certain information.

19 Q And did anybody report to you at sone | ater point
1004 20 as to who that person was?

21 A Well, | did learn a nanme, but | have no way of

22 connecting the name to the actual occurrence.

23 Q Are you prepared to tell us who it is?

24 A | don't know if it's in my interest to do that.
1004 25 think that information will be forthcom ng.
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In fairness, M. Comm ssioner, we will have ot
evi dence on this point and | appreciate, M.
Penkala, | take it what you are saying is you
don't have firsthand know edge; is that fair?
That's correct.
We'l |l have other, anple evidence on this point
COWMM SSI ONER MacCALLUM  Okay.

BY MR. HODSON:
Now, it talks about these files disappearing f
the conputerized records system and at the ti
what was the record system do you know?
The general record systen?
Well, | think you had told us that older files

were put on mcrofiche; is that right?

Yes, the process was to mcrofiche the hard copies

before they were destroyed.

And were the m crofiches kept in a conputerized

record system?

It wasn't conputerized, it was -- | guess it was,

in a sense it was a conmputerized system It was

quite an accepted system it was used in
archiving, | don't think just strictly police,
police operations, but in other operations as
wel | .

And then it says:

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

her

rom

me

in




Joseph Penkala
by Mr. Hodson
Vol 49 - Tuesday, June 7th, 2005

Page 9323
1 "Somebody has tanpered with the system "
2 Were you aware of anybody, or any evidence or
3 information comng to your attention of sonmebody
4 tampering with the system?
1006 5 A No, other than the conclusions that were found as
6 a result of the investigation of the Saskatoon
7 Police Comm ssion and ny recollection is that the
8 conclusion was that it was an error in the method
9 of copying and that an entire series of
1006 10 occurrences were m ssed.
11 Q Okay. Go to the next page, please, and then it
12 says, and this is again the same article, it says:
13 "I n addition, the G obe has | earned that
14 there is apparently a fifth file
1006 15 m ssing. This involves an unsolved
16 sexual assault on a University of
17 Saskat chewan student, who told Saskatoon
18 police that on or shortly after the day
19 Mss MIler was killed, she was attacked
1006 20 a few bl ocks away."
21 And | believe that's referring to the (V4)----
22 (V4)--- incident. Are you aware of that?
23 A Only through the information of others.
24 Q And then it goes on to say, if you could scrol
1007 25 down, please, a bit further, it says:
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1 "Four Saskatoon police inspectors are
2 now i nvolved in trying to track down the
3 m ssing files, the police source said.
4 A number of officers have already been
1007 5 guesti oned, as have civilians involved
6 in the mai ntenance of the conputer
7 system "
8 And were you aware of that happening, M.
9 Penkal a?
1007 10 A Not specifically, no.
11 Q If we could go to 004592, and again this is the
12 next day in the Saskatoon StarPhoenix, "Vanishing
13 files "unbelievable': Lawyer." Call out the
14 first paragraph, it says:
1007 15 "Wthin days of a private investigator
16 al l eging the Saskatoon Police Departnment
17 framed David M| gaard for the 1969
18 murder of Gail MIller, police files on
19 Larry Fisher's brutal attacks on city
1008 20 women have apparently disappeared from
21 t he police departnment.
22 "This is unbelievable,"
23 M | gaard's | awyer, David Asper, said
24 from W nni peg. "The files did exist
1008 25 prior to August 16th."
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1 And on that point, M. Penkala, are you aware of
2 whet her or not these files existed, as M. Asper
3 says, prior to August 16th?
4 A And |'m wondering of the year.
1008 5 Q It would be 1991, and | think the August 16th is
6 the date M. McCl oskey gave his statements.
7 A | don't have any information and this is somewhat
8 new to ne.
9 Q And then scroll down, it says:
1008 10 "Sometime between Aug. 16 and this past
11 Tuesday --"
12 Whi ch woul d be August 27th, 1991,
13 "-- the files went m ssing, Asper
14 charged. "
1009 15 And I'm just wondering, M. Penkala, this is when
16 you were chief, but you were not formally --
17 A | was physically away from the office, yeah.
18 Q And what this article says is that M. Asper is
19 saying that the files were there on August 16th,
1009 20 1991 and then they went m ssing between August
21 16t h and August 27th, and |I'm wondering if you
22 have any information or response to that?
23 A | wasn't aware that they were avail able on August
24 the 16th, 1990, or '91 was it?
10:09 25 Q Yes.
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1 A | didn't know they were avail able at that time and

2 really this is -- | have nothing to add or no

3 knowl edge of this.

4 Q If we could just scroll down, please, stop there,
1009 5 it says:

6 "At an Aug. 16 news conference in

7 Toronto, Jim MCl oskey, founder of the

8 New Jersey-based Centurion Mnistries,

9 bl asted the city police; claimng it
1010 10 coerced testimony from witnesses to

11 manuf acture a case against M| gaard.

12 The department needed a scapegoat

13 because the murder followed a series of

14 brutal rapes in the city and police had
1010 15 no suspects, MCl oskey said."

16 And go to the next colum, please, and here:

17 "I nformation in those files may have

18 been "so dammi ng that whoever m ght bear

19 the brunt has taken the risk so they
1010 20 won't get out," Asper said."

21 And then just scroll down a bit, it says:

22 "Former police chief Joe Penkala retired

23 this nonth and is unavail able for

24 conmment . Penkal a's repl acenent, Owen
10:10 25 McGui re, was also unavail able."
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1 M. Penkal a, do you recall being asked to conmment
2 on these allegations at the tinme?
3 A No, no, | wasn't asked to coment on them, and of
4 course again it's conjecture in a newspaper, so |
1011 5 woul dn't have wanted to respond even if | were
6 asked.
7 Q Woul d you agree it's a fairly serious allegation
8 made agai nst the police?
9 A Yes, certainly.
1011 10 Q And would there be a point where you would respond
11 to those types of allegations, M. Penkal a?
12 A | think the way the entire matter was progressing,
13 | don't think I would have wanted, if | were still
14 the chief, | don't think I would have wanted to
1011 15 respond to any of that unless it was on the
16 direction of possibly the Justice Department, and
17 t he Federal Justice Department was already
18 i nvolved and | would assume that they would
19 probably be the nost reliable and the nost
1011 20 aut horitative people to conment concerning those
21 al |l egations.
22 Q If I could call up 012700, and this is a report of
23 August 28th, 1991, it purports to be to you as
24 chief of police to the attention of Inspector
10012 25 Quinn, and | think you told us by this tinme you
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1 were retired or serving out your retirement; is

2 that right?

3 A Yes.

4 Q And it's called, "Analysis of sex crimes for 1968
1012 5 - 1970." Are you able to help us out as to what

6 this is?

7 A Not specifically because | wasn't there and |

8 don't know --

9 Q You had nmentioned earlier about having a review
1012 10 of, I thought you said, nmurder and rape files at

11 the time reviewed?

12 A Well, there was -- | think as things progressed

13 and there was some questions, | think that was

14 done by Constable Farion for some specific reasons
1013 15 and it appears to nme that this was proceeded after

16 t hat .

17 Q And so this -- did you do anything with this

18 report or did others deal with it?

19 A | don't think | even saw this report.
1013 20 Q Ckay. M. Comm ssioner, this document has, and it

21 was referred to in my opening remarks, it's got a

22 list of statistics for the rapes in 1970 and it

23 also has a listing, and we'll be hearing other

24 evidence on this, it has a listing of all the
1013 25 occurrence nunbers, names and details of assaults
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1 from 1968 to 1970. | do not want that part of the
2 docunment to beconme a public exhibit, it contains
3 t he names of conpl ai nants and accused, etcetera,
4 but | think maybe if | can just have an order that
1014 5 for 012700, that for purposes of making it an
6 exhibit, the names of victinms and suspects will be
7 excluded, or those pages?
8 COMM SSI ONER Mac CALLUM How many pages
9 have you got, M. Hodson?
1014 10 MR. HODSON: There's actually a fair
11 nunber . | can go and give you an exanpl e. I we
12 go to 012 -- on the assunmption that you're going
13 to give me an order not publishing, I'll put it
14 up, 012705, and we'll hear other evidence on
1014 15 this, but what somebody at the police service
16 did, they went through and checked occurrence
17 nunbers, victim | ocation, suspect and then
18 details and there's a whole set of these that are
19 the statistics for '68, '69, '70 and it may
1015 20 become necessary for witnesses to deal with
21 t hese. My concern is obviously the names on
22 t hese pages | do not want published.
23 COWM SSI ONER MacCALLUM Or any information
24 by which the names m ght be discovered?
1015 25 MR. HODSON: Yes. So if | can have that
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1 order for this document and we'll take

2 appropriate steps when we post it.

3 COMM SSI ONER MacCALLUM  Yes, so ordered.

4 BY MR. HODSON:
1015 5 Q Now, next if | could call up 042831, please, and

6 this is a menmorandum from M. Graham executive

7 director of the Police Comm ssion, to the Police

8 Comm ssi on Board, re: Saskatoon Police Force -

9 retention of files relating to Larry Fisher. Do
1015 10 you see that, November 18th, 19917

11 A Yes.

12 Q And | think you referred earlier to the fact that

13 t here had been an investigation into what may have

14 caused these files to go mssing; is that correct?
1016 15 A Yes.

16 Q If I can go to page 833, please, and there's a

17 comment here, | presume that means the acting

18 chi ef:

19 "... reiterated that there is no
1016 20 evidence, in his opinion, of tanpering

21 with files or any wrongdoi ng. He

22 specifically requested that the board

23 call in the Saskatchewan Police

24 Comm ssion to investigate whether there
1016 25 has been any tanmpering with files in
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1 this matter. His reason was that the
2 police force feels that an outside
3 investigation is the only way to
4 counteract the allegations that have
1016 5 been made agai nst them "
6 Were you a part of that decision to send it to
7 t he Police Conmm ssion?
8 A No, | was already finished, retired, and
9 officially retired.
1017 10 Q If we could go to 042840, please. This is the
11 report and it's based, at least this part is based
12 on discussions, | think, with Gerry Keelan, and |
13 think you told us earlier he was the officer in
14 charge of central records at the tinme, was he?
1017 15 A He was the manager, yes. He was civilian
16 enpl oyee.
17 Q He was a civilian?
18 A Yes.
19 Q And it says, starting here:
1017 20 "The filing system was a numerically
21 sequenced system with each report given
22 t he next avail able number. The nunber
23 was followed by an oblique sign (/)and
24 t he appropriate year."
1017 25 And so | take it when we see the Gail Mller file
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1 it's 641/69, is that -- and the next occurrence
2 woul d be 642, and so on; that's how the numbers
3 woul d run?
4 A That's right, yes.
1017 5 Q And that would be the file number in perpetuity;
6 is that fair?
7 A That's right.
8 Q And it says:
9 "This system was in place
1018 10 until 1980/81 when it was conmputerized.
11 At that time the cardex index files were
12 purged and transferred onto conmputer.
13 Prior to this the entire police force
14 moved from their old building into the
1018 15 new one. The central records also noved
16 into new space in the new buil ding. I n
17 addition to this hard copy files which
18 were stored in file cabinets were nmoved
19 into mechani zed file servers. There is
1018 20 a possibility of additional purging on
21 certain files.
22 Quinn allowed that mcrofil mng
23 was started in the 1970s. He showed us
24 the storage facility which is on the
1018 25 main floor in the security section of
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1 the police building. Access to this
2 area i s obtained by requesting a key
3 from central records' staff. The files
4 are stored in cardboard files storage
1018 5 boxes on steel shelving. The area is
6 neat and boxes are marked with their
7 contents. The mcrofilmis also stored
8 in a metal drawer cabinet designed for
9 this purpose.”
1019 10 Now does that -- 1980-'81 would have been right
11 around the time you becanme chief; is that
12 correct?
13 A Yes.
14 Q And how this is described here, does this accord
1019 15 with your recollection of how the files were set
16 up at the time?
17 A That's my recollection, yes.
18 Q Do you recall what happened when the police noved
19 fromthe old to new police station; was there
1019 20 sonmet hi ng done with respect to documents?
21 A Yes. | was involved in, during the construction
22 of the police station, and that started in 1976.
23 And nmy job was exclusively to act as a go-between
24 the contractor, the architect, and the police
1019 25 department, | was basically the representative for
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1 the police department. And ny duties also
2 included the planning for the move and the
3 furnishing of the new facility, which opened on
4 July the 1st, 1977, and during that process
1020 5 vari ous departments were responsible for
6 coordinating their specific department in the nove
7 to the new facility.
8 M. Keel an would have been
9 responsi bl e for assuring the transfer of the
1020 10 records fromthe old building into the new
11 buil ding and setting up the system that he is
12 descri bing here.
13 Q Do you recall if, at around the time of the nove,
14 there was any effort to purge or delete or destroy
1020 15 hard-copy files?
16 A l'"m - -
17 Q In the --
18 A -- not aware. It would certainly rest within the
19 hands of M. Keel an, he would, he would
1020 20 certainly -- | would certainly be assured that he
21 would do it in accordance to the policies and the
22 statutory requirements connected with the storage
23 of records.
24 Q If we could go to page 042884, please. And,
1021 25 again, this is part of the Police Conmm ssion
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1 report and it says:
2 "On November 16, 1982, J. Penkal a, chief
3 of police, issued a policy on file
4 retention. This policy was a mrror of
1021 5 t he Saskatchewan Police Act regul ations.
6 A copy of this policy is included. W
7 do not have the written policy prior to
8 this but do have the information from
9 Keel an on what it was. The police of
1021 10 t he day was under the direct control of
11 the chief of the day in this case the
12 late J. Kettles.™
13 If we go to the next page, please, and this
14 appears to be a directive from you Novenber 16,
1022 15 1982 Re: File Retention Policy, and | believe
16 it's to a nunber of addressees; is this something
17 you woul d have sent out?
18 A That's the distributorship of this particular
19 policy within the department.
1022 20 Q And it says:
21 "This will serve to
22 officially inform members and staff of
23 t he Saskatoon Police Department that the
24 policy on file retention will be
1022 25 consi stent with the provisions of the
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1 Provi ncial m ninmum standard regul ations

2 and future amendments as set out in

3 Section 10 of the Saskatchewan Police

4 Act .
1022 5 This is effective as of

6 Novenmber 16, 1982.

7 Menmbers and staff who are

8 charged with file adm nistration will

9 pay particular attention to the
1022 10 identification of the files which fall

11 within the scope of these regul ations.”

12 Go to the next page, and this tal ks about the

13 Saskat chewan Police Act regulation, and go to the

14 next page please. And so | take it you attached
1023 15 the regulations to your directive and saying

16 "this is the policy'?

17 A | don't recall that but that would be, that would

18 be consi stent.

19 Q And this goes on and it quotes, you will see at
1023 20 the top it's March 19th, 1982, the regul ation.

21 And it says:

22 "The following is a m ninum standard for

23 the retention of files. Police forces

24 may, at their discretion, retain files
1023 25 for a longer period of time."
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1 And then sub (d):
2 "Any of fence under any of the follow ng
3 sections as listed ... namely:",
4 and you will see 'Rape'. And then just scrol
1023 5 down, please, and:
6 "Any offence for conspiracy to commt,
7 attenpting to commt or being an
8 accessory to any of the foregoing
9 sections.”
1023 10 "Concluded files - Ten (10) years
11 Ret enti on. ",
12 and:
13 "Open - Unsolved Files - Indefinite
14 Retenti on."
15 So do I take it fromthat, M. Penkala, that the
16 policy you issued in 1982 required a concl uded
17 rape file to be kept for a m nimum of ten years?
18 A Yes.
19 Q And after ten years then, under this directive,
1024 20 could it be destroyed?
21 A Um, | think then it would go to a local, a |ocal
22 policy, because there was, | recall there was an
23 i ndi cation we could keep records |onger than that,
24 we didn't have to abide by it as long as we didn't
1024 25 destroy them before the time frame provided by the
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Hodson
Vol 49 - Tuesday, June 7th, 2005

Page 9338

1 statute.

2 Q And during the term that you were chief then, from

3 1982 to 1991, under this directive was there a

4 practice to retain a concluded rape file after the
1024 5 ten-year statutory m ni mum?

6 A | can't really, | can't really answer that, I

7 don't know.

8 Q Wul d there be reason --

9 A | was thinking, | was more, | was thinking more of
1024 10 files such as unsolved crimes of murder or

11 unsol ved rape files.

12 Q Right. And this tal ks about 'unsolved -

13 indefinite retention', |I'm focusing on the

14 concl uded files.
1025 15 A Yes.

16 Q And let me put it this way; would there be any

17 reason that you can think of that, after the

18 ten-year retention period, would there be reasons

19 that the police would retain a concluded rape file
1025 20 for example?

21 A Umm, not necessarily. The statute speaks for

22 itself. If ten years have passed the maintenance

23 of files, and if that particular file had been

24 concl uded and there was a disposition on the file
1025 25 | think they would be at l|iberty, after ten years,
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1 to destroy the file.

2 Q And are you aware of any practice or directive or

3 policy, while you were with the police force and

4 specifically when you were chief, that guided when
1026 5 a concluded rape file would or would not be saved

6 after the mninmum ten-year period?

7 A Not really, no. | mght, I mght just add that

8 t he mai ntenance of hard-copy files is a very

9 necessary thing, there is an abundance of paper
1026 10 t hat accunul ates, and if the maintenance is not

11 provided you sinmply do not have storage space to

12 deal with that. So that that's a constant,

13 ongoi ng problem and it has to be adhered to, and

14 particularly to the statutory requirements for
1026 15 keeping of files, so there is an effort to cull,

16 to cull the paper out of the system

17 Q Did the police, do you recall whether or not the

18 police would be contacted by the National Parole

19 Board or a parole agency to get information from a
1027 20 police file of a convicted person?

21 A Umtm, | would think they would, yes. | don't, |

22 don't have a recollection of a specific issue, but

23 | would think yes.

24 Q Were you involved in any of the -- who would | ook
1027 25 after handling requests from for example, a
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parol e agency about copies of police reports or
files for parole purposes?
| would think that probably it would be a
situation where access would, would be allowed
directly to the manager of central records, who
had that information and would be -- would know
whet her that information is to be shared with that
particul ar agency or not.
If I could call up 093559, please. And this is a
Correctional Services Canada Progress Sunmmary for
Larry Fisher dated September 15th, 1988, and it
tal ks about a progress sunmmary review on February
12th, 1988, and if you could go to page 093561
pl ease. And it's reviewing a criterion, | won't
go through with it all, but call that out, please.
And it tal ks about the Fisher rapes in W nnipeg
and the details, and then it goes on to talk
about :
"On Septenber 19, 1970,

Fi sher dragged an 18 year old girl into

a bush, beat her about the head and

raped her at knife point."
So that's the Wnnipeg. And it says:

"Al t hough there are no police reports

avail able outlining the three Rape and
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1 one I ndecent Assault offences for which
2 Fi sher was convicted in Regina on
3 December 21, 1971, it can likely be
4 assumed that the victinms suffered some
1029 5 physi cal and/or psychol ogical harm as a
6 result of Fisher's assaults."”
7 And it -- at this stage, M. Penkala, are you --
8 | think you told us you don't personally recal
9 dealing with that, but would sonmeone in your
1029 10 police service be dealing with parole
11 aut horities, then, on these police reports?
12 A They could very well. There could be an
13 i nvestigator to the parole agent as well.
14 Q And you --
1029 15 A But, basically, that would be recorded in that
16 fashion | would think.
17 Q And would it be the manager of central records
18 t hat woul d have -- would be the gatekeeper, if |
19 can call it that, of --
1030 20 A Well | would -- a ot of these things would be
21 routine, routine inquiries, and under routine
22 inquiries | would -- | would believe that a parole
23 officer, who has the privilege and the right to
24 see these things, would go directly to M. Keel an
1030 25 and M. Keelan would provide himthe information
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t hat he seeks.
So that if they, they called and asked or wrote
and said 'can you provide us with the police
reports on Larry Fisher's sexual assaults', would
t hat be a routine matter, then, that M. Keel an,
or whoever was in his position, would respond to?
| would think so, yes.
If we could just go back to the Police Conmm ssion
docunent, please, and go to page 042903.

COMM SSI ONER MacCALLUM  What's the doc.
| D?

MR. HODSON: The doc. ID is 042831. And
"1l maybe just finish up with this docunment, M.
Comm ssi oner, and then we can break.

BY MR. HODSON:

It appears fromthis report that November 15th,
1991 Treble and Graham from the Police Comm ssion
interviewed you; do you recall that?
Unm not specifically, but I'm sure that occurred.
And this tal ks about:

" a department handbook which showed
the Detective superintendent reporting
to the deputy and a Morality inspector
reporting to the same deputy chief."

And then the comment is:
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1 "This could account for part of the
2 reason why these two groups did not talk
3 to one another and share information on
4 a regul ar basis."
1032 5 And I'm not sure if that's the author's conmment
6 or yours; are you able to shed any |light on that?
7 A | don't -- | don't -- 1 don't know. I, I don't
8 think it would be ny conment, to be honest.
9 Q At the time would it have been your, or at any
1032 10 time, your view that the two groups, being
11 detectives and nmorality, did not talk to one
12 anot her and share information on a regular basis?
13 A I, I think they are obligated to do that, so |
14 really do not see that as a --
1032 15 Q Next page, please. It goes on to talk about the
16 file retention policy. You say you recall it much
17 as Keel an has reported, and:
18 "When Penkal a took office as chief he
19 i ssued the orders and identified the
1032 20 attached order ...",
21 which |1've already touched on. And then it goes
22 on to talk about notebooks.
23 "The policy on the use and retention of
24 not ebooks was descri bed as being in the
1033 25 Force policy and that upon | eaving the
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1 Force menbers were required to turn in
2 t heir notebooks."
3 And then it goes on to talk about an order that
4 came into effect in 1967 and |'m wondering --
1033 5 actually if we could just go down to the -- it
6 says:
7 "Al'l compl eted Duty Menmo Books will be
8 retained by the individual Menber who
9 will be responsible for the storage,
1033 10 saf e- keepi ng and the production of any
11 menmo book called for within the past ten
12 years.
13 On leaving the force, Menbers
14 are required to turn over to the
1033 15 Superi ntendent of Operations, all meno
16 books in their possession, to be placed
17 in storage and be available if
18 required.”
19 And then it has:
10:33 20 "As a point of interest |
21 know from personal experience the point
22 of notebooks is a contentious issue with
23 police officers. While there is a
24 standi ng order in place conpliance is
1033 25 anot her matter. Penkal a when | posed
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1 this question smled and said that this
2 was one point that he had difficulty in
3 gai ning conmpliance and he was never
4 satisfied that it was a good policy."
1034 5 Can you expand on that, M. Penkal a?
6 A Yes. In my own situation, because | spent a good
7 part of my service in identification, we were
8 extended the privilege of keeping our memo books
9 because we were often required to attend court
1034 10 cases and so on, so we kept our own nmeno books.
11 When |, when my tenure with the
12 police force was finished |I had left all my meno
13 books from the day | started at the police station
14 but they were in the, in the chief's office, and
1034 15 Chi ef Maguire replaced me and | wanted those meno
16 books, | wanted to keep them and he -- he refused
17 to allow ne to have those books, which is in
18 compliance with the policy where you are, on
19 retirement, you are to turn the books in.
1035 20 Q Yes.
21 A | eventually, | eventually did get all nmy nmeno
22 books, and I, | have themin ny possession. And
23 I, I wanted that. And | would, | would suggest
24 t hat menmo books are, are the individual's record,
1035 25 and while he may or she may be held accountable to
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1 protect those notebooks, | don't think it's in the
2 best interest to centrally store them and
3 centrally | ook after them |'m sure that, if 1'd
4 have turned ny books in, I may not have the
1035 5 availability of -- of -- of the records that |
6 kept .
7 Q Now the policy in place at the time was that they
8 shoul d be turned in?
9 A Yes.
1036 10 Q And | take it that that wasn't al ways done by
11 officers?
12 A Well, | don't know, I -- | related my own
13 experience. But | know that we had situations
14 where meno books were turned in and then, through
1036 15 t he bureaucracy, the meno books were -- were,
16 again in the interests of providing space, would
17 have been destroyed, and unfortunately that's when
18 you are required to produce those types of meno
19 books, and they are just not avail able.
1036 20 Q Okay. This is probably a good point to break, M.
21 Comm ssi oner .
22 COMM SSI ONER Mac CALLUM 15 m nutes.
23 (Adj ourned at 10:36 a.m)
24 (Reconvened at 10:57 a.m)
1057 25 BY MR. HODSON:
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1 Q Go back to document 042831, please, and this is
2 the Police Comm ssion report dated November the
3 18, 1991. And if we can go to 042905, and this is
4 where we |left off at the top, and then again this
1057 5 is M. Graham's report on a discussion with you,
6 M. Penkal a, these are his words, and he says:
7 "When we discussed the
8 overlap of investigators between
9 M | gaard and the Fisher investigators he
1058 10 said that the Morality officers would
11 not be assigned the nurder. He al |l owed
12 t hat they would be assigned specific
13 tasks related to the investigation but
14 they were not the responsible team
1058 15 During this point he was nobst enphatic
16 that the investigation of Ml gaard was a
17 t horough investigation and that all the
18 spurious statenments made by Wal sh and
19 Asper do not shake his belief that
1058 20 M | gaard was responsible for the nurder
21 of Gail Mller. He interjected that he
22 had gone to his Conmm ssion and want ed
23 them to counter the statenments being
24 made but that the Comm ssion would not.
1058 25 He felt that there was an unjust attack
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1 on his adm nistration that was not being
2 answer ed. He further said that the
3 i mplications that there was a cover-up
4 and as nuch as sabotage of the files was
1058 5 so much gar bage. Goi ng back to the time
6 of the investigation and trial the case
7 was so conclusive that once the
8 conviction was regi stered he was
9 satisfied that all appeals would be
1059 10 successful also."
11 And is that, was that a fair account of what you
12 woul d have told M. Graham or what you woul d have
13 t hought at the time, M. Penkal a?
14 A Yes.
1059 15 Q If we could just go back, he tal ked here about you
16 had gone to the:
17 "... Comm ssion and wanted themto
18 counter the statenments being made but
19 t hat the Comm ssion would not."
1059 20 What does that relate to? And, |I'm sorry, that:
21 "He felt that there was an unjust attack
22 on his adm nistration that was not being
23 answered. "
24 A My principals were the, it was the Saskatoon Board
1059 25 of Police Comm ssioners, and that was in reference
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1 to them and | had approached them on the basis of
2 these comments that were circulating and asked
3 them if they were prepared to do anything about
4 it, and they didn't.
1059 5 Q Did you feel that there should be something to
6 counter the statements being made?
7 A Well, to be quite honest, | didn't know what, what
8 approach should be taken, but | thought that
9 possi bly maybe, maybe they could have entertained
1100 10 some |legal mnds to see how that could be dealt
11 with, or maybe not dealt with at all.
12 Q And then you say:
13 "He further said that the inmplications
14 t hat there was a cover-up and as nuch as
15 sabotage of the files was so nuch
16 gar bage. "
17 And is that your view today, sir, as well?
18 A Basical ly, yes. | was constantly of the opinion
19 that the investigation was as thorough as it could
11:00 20 possi bly be, that a conviction was obtained, |
21 | earnt that an appeal had been filed and the
22 appeal was dism ssed, and | was, of course,
23 satisfied that what was done and carried out was
24 right.
11.01 25 Q Just scroll down to the bottom pl ease. It says:
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1 "One of the points that
2 Penkal a made was that while he was in
3 charge of Ildentification he had heated
4 arguments with the officer in charge of
1101 5 Detectives over the fact that some teans
6 got all the work and there was no
7 communi cati on between menmbers.”
8 Do you recall saying that to M. Graham at the
9 time?
1100 10 A Not specifically. | think, 1 think probably that
11 guesti on was posed, but | just --
12 Q Can you --
13 A -- 1 just don't see nyself answering it in that
14 fashi on.
1101 15 Q s this something you would have thought at the
16 time?
17 A Well there is always, there is always some, some
18 i ndication that there is dissatisfaction between
19 menbers but, you know, it's not, it's not a
1100 20 general thing that affects the operations. You
21 wi Il always have differing views between nmembers
22 of investigative teans.
23 Q Do you recall having heated argunments with the
24 officer in charge of detectives?
11.02 25 A No, | -- that is -- | -- that is just not
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1 consi stent with what nmy thoughts are.
2 Q Go to the next page, please. It goes on to say:
3 "He said that this was
4 recogni zed as a fault and that when he
1102 5 became chief he brought the Detectives
6 and Uni form under one deputy to increase
7 communi cation.”
8 And is that something that you said to
9 M. Graham?
11.02 10 A Um, there's -- that could have been suggested
11 because we did, we did proceed in that, in that
12 particul ar fashion. W eventually made the
13 accountability of both the uniform division and
14 the detective division responsible to one, one
1103 15 executive officer.
16 Q Then call up 004286, and this is a Gl obe and Mai
17 article of December 7th, 1991 and | believe, M.
18 Penkal a, this was after Justice Mnister Kim
19 Campbel |l had ordered a reference to the Supreme
11.03 20 Court of Canada, and it's tal king about Karst and
21 Nordstrom interview ng Fisher. And then -- |I'm
22 sorry, if you could just scroll down -- and it
23 says, quote:
24 "'There's no conspiracy, that
11.04 25 | can assure you,' concurred retired
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1 Saskat oon police chief Joseph Penkal a,

2 who was al so one of the original

3 M | gaard investigators.

4 M. Penkala called the m ssing
1104 5 files "a tenpest in a teapot. We kept

6 all the important cases. Why do you

7 think that a conmplete file on Ml gaard

8 is still together? 1It's nore serious

9 than the rapes reported at the time.""
11:04 10 And did you recall making statements to that

11 effect to the media in December of 19917

12 A | don't have recollection. | was already retired,

13 but I certainly could have made that statenent,

14 yes.
11.04 15 Q And just this comment here suggesting that the

16 M | gaard, or the murder file was nore serious than

17 the rape files, was that -- or do you recal

18 saying sonething like that?

19 A Not specifically, but -- but --
11.05 20 Q Woul d - -

21 A -- the generalities of it, I -- you know, if I

22 said it in that particular fashion it would be

23 that nmurder is far nmore serious than rape, even

24 t hough rape is a serious offence.
11.05 25 Q Would it be nore likely that the police would keep
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1 a murder file than a rape file?
2 A Well | think, | think if the file is not solved,
3 both files would be kept.
4 Q A solved murder file?
1105 5 A If it's a not-solved file both files would be kept
6 until they were solved; if they were solved and
7 there was a perpetrator assigned to that
8 particular file then at that point, obviously, the
9 file could be concluded and eventually removed
11.05 10 from the system
11 Q If we could go to 324970, and this is a letter of
12 April 17th, 1991 fromyou to a M. Clarence
13 Garvie, and do you recall exchanging
14 correspondence with a M. Garvie about the
1106 15 M | gaard matter?
16 A Yes.
17 Q And | won't bring up his letters -- actually,
18 maybe I'Il just call themup for the record, |I'm
19 sorry. First is 077711, and this is a letter of
11.06 20 March 28th, 1991 from M. Garvie that -- where he
21 expresses his opinion about David M| gaard and
22 Larry Fisher, and I think -- just scroll down a
23 bit -- it just says:
24 "He is a better suspect than David
11:07 25 isttree
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1 And then if you could call up 324969, and again

2 it's a second letter to you from Cl arence Garvie

3 and again raises issues about the M| gaard

4 matter.
1107 5 If we could go back to 324970,

6 and again at this time, April 17th, '91, you

7 woul d still be on duty as chief; is that correct?

8 A Yes.

9 Q And call out the first paragraph, please, and you
11.07 10 say, starting in the second |ine:

11 "I must identify that too many people

12 have been influenced by the one-sided,

13 controversial media reporting on the

14 M | gaard matter. | ' m di sappoi nted that
11.07 15 the media is not nmore objective and

16 woul d not seek to report the facts as

17 opposed to i nnuendos which introduced

18 controversy and incited the conpassion

19 of many people who are not acquai nted
11.07 20 with the true facts of the incident."”

21 And |'m wondering if you can tell me, what are

22 you referring to, are you able to tell us about

23 t he i nnuendos and controversy?

24 A Well, we reviewed sonme newspaper clippings, those
11.08 25 -- that would be the substance that's being
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1 referred to in generalities, and | felt obligated,
2 after receiving a second letter, to respond to
3 them and give them an inpression of where | stood
4 on the issue.
1108 5 Q And if we can scroll down to the next paragraph,
6 you say:
7 "My purpose is to assure you that | am
8 firmy convinced that David M| gaard was
9 t he person who murdered Gail M Il er and
11.08 10 t hat he was convicted by a conpetent
11 court and a jury of twelve men and
12 women. The conviction was based on
13 factual evidence which stood the
14 credibility of the convicting court and
11.08 15 t he Saskat chewan Court of Appeal. The
16 conviction also withstood the
17 exam nation for appeal to the Supreme
18 Court of Canada and nost recently, the
19 exam nation by the Federal M nister of
11.08 20 Justice. | believe that if we have any
21 faith in denmocracy and our Canadi an
22 judicial system the process has
23 established his guilt beyond a doubt.™
24 And | believe the exam nation by the Federal
11:09 25 M ni ster of Justice would have been Kim Canpbell,
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1 | think it was February 28th, 1991, where she

2 rejected M. Ml gaard's application for review.

3 | s that what you are referring to?

4 A | would think so, yes.
1109 5 Q And that was your view at the time as expressed in

6 the letter to M. Garvie?

7 A Yes.

8 Q Scroll down to the bottom please, you say:

9 "It is regrettable that citizens can be
11:09 10 m sl ed by controversial journalism

11 causing themto lose faith in the

12 integrity of their justice system which

13 is recognized as the best in the world."

14 And again, the controversial journalism is there
11:09 15 anything that you are referring to there that you

16 have not already pointed to?

17 A No, just in general.

18 Q If we could go to 106877 and this is a letter from

19 Carl Karp to you dated April 18th, 1991 and
11:10 20 M. Karp writes in the letter that he's witing a

21 book about the murder of Gail Ml er. Do you

22 recall getting this letter from M. Karp?

23 A Yes.

24 Q And 1'I1 just call out this part, please, and he
11:10 25 says:
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1 "Now that the investigation is over, and

2 now t hat the Saskatoon Police Depart ment

3 has been totally exonerated in the job

4 that they did, | am hoping that you wil
11:10 5 be able to assist me in gathering

6 information for the book. This book, |

7 hope, will be the definitive story

8 concerning the Gail MIler murder. | t

9 will be a book that deals with fact
1111 10 rat her than innuendo.

11 Specifically, Chief, I'm not

12 | ooking so much for information, but for

13 col our . By that | mean that | have a

14 good understandi ng of the information
11:11 15 concerning the investigation, what |'m

16 mssing is the difficulty the police

17 faced in conducting such a thorough

18 i nvestigation. For example, it would

19 greatly assist me if you could provide
1111 20 me with copies of the police reports

21 written during the investigation - of

22 course, you could white out or delete

23 any names or information you consider

24 confidential."
1111 25 How did you respond to this request, M. Penkal a?
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Well, | couldn't respond to his requests at all.
| basically ignored that. | believe he phoned ne
after that if | recall correctly, but | sinmply was

not going to be involved with that and that's the
| ast of heard of it.
And was there a reason that you wouldn't give him
the information he asked for?
Basically it's the same reasons that have been
projected here, is that we have a responsibility
to protect the nanmes and the people involved in
the files and | don't think there is any purpose.
Anyt hing that was public would certainly be
avai |l able to this author and he could have
received it through other sources.
Call up 004289, please. This is an article
November 30th, 1991 and the first paragraph, just
to give sonme context, says:
"News that his 22-year-old murder
conviction will be reviewed by the
Supreme Court of Canada put David
M | gaard in a buoyant nood Friday."
And it goes:
"The announcement by Justice M nister
Ki m Campbel | does not make M | gaard a

free man i mmedi ately."
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1 It goes on to talk about that. If we can go back
2 to the main page. | take it you would have
3 become aware of that at or about the time, M.
4 Penkal a, that a review would be held?
1113 5 A Yes.
6 Q And then it says:
7 "Former chief Joe Penkal a, who was
8 involved in the investigation as a young
9 of ficer, said he supports a review but
1113 10 stands by the police handling of the
11 case."
12 And is that an accurate accounting of what you
13 woul d have said at the time?
14 A Yes.
1113 15 Q And why did you support a review?
16 A Because of the ongoing consistent controversy that
17 was carrying on. | felt that if there was a
18 review, it may provide the information that would
19 satisfy those persons that felt that there was
1113 20 somet hing m ssing and somet hi ng not done
21 correctly.
22 Q And did you testify at the Supreme Court of Canada
23 hearing?
24 A | did not.
11:14 25 Q Were you asked to testify?
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1 A | was not call ed.
2 Q Were you contacted by anyone about giving evidence
3 at that hearing do you recall ?
4 A No.
1114 5 Q "1l now call up 034603, please, and were you
6 aware in 1993, M. Penkala, that the RCMP were
7 asked to conduct an investigation into various
8 matters relating to the David M| gaard matter?
9 A Yes.
11:14 10 Q And you recall interviewing with RCMP officers?
11 A They visited me at my home | believe, yes.
12 Q And if you could go to the next page, please, and
13 this is, it appears to be March the 9th, ' 93, and
14 it says:
1115 15 "Penkal a's involvement in the murder
16 i nvestigation was as an ident menber.
17 Beyond his sole involvement in the case
18 as an ident nmenmber he recalls a
19 conversation he and Short had with Wod.
1115 20 They were hashing over the
21 investigation. That given their |ack of
22 success with WIlson and John, this
23 suggestion was made that it m ght be
24 wort hwhile bringing WIlson and John to
1115 25 Saskatoon to talk to them further
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1 t here."
2 And does that record what you would have told the
3 officers at the tinme?
4 A Yes.
1115 5 Q And is that the sanme incident you told us about |
6 t hi nk on Thursday, about you and Short talking to
7 Wbod to convince himnot to take Ml gaard off the
8 table as a suspect?
9 A Yes.
11:15 10 Q And then page 034607, it just says here:
11 "There was no interest in Fisher during
12 the investigation.
13 They were not advised of
14 Fi sher's rape convictions."
1116 15 | s that what you would have told the RCMP?
16 A Obvi ously | did.
17 Q Well, at the time of the investigation --
18 A We didn't know about Fisher.
19 Q Ri ght .
11:16 20 A So --
21 Q And then to 034608, next page, it's witten:
22 "At the time of the rape investigation
23 there did not appear to be a systemin
24 pl ace to make sure that victims were
11:16 25 advised of file outcome."
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1 I s that somet hing you would have told the RCMP?
2 A Yes. That's somewhat general and abbrevi ated, but
3 t hat we covered before, that if dispositions were
4 in a local court within our jurisdiction, that was
1117 5 pretty well attended to, it was a routine type of
6 deal, but if cases went beyond our jurisdiction,
7 there was always a difficulty in getting back the
8 di spositions to fulfil our requirements, and if
9 OCttawa, and |I'm tal king about the central records
1117 10 systemin Ottawa, was not aware where these
11 of fences had been initiated, they would not be in
12 a position to send rem nders that they needed a
13 di sposition on the case.
14 Q And dealing specifically but to the police
1117 15 advising the victimof the file outcone.
16 A Oh, victim |'msorry.
17 Q Yeah.
18 A That -- and | spoke to that before, | think it was
19 ki nd of an individual investigator's call,
11:18 20 al t hough, as | said yesterday, as a young starting
21 officer |I recall in very mnor cases your file
22 woul d get returned to you sinmply because you made
23 no effort to contact the conpl ai nant and advi se
24 t hat conpl ai nant of what had progressed to that
1118 25 poi nt .
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In 1970 and ' 71 were you aware of any systemin

pl ace at the Saskatoon Police Service to make sure

that victims were advised of file outcome?
Not hi ng ot her than that's the reasonabl e and
sensi bl e approach to investigations.

But would it be left up to, |I think you said

it left up to the investigating officers to do

t hat task?

Yes.

Go to the bottom of that page, please, and it says

at the bottom

"That Karst was not convinced at first

that M| gaard was responsible.”
Do you recall saying that to the RCMP?

Yes. | think at some point | was aware that

Detective Karst was of that opinion and | think it

had to do with his initial contacts with WI son

and John.

And so you recall a discussion with Karst about

t hat ?

| don't think | ever had a discussion with Karst

about that. | somehow was aware that that had

occurred.
And then scroll down to the bottom pl ease,

says:
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1 "Had attended at | east 100 death scenes
2 prior the MIler case. This came up as
3 a comment had come to Penkala's
4 attention that the MIller scene was one
1120 5 of his first."
6 And do you recall discussing that with the RCMP?
7 A | probably did. | think it was probably in
8 reference to sonme of the controversial comments
9 t hat were being bandi ed around through the medi a.
1120 10 Q Do you recall reading somewhere that the Gai
11 M|l er scene was one of your first murder scenes
12 or death scenes?
13 A Not specifically, but obviously there was
14 sonmet hi ng that was said.
1120 15 Q And is it accurate that you had attended at | east
16 100 death scenes prior to the MIler case?
17 A Well, | know in 1969 | attended three murders and
18 one attempted murder.
19 Q And again, this 100 death scenes prior to the
1121 20 MIller case, you would have been on the force for
21 18 years?
22 A | spent | think about 12 years in actual ident and
23 | think it would be -- well, it's mentioned as
24 death scenes, so it's not necessarily nurders, but
1121 25 we woul d get assigned to go to sudden deaths, we
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Hodson
Vol 49 - Tuesday, June 7th, 2005

Page 9365
1 called them sudden deat hs even though a person
2 di ed of natural causes, until that was established
3 we woul d be asked to go to those scenes and
4 perform those types of recordings that would
1121 5 substanti ate what had actually taken pl ace.
6 Q If we could call up 035599, please, and it | ooks
7 like this is a follow-up call with the RCMP, June
8 9th, 1993, and | believe this is where they talked
9 to you about the, that five page document that we
1122 10 spent some time on the summary where you drew the
11 map on the back. Do you know whi ch document |'m
12 referring to?
13 A Oh, yes, yes.
14 Q And just for the record, that is 006799 and that's
1122 15 t he four pages summarizing file contents, the
16 fifth page being a summary of theories, facts,
17 etcetera, and on the back of that was a map you
18 drew, correct?
19 A That's correct, yes.
1122 20 Q And the RCMP had some questions for you and it's
21 reported here:
22 "- he recognized the writing on the back
23 of the summary (on the map) as his. He
24 does not recall preparing the sketch but
1123 25 feels he did it as well."
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1 So | take it you would have told the RCMP that at
2 the time?
3 A Yes.
4 Q And the next page, please, it says:
1123 5 "- he stated he and Det. Short went into
6 the O/ C Crim nal Operations officer,
7 Supt. Wbod, and discussed the file and
8 brainstormed."
9 And again, is that what you' ve already told us
1123 10 about ?
11 A Yes.
12 Q And then it's reported you said:
13 "- he felt that the contents of the
14 summary were a result of the
1123 15 brai nstorm ng and done in an effort to
16 determ ne what they had and in which
17 direction they should go - then making
18 some suggestions; and was part of
19 routine investigational technique."
1123 20 I s that somet hing you would have told the RCMP?
21 A Yes.
22 Q And to 095602. Sorry, 035602. And again this is
23 just continuing on with this interview, it says:
24 "As far as the points listed on the
1124 25 summary, he said this type of approach
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1 was common in larger files. He st ated
2 he recall ed he and Short going into Jack
3 Wbod's office and discussing the file
4 how t hey should be channeling their
1124 5 efforts and what further action is
6 required. It was just a matter of
7 brai nstorm ng and bouncing ideas around
8 and maki ng suggestions according to M.
9 Penkal a. He said they never consider
1124 10 fabricating any type of witness can say
11 evi dence. "
12 And do you recall what that response or that
13 comment was in relation to, M. Penkal a?
14 A It would be in response to that five page which
1125 15 i ncluded a summary, and of course we have to
16 recognize that this is the interpretation of that
17 officer that was interview ng me, but in
18 generalities, that's the kind of conversation that
19 was carried on.
1125 20 Q Was there, were you aware of a suggestion or an
21 al l egation that that five-page summary was, it
22 says here, used to fabricate or coerce subsequent
23 wi t ness statements or evidence?
24 A ' m sure that that was raised. | don't have a
1125 25 specific recollection of it other than what is
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1 interpreted by that officer.
2 Q Were you aware as to whether that five page
3 summary docunent was used at all in the interviews
4 and taking statements from either Ron WIson or
1126 5 Ni chol John?
6 A | have no know edge of that. | should point out
7 too that | think somewhere along the lines in this
8 taking of this, these notes from me, there was a
9 suggestion that | had admtted that | did prepare
1126 10 some of that and ny recollection is that | was
11 al ways in doubt. Although | was famliar wth
12 what was there, | was never convinced that it was
13 my aut horship of those particular things.
14 Q Now, when you net with the RCMP, do you recall if
1126 15 t hey asked you if you had any notebooks or file
16 document s?
17 A | don't recall whether that was asked of me or
18 not . | would have readily admtted that | did.
19 Q Pardon ne?
1127 20 A | would have readily admtted that | had if they
21 asked.
22 Q And the fact that there doesn't -- let nme put it
23 this way. You gave us two binders of docunments
24 t hat you had kept in your possession; is that
1127 25 right?
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1 A Yes.
2 Q And maybe just tell us again how those came to be
3 in your possession over the years?
4 A Yes. In regards to serious cases such as the
1127 5 MIller murder file, involvement in that case,
6 personal involvement in that case, | would retain
7 copies of nmy reports and keep it in a file jacket
8 in the ident section, and over the years that
9 would remain and it would be -- there would be
1127 10 assurance that original copies were on the main
11 file, I would keep that, and in this particular
12 case where the controversy started to arise, |
13 simply collected that and took it with me when |
14 retired and left the police force.
1128 15 Q So in 1991 when you retired, that file fol der of
16 docunents you took with you?
17 A Yes.
18 Q Were there any files relating to any other cases
19 t hat you would have taken with you as well do you
1128 20 recal |l ?
21 A There probably were some other because | was in
22 the habit of retaining copies for my own benefit
23 so that | didn't always have to go search or
24 request it fromcentral records or wherever else.
11:28 25 Some of them were adm nistrative things as well.
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1 Q So the docunments in your file folder that you took
2 in 1991, did you have reason to believe then that
3 the originals of all those documents were on
4 police files?

1129 5 A Yes.
6 Q And how did you know that?
7 A Because there were reference numbers indicating
8 that there was a file number and ny copies were
9 very specifically identified carbon copies or

1129 10 phot ocopi es.
11 Q And before you put such a docunent in your file
12 folder, would you be certain then that another,
13 that the master or another copy of that existed
14 el sewhere in the police files?

1129 15 A Not specifically. It was really -- | didn't feel
16 that it was ny responsibility. | would forward
17 the original copy to central records and with
18 assurance that that would be attended within that
19 depart nment .

1129 20 Q When you retired in 1991 and took this file folder
21 with you, did you have a belief or understanding
22 t hat ot her copies or originals of all of those
23 docunents would be sonmewhere else on the police
24 files?

11:30 25 A Yes.
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1 Q And when you met with the RCMP, did you -- is
2 there any reason you didn't volunteer and give
3 t hose documents to the RCMP?
4 A No reason really. The visit and the inquiries
1130 5 that were made at that time really weren't that
6 specific and it was probably after that that I
7 went to this file where the copies were |oose and
8 at some point after that | started to organize it
9 and put it in a binder.
11:30 10 Q When did you first beconme aware that documents in
11 your file folder, that copies of some of those
12 docunments are not in the records of any other
13 party to this Comm ssion, including the city
14 police?
11:30 15 A | was really never aware that some of those copies
16 were not in the original files.
17 Q So would it be fair to say that when you turned
18 them over to us and we identified to you that we
19 didn't have sonme of those, would that be the first
11:31 20 time that you became aware?
21 A Yes, yes, yes.
22 Q And had you been aware sooner that you had copies
23 of docunents that did not appear to exi st
24 el sewhere, had you known of that earlier would you
1131 25 have done sonmething with those documents?
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1 A Obviously if they were of significance, yes.
2 Q If we could call up 077566, please, and this is a
3 St ar Phoeni x report, July 19th, 1997, shortly after
4 the DNA test was conpleted, and if you go to the
1131 5 next page, please, and it's reported here, it
6 says:
7 "Joe Penkal a, the Chief of Police from
8 1982 to 1992, investigated Mller's
9 death in 1969. Penkal a, who has al ways
11:32 10 vehement|ly maintained Ml gaard is
11 guilty, was bewi | dered by Friday's
12 results. ' God knows how this could have
13 happened. | don't know. | just don't
14 know' . "
11:32 15 Do you recall having a discussion of that nature
16 with a reporter?
17 A Vaguel y, yes.
18 Q And can you tell us what you were referring to
19 then at the time when you made that conment?
11:32 20 A Well, | think it's self-explanatory, | was al ways
21 of the opinion that the evidence supported the
22 conviction of M. Ml gaard and under the
23 circumstances, when the DNA and the end result of
24 the investigation exonerated M. Ml gaard, that
11:33 25 was somewhat of a shock to ne.
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1 Q And | understand, sir, that you testified at the
2 prelim nary hearing and trial of Larry Fisher; is
3 t hat correct?
4 A Yes.
1133 5 Q And you were called as a witness by the Crown in
6 t hat case?
7 A Yes.
8 Q If we could call up 315660, please, and this is
9 the transcript, | don't propose to go through nost
11:33 10 of it. If you could go to page 315706 and you are
11 bei ng cross-exam ned, this is at the prelimnary
12 hearing, by M. Beresh, and he asks:
13 "Q You didn't at any time observe what
14 appeared to you, as a senior police
11:34 15 officer, to be bite marks; is that
16 correct?
17 A | have no recollection or any record
18 that there were bite marks.
19 Q But | take it you would have recorded
11:3¢ 20 that if you had seen it?
21 A Oh, certainly.
22 Q That would be fairly relevant in your
23 i nvestigation?
24 A That's right."
11:34 25 Do you recall that exchange at the Fisher prelin?
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1 A Vaguel y, yes.
2 Q And the subject of bite marks on the body of Gai
3 MIller, was that something that you | ooked at at
4 the time in 19697
1134 5 A Obviously the victim would have been exam ned for
6 that, not only by nyself, there was also the
7 pat hol ogi st, he would have al so exam ned for that.
8 l'"'m -- you know, |I'm certain that a pathol ogi st
9 woul d al so do that.
11:34 10 Q And | think what M. Beresh was questioning you
11 on, saying if you would have observed bite marks,
12 you would have nade a note of it?
13 A Yes.
14 Q And the fact that there's no note, would it be
11:35 15 fair to say that you wouldn't have observed any
16 bite marks?
17 A That's right.
18 Q And | believe there's one photograph that rel ates
19 to this that may have been put to you at those
11:35 20 proceedings, it's 066732, and if we could just
21 zoom in that area, please. "' m not sure if you
22 can see that very well, but | believe that was a
23 mark that, from a photograph that was being viewed
24 by some as a bite mark. Were you ever shown that
11:35 25 phot ograph, do you recall, at the Fisher
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1 proceedi ngs?
2 A Ot her than the questioning that was in the
3 evi dence as was taken from me, | have no
4 recollection of the suggestion that there was any
1135 5 marks to relate to the questions that | was asked.
6 Q And again it's difficult fromthis photograph, but
7 is that something that m ght cause you as an ident
8 officer to take a closer look at to identify what
9 it mght be?
11:36 10 A Oh, I think if you were | ooking at something and
11 didn't recognize it, that notation would have been
12 made, yes.
13 Q And again | ooking at this now, sir, is that
14 somet hing that would, based on that photograph and
11:36 15 that mark, is that something that would cause you
16 as an ident officer to make a note of or to follow
17 up on?
18 A "' m not so certain that | would have that nuch
19 faith in a photograph. It seems to be awfully
1136 20 grainy and not very sharp.
21 Q Fair enough. At the time when you were involved
22 in the autopsy, | think you are telling us you did
23 not observe anyt hing what appears to be a bite
24 mar k ?
1136 25 A That's correct.
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1 Q Take that photograph down, thanks.

2 COWM SSI ONER MacCALLUM  The media is

3 rem nded of the publication ban

4 Q MR. HODSON: Yes. | should point out that
1137 5 t here was previously a publication ban of the

6 aut opsy photographs that would apply to the

7 phot ograph that was just on the screen.

8 Again if we can call up 314019,

9 pl ease, and this is the transcript of your
11:37 10 evidence at the Larry Fisher trial; is that

11 correct, M. Penkal a?

12 A Yes.

13 Q And | don't propose to go through any of that.

14 COWM SSI ONER MacCALLUM Did you say at the
1137 15 prelimnary?

16 MR. HODSON: No, sir, that's actually at

17 the trial.

18 COMM SSI ONER Mac CALLUM The trial?

19 A The trial, yes.
11:38 20 BY MR. HODSON:

21 Q "1l now just turn, M. Penkala, to your

22 collection of documents, and, M. Comm ssioner, we

23 had previously, when we received these docunments,

24 scanned them disclosed themto all the parties
11:38 25 and identified those documents that we did not
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1 al ready have in our database from another source,
2 and | just propose to go through some of those
3 this nmorning to get a sense of where they may have
4 come from and the first one is 324671, or
1138 5 actually, |I'm sorry, 324655, please, and this
6 docunent is a February 1st, 1969 report, it's your
7 report and | see it's got at the top ident, and
8 can you tell us when and where and how you woul d
9 have received this document?
11:40 10 A Yes, when this docunent was typed up my copy was
11 mar ked 'ident' and then returned to the ident
12 section.
13 Q So, and | think you told us previously that these
14 reports were prepared with four copies, is that
11:40 15 right, three or four copies?
16 A General ly, yes.
17 Q And that the author of the report would always get
18 one copy back for their own files?
19 A Not necessarily the author, but -- although it
11:40 20 woul d be available to the author if he so chose,
21 but to the unit or the --
22 Q Oh, okay.
23 A -- or the, the service department that was
24 i nvol ved.
11:41 25 Q So this report would have got put on the master
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1 file, a copy of the report would have gone to the
2 detectives, --
3 A Yes.
4 Q -- and a copy back to you?
11:41 5 A Yes.
6 Q And then you kept that in your folder; is that
7 right?
8 A Yes, or a copy of it.
9 Q O a copy?
11:41 10 A Because |, often |I would recopy sone of that to
11 ensure that there was sufficient copies for the
12 ot her investigators that were involved in that
13 particular file.
14 Q If we could then go to 324671, please. And | had
11:41 15 touched on this earlier, this is a March 18th, '69
16 letter to the RCMP | ab, it's got the
17 (V1)-/(V2)----- file numbers; can you tell me when
18 and how you woul d have got a copy of this letter?
19 A | have no idea, other than | had authored the
11:42 20 instructions on March the 18th, and | woul d have
21 kept a carbon copy of that for nmy file.
22 Q And so where else would copies of this letter have
23 gone at the tinme?
24 A It would have gone to the two files that are
11:42 25 listed at the top because they are referenced to
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1 the rape files in 1968, and they would go back to

2 central records, those copies go to central -- the

3 originals would go to central records.

4 Q Okay. And 324672, pl ease. And again this, |
1142 5 touched on earlier, is an April 1, '"69 report from

6 the I ab, you will see the received stanp of the

7 Saskat oon Police Department; correct?

8 A Yes.

9 Q And | think you told us that's your writing where
11:43 10 you would have written the occurrence numbers?

11 A Yes, tying it to those two, two rape files that

12 occurred in '68.

13 Q So would this document, then, have gone onto those

14 files then?
11:43 15 A | would assume that what happened is the original,

16 the original report would have went directly to

17 central records, and then they would have provided

18 the copy that came to the ident section, and I

19 included the occurrence numbers so that | could
11:43 20 reference to those occurrence nunmbers. | don't

21 know for sure but | believe that the

22 correspondence com ng back from the | aboratory was

23 in double or triplicate copies.

24 Q If we can go to 324745, please, and are you able
11:44 25 to tell us what this document is?
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1 A It | ooks as though it's one of the prelimnary

2 descriptions of the identification of the crime

3 t hat occurred on January the 31st.

4 Q Was this a media release or are you able to tell?
1144 5 A l, I don't really know, | -- it m ght have been an

6 internal, just simply an internal, internal,

7 internal meno. At that stage | would have not had

8 too nmuch to do with the media so I, | suspect that

9 this would have been more of an internal
11:45 10 information sharing.

11 Q If I could call up 324810, please, and if we can

12 just zoomin on that area; are you able to tell wus

13 what this document is?

14 A It appears to be one of those nmenos that come back
11:45 15 fromcentral records in Ottawa requesting an

16 update on the, on the disposition of a file. This

17 copy is very difficult to read.

18 Q | think it says here:

19 " Not e: If item 9 is conpleted encl ose
11:45 20 this card in an envel ope for return.”

21 And item 9 is name and a person arrested or

22 suspected, and this is blank, although it does

23 have the Gail M Il er number at the top right;

24 correct?
11:46 25 A Yes, yes it does, yes. It's obviously, it's
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1 obviously a form fromthe records departnment in
2 Ott awa.
3 Q Okay. If we can go to 324813, pl ease. I f we can
4 just turn that over, please. And, again, is this
1146 5 part of that sanme card system?
6 A It appears that way. | -- 1I'"m not sure. Umm,
7 someti mes when we sent exhibits by post we asked
8 for an AR card, and |I'm not sure if that's an AR
9 card. It was a means of advising the sender that
11:47 10 it had been received.
11 Q "1l call up --
12 A "' m not certain --
13 Q Sorry?
14 A ' m not certain that that's what it is.
11:47 15 Q Yeah. 324814, please, and just turn that over.
16 Again, would this be a docunent that would have
17 been used for you to report to the Crime |Index?
18 A Yes.
19 Q There were also, on -- in the files -- and I'1|
11:47 20 call up 324845, please -- and a series of
21 phot ographs. And they were actually original
22 bl ack and white photographs, | believe, taken of
23 Gail MIller's funeral; is that correct?
24 A Yes, that's what --
11:47 25 Q Yes?
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That's how | interpret those, yes.

And | don't propose to go through any of the

phot ographs but, again, can you tell us how that
set of photographs would be -- would come to be o
your file?

| don't know specifically. They did show up, | -
there was an indication that it was an RCMP
process, and that makes sense because it was out
of our jurisdiction, so obviously an RCMP

phot ographer probably was present at the funeral
and these photographs were provided to the

Saskat oon Police Department.

And do you know if other copies were |ocated on
any other files of the police service?

| don't know.

If we could go to 324888, please, and just turn

t hat over, please. Again, this is a document fro
your file, M. Penkala; is that your handwriting?
Yes.

And it's got Sex Offenders 1940 + Younger.

Yes.

| presume, in 1969, that would put them at 29
years of age and younger. Can you tell us what
this, what this document is?

Umm, this was the process where we were exam ning
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sex offenders that we were aware of in regar
the MIIler murder and, | guess, hoping that
woul d have some indication of suspects that

be exam ned for the M Il er nmurder.

And would this have been something you prepared at

the time of the investigation in 19697
Yes.
And what are the nunbers on the |left-hand si
what do they relate to?
Those are the, those are the crim nal number
-- they are referred to as FPS nunbers,
fingerprint system nunbers, and every person
that's registered in Ottawa in the crimna
records section is assigned a national nunbe
that's what -- now |, now | have to -- no, t
-- |1 have to withdraw.

Those numbers are our nunmb
t hose are nunbers of the Saskatoon Police
Department, but there is a nunbering system

wel |l when convicted crimnals are recorded i

Ottawa. These numbers are our nunbers, they are

RC -- or Saskatoon Police numbers, we assign
own nunbers, but there is a national nunber
eventual ly gets assigned.

Thanks. That's all for that docunent. Just
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1 coupl e of questions to close here, M. Penkal a.
2 And we've touched on nost if not all of this area
3 about the role you played but I'll ask you this;
4 what role did you play in the decision to pursue
1151 5 David M| gaard as a suspect in the nmurder of Gail
6 MIler?
7 A My role was to contribute anything that | possibly
8 could generally, and nost basically as the scene
9 attendance, and then | was taken into confidence
1151 10 on -- on reviewing the circunstances and the facts
11 t hat we had and being involved in some of the --
12 in the theories that were being presented.
13 Q What role did you play in the decision to charge
14 David Ml gaard with the nmurder of Gail Ml er?
1151 15 A | was not involved in that one specifically, and
16 l'"'m-- |'m suggesting, |I'm thinking you are
17 meani ng the specific --
18 Q Yes?
19 A -- involvenment? None at all.
1151 20 Q And, again, back at the time, 1969, did you have a
21 belief at that time about David M| gaard's
22 responsibility for the murder of Gail Ml ler?
23 A Eventual ly, yes.
24 Q And what was that belief?
1152 25 A My belief is that the circumstances and the
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1 evidence that we had did suggest that David
2 M | gaard was involved in the nurder of Gai
3 MIler.
4 Q And what basis did you have for this belief?
1152 5 A Well there was a number of issues, and some of
6 t hose were not ny specific identifications, these
7 were -- these are, these are things that | |earnt
8 t hrough the thing; the presence of David M| gaard,
9 Ron W | son, and Nichol John on the morning of the
1152 10 31st of January, 1969; the explanations that were
11 found in the statements of W Ison and Nichol John;
12 umm the general circumstances surroundi ng the
13 entire investigation; their visit to the address
14 across from St. Mary's School; the finding of Gai
1153 15 Mller's identification on the street in front of
16 that, generally in front of that address; the
17 comments of and the evidence of M. Cadrain; those
18 were all issues that contributed to the belief
19 that David M| gaard was responsi bl e.
1153 20 Q One of the mandates of this Comm ssion of Inquiry
21 is to inquire into the conduct of the
22 investigation into the death of Gail MIller. As
23 you know, Larry Fisher has been convicted of the
24 rape and murder of Gail M I ler and the Governnment
1154 25 of Saskatchewan has exonerated David M| gaard and
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1 declared himto be factually innocent of this
2 crinme. If you | ook back at your role, M.
3 Penkal a, in the investigation into the death of
4 Gail MIller, is there anything that you believe
1154 5 you could have or should have done differently?
6 A | have, | have, since | have been asked to attend
7 here and thought about this, | can't think of
8 anything that | could have done differently.
9 Q If you | ook back at the original police
11:54 10 i nvestigation in its entirety and not just your
11 role, and based upon your observations or personal
12 knowl edge of the investigation, what do you think
13 coul d have or should have been done differently?
14 A Again, | don't -- with nmy understanding, and it's
1154 15 not total, but with my understanding of the facts
16 and the circunstances |, | again, | don't think
17 could have come to any other conclusion and |
18 woul d have con -- did exactly what | did.
19 Q Okay. Thank you, M. Penkala, those are all ny
1155 20 guesti ons.
21 | think it's an appropriate spot
22 to break, M. Comm ssioner, for lunch before
23 cross-exam nation. There's just one item about
24 there is a list here that | should ask for a
1155 25 publication ban on, and that would be the | ast
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document that | turned up, on 324888. And I’
wondering, again, whether | could ask for a
publication ban on that? Again, it contains
of suspects, |I'm not sure that that is someth
t hat ought to be or that's necessary to be in
public domain.

COWM SSI ONER MacCALLUM They were sex
of fenders who had been convicted, are they, i
that the nature of the list?
Yes, yes.

MR. HODSON: Oh, 1 thought he had said
were -- were they convicted or suspects that

had fingerprints and photographs of ?

No, they were sex offenders that were convict
MR. HODSON: Oh, I'm sorry.
COMM SSI ONER MacCALLUM  Well it m ght

in the public domain but I would see no need

its publication at this time anyway, irrespec
of whether it is in the public domain, so for
purposes it can remain confidential and there
will be a publication ban.
MR. HODSON: Thank you. That would be
until 1:30.
(Adj ourned at 11:56 a.m)

(Reconvened at 1:30 p.m)
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1 MR. HODSON: M. Comm ssioner, if | could

2 just clarify one matter from this when | was

3 exam ning M. Penkal a about the bite mark

4 evi dence at the prelimnary hearing. The record
01:31 5 reflects that at the trial of Larry Fisher there

6 was no evidence about the bite mark and it was

7 ruled inadm ssible at a voir dire and | had just,

8 | think we had heard evidence earlier about that,

9 but | just wanted to clarify that the bite mark
01:32 10 reference was only at the prelimnary hearing,

11 but it was not evidence at the trial of Larry

12 Fi sher.

13 COWM SSI ONER MacCALLUM  Ckay.

14 MR. HODSON: And then secondly, as far as
01:32 15 t he order of cross-exam nation, | think counsel

16 have agreed that Bruce G bson will go first for

17 the RCMP and that M. Lockyer has agreed to go

18 second. After that | think that there is stil

19 sonme debate anongst counsel as to who goes third.
01:32 20 | amtold that M. Lockyer expects to be the

21 afternoon with him so we can do one of two

22 t hi ngs, we can either have counsel make their

23 subm ssions now and sort out the order or we can

24 let M. G bson and M. Lockyer go and sort out
01:32 25 the rest |ater. My only concern is that we had
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1 earlier identified, at |east as a general

2 principle, that the cross-exam nation would be in

3 groups, being the police groups, etcetera, and

4 "' m not opposed to deviating fromthat if that's
01:32 5 sort of how the counsel figure it out, but

6 per haps we can get some direction from you,

7 M. Comm ssioner, as to whether we just plug on

8 with the two today and try and sort it out

9 tomorrow or how you wi sh to proceed.
01:33 10 COW SSI ONER MacCALLUM  Well, | suppose

11 the effect of the evidence heard today m ght have

12 a bearing on what people think about the order

13 tomorrow, but generally speaking, | would prefer

14 to see the group arrangement adhered to for the
01:33 15 sake of avoiding repetitious questioning, but if

16 that's inmpossible, we'll just do the best we can

17 tonmorrow, so let's hear fromthe two that are

18 agreed to be heard today.

19 MR. HODSON: So M. G bson, and again |
01:33 20 just ask counsel to identify thenmselves and who

21 t hey represent for M. Penkal a.

22 COMM SSI ONER Mac CALLUM Al'l right.

23 BY MR. Gl BSON:

24 Q Good afternoon, M. Penkala, my name is Bruce
01:33 25 G bson. As M. Hodson said, | am acting for the
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1 RCMP and mnmy questions will focus upon your
2 interaction with the RCMP in 1969.
3 A Yes.
4 Q Again, |I'mgoing to try and paraphrase some of
01:34 5 your evidence and ask some questions about that.
6 If | ever don't state your evidence accurately,
7 pl ease correct me, I'll try to do ny best on that.
8 You mentioned that from your
9 recollection in 1969, it was clearly a Saskatoon
01:34 10 Police Service investigation and there was sone
11 assi stance offered by the RCMP from Staff Sergeant
12 Edmondson, Corporal Rasmussen and RCMP | nspector
13 Jim Ri ddel | ?
14 A That was mnmy understandi ng, yes.
01:3¢ 15 Q And so again | believe your evidence was that the
16 RCMP didn't take the |lead on any of the issues,
17 that they offered input, because it was obviously
18 an SPS investigation?
19 A That's my understandi ng, yes.
01:34 20 Q So any of the exhibits that woul d be seized, any
21 of the information that would be obtained, all of
22 t hat woul d be managed by the Saskatoon Police
23 Service; correct?
24 A You are referring specifically to the scene
01:35 25 exam nation?
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1 Q Yes, and | guess the investigation in 1969 and

2 aft erwar ds. Obvi ously Saskatoon Police Service

3 were conducting an investigation into the death of

4 Gail MIler and any information gathered in that
01:35 5 process would be sonething that would be part of

6 the SPS file management ?

7 A Yes, | would agree with that, yes.

8 Q Now, one docunent | guess we should put up is the

9 Ri ddell report, it's 250609, at 610, and | believe
01:35 10 M. Hodson went through this document with you and

11 it's a report that's authored by |Inspector Riddel

12 and it's dated May 21st of 1969 and again |

13 believe your recollection was that you had seen

14 t hat report before; is that correct, or you had
01:36 15 not --

16 A Just before | was called to this hearing.

17 Q Okay. So your recollection is that you didn't

18 review this report per se in 19697

19 A No.
01:36 20 Q Okay. Now, if we | ook at the report, it may give

21 us some information here about the RCWMP

22 invol vement, and just to clarify sort of the

23 nunber of man hours and time that was put in by

24 the RCMP in 1969, that report, at the first
01:36 25 par agraph there references |Inspector Riddell"'s
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1 invol vement and it appears that he was invol ved
2 commenci ng February 20th and through till April
3 3rd. Now, the report does go on to mention a
4 meeting of May 16th and then some contact with
01:36 5 Detective Karst on May 20th, but from your
6 recollection of Inspector Riddell's invol vement,
7 woul d you agree with me that it was very limted
8 in the sense that it was here we have 11 days and
9 then a couple of meetings after that?
01:37 10 A Yes.
11 Q And also if we go down to paragraph 2, if we want
12 to just scroll down to that, right here it says:
13 "On 3 April 69 | personally met with the
14 Chi ef of the Saskatoon City Police and
01:37 15 advised himthat this Force would be
16 wi t hdrawi ng S/ Sgt. Edmondson and Cpl .
17 Rasmussen from full-time assistance on
18 this investigation."
19 And again does that ring true with what you
01:37 20 recall about the limted involvement of the RCMP,
21 where, as of April 3rd, 1969, there is no
22 full-time involvement?
23 A Of course | wasn't party to that arrangement with
24 the then chief of police, but in my mnd and in ny
01:37 25 recollection it's consistent. There was a fall of
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1 assistance fromthe RCMP at that point.
2 Q And again we're |looking at a period of tinme when
3 the RCMP join in at about February 20th, which is
4 approximately three weeks after the death of Gai
01:38 5 MIller, and as | nentioned, April 3rd, '69
6 full-time involvement from Officers Ednondson and
7 Rasmussen ends?
8 A Yes.
9 Q And that rings true with your recollection of
01:38 10 their involvenment?
11 A Yes.
12 Q And if we can go to the |ast page of this
13 document, | guess it's 611, and we go down to the
14 bottom there, if we can just pull that up, please,
01:38 15 and again it's signed by Inspector Riddell and it
16 | ooks |like this was authored again on May 21st of
17 '69 and he's got a diarization date there of June
18 30th, "69, so it appears, and again correct nme if
19 your recollection is different, that the RCMP
01:38 20 i nvol vement was | guess not a day-to-day basis,
21 because it |l ooks |like he diarized the file hinself
22 for over a month before he was going to go back
23 and revisit that.
24 A That woul d be consistent with ny observations.
01:39 25 Q ' m through with that document, thanks. I f we
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1 could put up another document, please, 250597, and
2 again this was the Corporal Rasmussen report of
3 May 7th of '69, if we can go to the next page, and
4 again this is a little bit nore of a |lengthy
01:39 5 docunment, but if | recall your evidence, and
6 pl ease correct me if I'm wong, M. Penkala, again
7 you said you didn't recall seeing this report, but
8 you are famliar with what was in the report; is
9 that a fair paraphrasing of your evidence?
o139 10 A Yes.
11 Q And | believe you also said that in all |ikelihood
12 the investigators would have been aware of the
13 contents that was contained in the report? You've
14 had a chance to | ook at that report.
o140 15 A That would be ny view, yes.
16 Q Okay. And again at page number 250603, at the
17 very bottom, just pull that up, please, it says
18 here, paragraph 19:
19 "It is mentioned that during the |late
o1:40 20 fall of 1969 (sic) the local police
21 department had reports of two rapes and
22 one attenmpted rape. These
23 i nvestigations were conducted by the
24 city police with negative results.”
o1:40 25 And then if you can go to the next page at the
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top, please, it references the persons involved,
and again there's a reference to the (V1)-,
(v2)----- and (V3)------ assaults, or at |east an
attempted assault on the latter there. Again,
from your recollection, that was information that
was within the knowl edge of the Saskatoon Police
Service at the time?
Yes.

COWM SSI ONER MacCALLUM Except that it was
1968. You just inadvertently said '69.

BY MR. Gl BSON:

Sorry, | meant to say 1969, but | should clarify.
Thank you, M. Comm ssioner.

That was information that you
were aware of in 1968, but in 1969 | believe your
evi dence -- sorry, your evidence with respect to
1969 is that that is something that the Saskatoon
Police Service was aware of and that there may be
a possible connection with the M Il er nurder?

Yes.

Okay. And was there anything within this report
from Corporal Rasmussen that to your know edge the
Saskat oon Police Service wouldn't have been aware?
| look at it and it appears to be a summary of the

investigation up to that point in time. [''m
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1 wondering if you've had a chance to | ook through
2 that and if there's anything in there that to your
3 knowl edge the Saskatoon Police Service woul dn't
4 have been aware of on their own in their own
o141 5 investigational reports within their systens.
6 A | would suggest that our investigators would have
7 been aware of that, but again, it's a situation
8 where ny involvenment was kind of around the
9 circunference and wasn't necessarily specific.
o1:42 10 didn't necessarily have contact with the
11 investigators, either the RCMP or our own, this
12 was al ways kind of a feedback situation.
13 Q And | think your evidence along that |ine was that
14 the RCMP would work with the investigators and
o1:42 15 t here woul d be obviously an exchange of
16 i nformation amongst those individuals?
17 A That was nmy understandi ng.
18 Q And | guess one of the crucial bits of information
19 contained in this document is the review of a
o1:42 20 possi bl e connection between the 1968 sexual
21 assaults of (V1)-, (V2)----- and (V3)------ , or
22 the attenpted sexual assault of (V3)------ , and
23 the M|l er murder, and obviously that's a
24 connection that the Saskatoon Police Service had
01:43 25 made on its own?
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Yes.

Because clearly, and again documents, and | d
want to go through all of the docunments, but
Hodson went through a number of documents wit
where requests were made of the lab to do
analysis, the RCMP |lab to do analysis of cert
exhi bits and to have those conpared over to t
MIller investigation?

That's correct.

Ckay. Now, while we're on the subject of |ab
reports, you had nmentioned, and | guess there
been sone di scussion between you and M. Hods
rat her, about the timng of getting the | ab
reports back, and | guess from your experienc
an identification officer, those would vary;

t hey not?

Yes.

Sometimes it would be a matter of days and
sonmetimes a matter of weeks; correct?

That's correct.

And is that something that would depend upon
guess circunstances at the |lab? Wuld you be
privy to how busy they were at the tine?

| think there's probably a number of

circunst ances. Their work | oad would obvi ous
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1 i nvolved in that consideration, also the type of
2 exam nation that would be asked for, and of course
3 my experience was that in special circumstances
4 t here was always full co-operation and wherever
0143 5 possi ble we could get results sped up.
6 Q Yes. |, and | believe you mentioned a couple of
7 times that you would have had discussions with |ab
8 personnel; is that something that you felt
9 confortable doing, in just picking up the phone --
o145 10 A Yes.
11 Q -- and asking?
12 A Yes, very much so, yes.
13 Q Okay. And would you, in those discussions, at
14 times would you be able to say -- to ask about
o146 15 sort of some interimresults, as to sort of where
16 t hi ngs were | eading as far as their analysis?
17 A Well, |I'"msure that's the way things would have
18 gone, if they weren't conplete there would be some
19 i ndication of where they are at, this sort of
o146 20 t hi ng, yes.
21 Q And again from your recollection, was there any
22 delay in the | ab work being done that became
23 problematic in the MIller investigation, that you
24 are aware of?
0146 25 A ' m not really aware of anything that caused any
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1 serious concerns.

2 Q Now we have had this docunment up before, it's

3 250609, which is the Riddell report which

4 references the May 16th nmeeting. You have been
0146 5 asked a number of questions about that, M.

6 Penkal a, --

7 A Yes.

8 Q -- you will recall those questions? And | think,

9 l'"'mtrying to be fair, what Riddell wrote was what
o1:47 10 all the people at the meeting thought about the

11 facts to date; and, again, is that fair?

12 A In generalities I think, yes, it is.

13 Q And, obviously, there are some subtleties in there

14 t hat may not be expressed in a two-page report --
o147 15 A Yes.

16 Q -- but, overall, you would agree with that

17 comment ?

18 A Yes, yes.

19 Q So it was clear that the comments contained in
01:47 20 that report were not isolated to the RCMP, those

21 t houghts, those steps to be taken were something

22 t hat the Saskatoon Police Service was onside wth;

23 is that fair to say?

24 A That was nmy, that was my view on that, yes.
01:47 25 Q And, again, some of what was to be followed up on
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was whether M. M| gaard, you know, should be
considered still as a prime suspect, or a suspect,
and to follow up on that avenue?

That's my understandi ng, yes.

And also in regards to that, there was going to be
a requestioning of WIlson and John, and that was
somet hing that the Saskatoon Police Service was to
carry out; correct?

Yes.

So if this meno of May 21st, | believe, 1969 was
not on the Saskatoon Police Service file and had
not been shared by the RCMP, in your view was

t here any real consequence or failure of -- or
problem rather, with that not being shared if all
of that information was already within the

know edge of the Saskatoon Police Service?

Well those people that were identified in that
report would have known, and | would suspect they
were all informed the same way | was, and |'m not
aware that this would have caused any difficulties
anywhere el se along the line.

And, obviously, any reporting within the Saskatoon
Police Service followi ng that meeting, and steps
to be taken by the Saskatoon Police Service, would

be carried out by members of the Saskatoon Police
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1 Service giving directions to the investigators as
2 to what appeared to be a plan?
3 A That's the process that's usually foll owed, yes.
4 Q Thank you. Now you mentioned that you had some
o149 5 di scussions with Staff Sergeant Paynter with the
6 RCMP who was in the crime |ab?
7 A Yes.
8 Q And again, correct me if I'"mwong, but | believe
9 you said that there was al ways some questions
o149 10 surroundi ng the saliva sanple taken from M.
11 M | gaard as to whether he was a secretor or not a
12 secretor?
13 A That's correct.
14 Q And, again, that it was always, to your m nd, not
o149 15 cl ear whether he was a secretor, was not a
16 secretor, whether the test was valid or not valid,
17 so that was something that was -- that was up in
18 the air; is that correct?
19 A Well, yes.
o1:50 20 Q And as far as doing secretor tests and doing bl ood
21 typi ng, would you agree with this; that bl ood
22 typi ng and secretor tests are really just a matter
23 of trying to, | guess, not necessarily identify an
24 i ndi vidual, but more of a process of elimnation?
01:50 25 A Yes, yes, very much so.
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1 Q Because the blood grouping is a fairly |arge
2 group, and then you take the bl ood grouping and if
3 they are a secretor that narrows that down a
4 little bit more but, again, 80 percent of the
01:50 5 popul ation of, for exanple, an A-type blood group
6 woul d be a secretor, so you are down to a very
7 | arge percentage of the population still; aren't
8 you?
9 A That's the way | understand it, yes.
o1:50 10 Q Okay. And you had sone discussions along that
11 line with Staff Sergeant Paynter then?
12 A Umm, vyes. | -- | don't have any specific
13 recollections but |I do, | do know that | spoke to
14 him and the issue was -- was reviewed sinply
o1:51 15 because there seemed to be an indication of, first
16 of all, the uncertainty about whether he was a
17 secretor or not, or the depositor was a secretor;
18 and, secondly, the methods that were used, and
19 there were suggestions made that the medium on
o1:51 20 whi ch we got the saliva sanples may have been
21 contam nated. All these issues were obviously
22 di scussed.
23 Q And | guess Staff Sergeant Paynter, then, also had
24 some concerns, then, about those tests hinself?
o1:52 25 A Well | got that --
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Gibson
Vol 49 - Tuesday, June 7th, 2005

Page 9403
1 Q Did he express those concerns to you then?
2 A "' m not aware, I'mnot -- | don't recollect that,
3 but | certainly had that inpression.
4 Q Okay. And he'll obviously be giving evidence, and
01:52 5 | don't expect you to give his evidence, --
6 A Yeah.
7 Q -- but your recollection is that there was that
8 concern, over all, about the validity of such
9 testing?
ors52 10 A Yes, yes.
11 Q And do you recall discussions with others as to
12 how that came to be that that was going to be
13 evi dence at the trial of M. Ml gaard?
14 A umm, - -
o1:52 15 Q | s that a decision you nmade?
16 A No. No.
17 Q Ckay.
18 A | -- my approach would have been to take
19 possession, record the facts, because the
o1:52 20 physical, the physical aspects are, are the nost
21 i mpressi ve evidence that you can have. Even
22 t hough, as it's been identified, the bl ood
23 groupi ng doesn't necessarily point out the
24 identity of the, of the contributor or the
01:53 25 depositor, but at the same time it's a fact that
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1 can't be denied that it's, that it's an A
2 groupi ng, etcetera, etcetera.
3 Q And, again just for clarification, there was no
4 concern as to whether the -- again we're talking
01:53 5 about the sanple that was tested fromthe frozen
6 lumps that were found in the snow -- there was no
7 guestion that that was an A grouping; correct?
8 A No, that's right.
9 Q And there was no question that M. M| gaard was an
01:53 10 A grouping?
11 A From his bl ood, yes.
12 Q | guess the grey area, then, was whether secretor
13 or non-secretor, being -- whether M. Ml gaard was
14 a secretor or a non-secretor?
o153 15 A Yes.
16 Q Okay. Now you were asked by the RCMP -- or
17 sorry -- you asked the RCMP |ab to do a number of
18 tests and exam nations on various exhibits? The
19 -- it doesn't necessary, it's not necessary to put
o1:54 20 t he document up, but the document reference is
21 09276. You would have asked the RCMP to exam ne
22 the coat, the panties, the uniform and other itens
23 to see if there was any human sem nal fluid found
24 on those itens?
o154 25 A Yes.
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1 Q Do you recall sending that off?
2 A Yes.
3 Q And you are aware, in 1969, the RCMP | ab found
4 semnal fluid in the vial that you forwarded?
o154 5 That was --
6 A Yes.
7 Q -- the one that contained the frozen lunp fromthe
8 snow?
9 A Yes.
o1:54 10 Q And they found that semnal fluid on the panties;
11 correct?
12 A Yes.
13 Q But they did not find any sem nal fluid stains on
14 the coat or the uniform?
o154 15 A Yes.
16 Q And again, Officer Paynter will be giving some
17 testinony in regards to that, but were you aware
18 of what tests were run? Did you have any
19 di scussion with himas to what tests he woul d have
o1:54 20 run on those itens?
21 A No, not specifically.
22 Q Okay.
23 A l'm you know, I'm-- |'m not well-acquai nted nor
24 qualified to be involved in that --
01:55 25 Q Yeah.
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1 A -- and the dependence is totally on the technician

2 at the I ab.

3 Q And you, yourself, you mentioned earlier in your

4 testinony that you did a visual inspection of some
01:55 5 of the exhibits, including the coat and the

6 uni form and that you, yourself, didn't see any

7 sem nal staining; that's correct?

8 A That's right.

9 Q And | take it you have had some experience at that
o1:55 10 point in time, or had some experience at that

11 point in time, in trying to identify stains on

12 gar ment s?

13 A Well it, when we're tal king about 'stains' it

14 woul d be stains that would be visible to the
o155 15 eye, --

16 Q Yes?

17 A -- and that's the type of stain was not visible on

18 t he garment.

19 Q And had you ever tried to | ook for any sem nal
01:55 20 staining on a garment that had been exposed to

21 moi sture or snow, in this exanple, in this case,

22 have you ever -- has that --

23 A | never.

24 Q Have you had any experience on that, sir?
o156 25 A No .
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1 Q And did you use a black light or a UV Iight when

2 you exam ned the clothing items, do you recall, at

3 that time?

4 A | don't have any recollection of attenpting to use
o156 5 any aid in finding stains on the garnments.

6 Q And had you used a black |ight prior to that tine

7 or at, after that time, or a UV light to try and

8 identify stains; is that something --

9 A | know, | know that there was a black |ight
o156 10 avail able in the section, | think the general

11 approach would be that it would be best left to

12 t he experts.

13 Q Okay. And, again, there was no sem nal staining

14 found by Staff Sergeant Paynter on the uniform and
o1:57 15 coat; are you aware that other people |ater on,

16 into the "80s and '90s, tried to exam ne those

17 items and also did not find any staining?

18 A | wasn't really aware of that.

19 Q Okay. Well, again, there may be evidence on that
01:57 20 but | just wondered whether you, yourself, had any

21 acquai ntance or famliarity with that?

22 A No.

23 Q Ckay. Now t here's been a |l ot of questioning

24 al ready about identifying stains on garments and
01:57 25 ' m sure that we'll have much nore of that
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evi dence. It brings us back to the discarding
t he vaginal aspirate that was, | guess, thrown
away on January 31st of 1969. And M. Hodson
asked you a nunber of questions about that, an
again, I'"'mtrying to paraphrase your evidence,
correct me if |I'm wrong. Your recollection is
t hat you had a discussion with Dr. Enmson and,
after that, that was discarded by yourself?
No, no, we never received it in the first

i nstance, --

Okay.

-- but if we'd have asked for it |I'm sure it would

have been provided.
Okay.
General ly what happens is that the pathol ogi st

does all the exam nation and provides the

speci mens, and we would ask for certain specinmens,

and the one issue that came to |ight was that
Emson exam ned a sanple of that aspirate and

i ndicated that there was i mmpbile spermatozoa
the coll ection. And basically | have no
recollection, |I -- | assumed that there was --
no value in pursuing that any further, we were
satisfied with Dr. Emson's interpretation that

there was spermwithin the, within the thing,
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1 beyond that | have no recollection of whether we
2 literally discussed it or we had any questions
3 about it.
4 Q | ' m wondering, and again M. Hodson has been
01:59 5 through this with you and 1"l try not to bel abour
6 t he point, on January 31lst that sanmple is not
7 retained and on February 4th you go out to the
8 site to basically try and find what's been thrown
9 away a few days before. "' m wondering if you can
o1:59 10 recall what occurred during that four days that
11 made you think that you needed to go back out to
12 the site and try and find the frozen lunps in the
13 snow rather than having retained, sort of, the
14 better exhibit --
o1:59 15 A Yeah.
16 Q -- on January 31st?
17 A Well basically the return to the scene was
18 basically to re-examne it for the very purposes
19 of whether there was something m ssed, and it was
02:00 20 on that occasion that, that these frozen | unps
21 were found, and they were taken possession of, and
22 then eventually sent to the lab for analysis. But
23 t hat wasn't the prime purpose of going back to the
24 scene and |, | know that | returned to that scene
02:00 25 many times after February the 4th and after, after
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1 January the 31st.
2 Q So it was just something that you saw, then, in
3 the snow after -- as you were sifting through it
4 and thought 'well, perhaps this has evidentiary
02:00 5 value', and it crossed your m nd on February 4th
6 but didn't cross your m nd on January 31st?
7 A No. And I, | obviously didn't see it on January
8 31lst. | mean | was, | was digging through the
9 snow, | found a broken blade of a knife, but I
02:01 10 have no recollection of, of other items of
11 interest at that particular time.
12 Q No. And | guess what | -- | didn't phrase that
13 very well -- what | am getting at is on February
14 4th you find these lunmps in the snow and | would
02:01 15 assume you had a suspicion then, and correct me if
16 " m wrong, that those m ght be an ejacul ate
17 di scharge --
18 A Yes.
19 Q -- and so you decided to retain that, yet on
02:01 20 January 31st the aspirate fromthe vagi na was not
21 saved?
22 A That's right.
23 Q And |I'm just wondering about the mental processes
24 on January 31st versus February 4th and what
02:01 25 happened in that four days that you would see the
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1 evidentiary value of retaining those frozen | unps
2 as opposed to not retaining the vagi nal aspirate?
3 And maybe you can't tell us any nore than you have
4 but --
0202 5 A Yes.
6 Q -- |1 would like to hear it if you can?
7 A Well | think the absence, or the long time frame
8 has created a situation where | don't have any
9 specific recollection of what conversation took
02:02 10 pl ace in the pathology lab, and I'm sorry that |
11 can't help in that regard.
12 Q And | think you agreed, in your exam nation with
13 M. Hodson, that that's something, the aspirate is
14 somet hing that should have been saved?
02:02 15 A Well in hindsight, obviously, yes.
16 Q And that's something that, again correct nme if |I'm
17 wrong, that in subsequent sexual assault cases you
18 woul d instruct the pathologist to retain the
19 aspirate?
02:02 20 A Well it, it also depends on the nature of what the
21 conpl aint is. | mean, you know, we -- | recall in
22 some cases where it was a rape case all we were,
23 all we asked for is a slide, and the slide was
24 sufficient to establish whatever, whatever it was
02:03 25 t hat was necessary in regards to it. And | think
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1 in those days there was a total absence of

2 identification on the basis of DNA, which didn't

3 exist at that time, so that part of it obviously

4 was not -- not even questioned. There's just no
02:03 5 - -

6 Q And | notice, and I -- that in some of the other

7 docunents -- and forgive me, | can't point you to

8 this -- but the other sexual assaults that

9 occurred earlier, | believe it may have been the
02:03 10 (V1) - sexual assault, that a slide was taken?

11 A Yes.

12 Q And, again, | don't believe a slide was taken in

13 the MIler case; is that fair to say?

14 A That's right. And | had explained that on the
02:04 15 basis that Dr. Emson was able to identify that

16 there was sperm there, and we would be satisfied

17 with his expertise, --

18 Q Okay.

19 A -- so we, we wouldn't really have to duplicate
02:04 20 t hat aspect of it by getting a slide and having

21 the lab confirm what he already had identified.

22 Q And | suppose the obvious reconmendation -- and

23 M. Hodson asked you this, to conme up with

24 recommendations or in a -- he asked you questions
02:04 25 with respect to what could have been done
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1 differently, and | think you would agree that if

2 t hat aspirate had been saved there wouldn't be any

3 gquestion about trying to |locate stains and doing a

4 subsequent DNA test? And of course hindsight is
0204 5 20/ 20, --

6 A Yes.

7 Q -- but that would be something that obviously

8 could have been changed, or if it would have been

9 changed it m ght have altered the outcome of this
02:05 10 matter earlier?

11 A Possi bly.

12 Q Okay. But obviously, as you nentioned, back in

13 '69 there was no prospect of DNA testing then?

14 A That's correct.
02:05 15 Q And again, correct me if I'"m wong, but once you

16 identify that it's human semen, once you identify

17 t he bl ood type, and once you identify -- try to

18 identify the secretor status, are you aware of any

19 other tests, at that time, that could have been
02:05 20 done?

21 A No.

22 Q So, again, ny understanding through your

23 evi dence -- and of course there will be other

24 evidence on this point -- is that all of the tests
02:05 25 t hat coul d have been done with respect to the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9414

1 sanmpl e that was obtained, the frozen lunmp sanmple

2 t hat was obtained, all of those tests were done;

3 the bl ood type was identified, and the test was

4 done on secretor status, and, also, there was an
02:06 5 identification with respect to it being human

6 semen?

7 A Yes.

8 Q Thank you very much.

9 BY MR. LOCKYER:
02:06 10 Q M. Penkala, if | could just start with a very

11 sinple issue. You said two or three times during

12 your questioning by Conmm ssion Counsel that you

13 didn't have an opportunity to do a second, that

14 you didn't have a chance to obtain a second saliva
02:07 15 sample from M. M| gaard, because he got charged

16 by the time you realized you needed one; is that

17 right?

18 A |*'m not sure that | said it in those precise

19 words, but | was not in a position to obtain any
02:07 20 further sanples regarding the secretor and saliva

21 tests.

22 Q ' m just wondering why you wouldn't ask his

23 counsel if his client would give another sanple --

24 A well - -

25 Q -- which --
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-- | think it's important to recognize that ny

i nvol vement was not as a |lead investigator, and

many of these things that | have been questi oned
on and provided information on is kind of, it's
really hearsay evidence, things that | learnt from

ot her people and the |ikes of that. But the

i nvestigators woul d have been the people that
woul d have attended to that and | ooked after that
if, if that was of significance.

Well did you ask themto get a second sanple?

No, | didn't.

No? And presumably you could have and then they
could have asked M. Tallis if M. Ml gaard would
provide a second sanple; right?

| could have, yes, | suppose.

Uh- huh?

And they woul dn't have necessarily had to listen
to ne.

Al right. | want to spend the next while on the

assertion that you made implicitly throughout your

questioning by Comm ssion Counsel, and in fact

explicitly as well, that there was no attenpt made

to conceal the existence of the various sexual
of fences that M. Fisher commtted. All right?

want to go through that assertion --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9416
1 A Yes.
2 Q -- and test it as best | can. Now if we go back
3 to the early days in 1969, in the days follow ng,
4 t he days, weeks, and indeed nonths foll ow ng Gail
02:09 5 MIller's murder, it would seem-- and |I'm going to
6 t ake you through it sort of one by one -- that a
7 | ot of people, and certainly everyone close to
8 this investigation, made the connection between
9 t he sexual assaults that had happened in 1969 --
02:09 10 sorry -- in 1968, ny m stake, and the rape/ nurder
11 of Gail MIller; is that right?
12 A The simlarities, yes.
13 Q Yes. You made the connection yourself back in
14 19697
0209 15 A Yes.
16 Q In fact during questioning by Comm ssion Counsel
17 you said, and | think I wrote it down correctly,
18 |'"mtrying to quote you, quote:
19 "That was al ways a question that was
0210 20 t here"?
21 A Yes.
22 Q And you meant during the investigation; is that
23 right?
24 A Yes, yes.
0210 25 Q Al'l right. The RCMP certainly made the
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9417
1 connection, is that right, we can see that in the
2 document s?
3 A It appears that way, yes.
4 Q The Rasmussen docunent, for exanple, referred to
0210 5 it as there '"being a strong possibility that the
6 crimes were connected'; do you remenmber that?
7 A Yes.
8 Q Okay. The officer in charge of the Gail Ml er
9 investigation, Detective Mackie, made the
02:10 10 connection; is that right, sir?
11 A | think he did, but --
12 Q He did it in two reports, first of all 106142,
13 pl ease. This is going to be a report of Detective
14 Macki e's of February 1st, 1969, sir, on the Gail
02:10 15 MIller investigation that we're about to see. And
16 if you |l ook at the bottom you will see reference,
17 for example in this report of Detective Mackie's,
18 to the rape of (V2) (V2)- (V2)----- ; do you see
19 t hat ?
0211 20 A Yes.
21 Q And that she was brought in and interviewed and
22 shown photographs; do you see that?
23 A Yes.
24 Q And that was a part of the Gail MIller file that
02:11 25 t hat report was prepared under, if | can put it
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1 t hat way, do you follow nme? Do you follow?

2 A Obvi ously, yes.

3 Q Yes. All right. And as well, sir, just to take

4 anot her example, if we |ook at 106656, please, we
0211 5 have -- we're about to see an April 4th, '69 --

6 it's actually not dated but it |ooks like it's

7 April 4th, "69 if only because that's the -- it

8 was filed April 7th but the |ast event referred to

9 at the bottomis April 4th, and if you | ook at the
02:11 10 top there you will see reference, again, to

11 Ms. (V2)----- , all right, in the context of the

12 Gail M Il ler murder investigation?

13 A That's what Detective Sergeant Mackie's report

14 suggests, yes.
02:12 15 Q Yes. So he has made the links, the officer in

16 charge?

17 A Yes.

18 Q Yes. Al'l right. And then, | can't bring up a

19 docunment, but | remember, as you went through them
02:12 20 during exam nation by Comm ssion Counsel, that the

21 person who took the swabs that had been taken from

22 Ms. (V1)- and Ms. (V2)----- to the RCMP | ab was,

23 in fact, Detective Short; do you remenber that?

24 A umm - -
02:12 25 Q He's the one who actually took them physically?
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It may very well be, | -- | don't recall at the
moment, but --

Assum ng that's accurate then, clearly, he knew;
he had direct know edge of the |inks?

Well | would assume he did, yes.

Yes. And the five-page docunent, sir, that's

referred to in the, in the document collection as

being the ' smoking gun' -- you know the docunent
mean?
Unm oh, the sunmarized -- the identified points

and the summary?
Yeah, and the one, the 'what we're | ooking for',
so to speak, document?

Yes.

Al'l right. If we can call it 'the smoking gun' as

sort of the, that's what it's called in the |ist
of documents, sir, it's a nice abbreviation of

what it is, there was a direct reference made to

the rape of Ms. (V1)- in that document; remember?
Yes.
| ndeed it was seen, | don't know if it's

necessarily seen as the nmost important fact, but
suffice to say it's the first piece or it's the
first itemlisted on the document; correct?

Umm, you may be right, but yes, it was certainly
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involved in that.

Q If we can go to 001499 you will see it's right at
the top on page 1 of the documents, sir,
Ms. (V1)-'s rape. And presumably -- you see that?
Yes, | do, yes.

Q And presumably, sir, Ms. (V1)-'s rape would be
t here because hers was the one which was
identified to an assailant who had Group A,
remember, as opposed to Ms. (V2)----- 's rape where
t here had been no result?
Um, |'m not certain about that.

Q If you look at the third entry there sir, page
337, you will see there's direct reference to it.
| guess that doesn't mean that's why it's in there
and (V2)----- isn"t, but it's perhaps a signal as
to why Ms. (V1)-'s case is in there but Ms.
(V2)----- s isn't?

A Oh yes, yes, yes

Q You see that?

A Yes.

Q Okay. And you told us sir, during your

gquestioning by Comm ssion Counsel, that the
connection between those previous sexual assaults
in 1968 was di scussed and made during the course

of the May 16th meeting; is that right?
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1 A Yes, and | don't recall specifically, but | would
2 be, | would be very surprised if that wasn't
3 di scussed.
4 Q Uh- huh. And goi ng back to, a moment to the
0215 5 smoki ng gun docunment, sir, that was and indeed
6 became a part of the case preparation brief for
7 the Gail MIler prosecution; is that right?
8 A | don't know that.
9 Q Okay. Well | think we have numbers on it which
02:15 10 i ndicate that that's the case.
11 A | don't know that. The nunmbers are --
12 Q Could Comm ssion Counsel correct me if |I'm wrong
13 but | think the numbers on the pages --
14 A The page nunbers --
02:15 15 Q -- suggest that?
16 MR. HODSON: Yes. Again, we will hear from
17 the case preparation officer who prepared a
18 different document. This is not a docunent that,
19 to our know edge, was part of the case
02:15 20 preparation. It's the same type of document as a
21 case preparation would prepare but | don't
22 believe we will be hearing evidence that this
23 became part of the court brief. Something |ike
24 it. And if you look at this and the court brief,
02:15 25 they are simlar in that they have -- the court
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1 brief refers to witness nanmes and references to

2 page nunbers and pages, but | don't believe this

3 became part of the court brief to the prosecutor.

4 MR. LOCKYER: All right. Certainly it
0216 5 woul d seem -- and, again, correct me if |I'm

6 wrong -- that the (V1)- case, at a mnimum was a

7 part of the case preparation brief, if only

8 because of the page references that appear on the

9 docunment? So we've got pages 352, 349, 337 for
02:16 10 exampl e.

11 MR. HODSON: We can call up the court brief

12 t hat was prepared for the prosecutor if you want

13 to |l ook at that docunent.

14 MR. LOCKYER: Could we? | guess page 352,
02:16 15 just to take an exanple.

16 MR. HODSON: 025629, 025629, please. This

17 is the court brief preparation, and so you will

18 see references to statements and page nunbers,

19 and certainly the page numbers in the document
02:17 20 that M. Lockyer referred to coincide with the

21 page nunbers that were used in this report. The

22 evidence from Elmer U rich will be that the

23 police file was nunbered consecutively, the

24 investigation reports and the statements were --
02:17 25 and | believe the evidence will be in md-My of

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9423
1 '69, when a five-page summary was prepared, that
2 t hose four pages would be prepared at a time when
3 the file, as existed at that point, had page
4 nunbers on it, so the page nunbers are the sane.
0217 5 | think, if you look at this court brief, | do
6 not believe there is a reference to (V1)--- (V1)-
7 in this docunment. s that --
8 MR. LOCKYER: No, | don't understand,
9 sorry. Can | just talk quietly with Comm ssion
02:18 10 Counsel for a mnute, M. Comm ssioner, please?
11 COMM SSI ONER Mac CALLUM Uh- huh.
12 (Di scussion off the record)
13 MR. LOCKYER: | think we were a little bit
14 at crossed purposes, M. Comm ssioner, and --
02:17 15 MR. HODSON: | f you want to call up the, if
16 you want to know whether -- the question
17 M. Lockyer has is whether an investigation
18 report would be in the Court brief that went to
19 t he prosecutor and again we haven't heard
02:17 20 evidence on that yet and we will and there may be
21 some issue as to both what was sent and what was
22 received, but there is a Court brief document
23 which is up on the screen that refers to page
24 nunbers and it may be that by | ooking at the
02:17 25 investigation report, you can tell fromthat
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9424

1 document that it should have been on the Court

2 brief, but | stress we will hear evidence from

3 M. Caldwell, M. Ulrich and others about what

4 was sent and what was received. W've tried to
0217 5 reconstruct this Court brief by the page nunbers

6 to the docunents, so, M. Lockyer, if you want to

7 call up those investigation reports that you

8 referred to, you should be able to tell by

9 | ooking at the tag on that.
02:18 10 MR. LOCKYER: All right. | haven't quite

11 got the hang of this yet. 106142 is one of the

12 ones | referred to.

13 MR. HODSON: So based on our review, there

14 is not a police report that has a page nunber in
02:18 15 the right-hand side that indicates it was part of

16 t he Court brief. However, we've heard evidence

17 from M. Penkala, we will hear other evidence

18 that all the police reports were sent and we may

19 hear different evidence from M. Caldwell, so
02:18 20 again, | can't state with certainty, based on

21 what we've reviewed, as to whether or not this

22 was sent or not, and received.

23 BY MR. LOCKYER:

24 Q | understand. Now, the three crimes, sir, that
02:18 25 had taken place, just to rem nd you, in a five
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1 week period in 1968 had taken place on October
2 21st of 1968, that's the (V1)--- (V1)- rape;
3 right? 1'mjust informng, |I'mnot -- there's
4 not hing up here to tell you.
0219 5 A Well, | wasn't specifically involved in those
6 i nvestigations.
7 Q No, | wunderstand.
8 A They came to ny attention as a result of exam ning
9 the M|l er murder and then these things came to ny
02:19 10 attention and | learned the information from
11 reports and fromfiles in that fashion, so | think
12 it's inmportant that it be known | was not
13 physically involved in the exam nation of those
14 i nvestigations, of those rapes that you are
02:19 15 identifying.
16 Q Until after the Gail MIler murder?
17 A Until after the Gail MIler murder, yes.
18 Q Right. And then there was the November 13th, ' 68
19 rape of (V2)- (V2)----- s and then the Novenber
02:19 20 29th, '68 attack on (V3)-- (V3)------ , and you are
21 aware of those three cases; right?
22 A ' m aware of them now, yes.
23 Q And i ndeed you were aware of them back in, after
24 January 31st, ' 69 for sure?
02:20 25 A Yes, they came to ny attention, yes.
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1 Q Ri ght. You may well have been aware of them
2 before that. Wuld you not |ikely have been aware
3 of a serial rapist apparently existing in the City
4 of Saskatoon?
0220 5 A Obvi ously in a general sense | would have probably
6 known, but --
7 Q And we've seen there were newspaper stories on it
8 at the time locally as well?
9 A | would expect that they were there, yes.
0220 10 Q Yes. And one of the things, sir, that you became
11 aware of, at least if not earlier, but certainly
12 after Gail MIller's nurder, was a nunber of
13 simlarities between those crimes and that of Gail
14 MIller; am | right?
0220 15 A Yes.
16 Q And | want to take you through them very quickly.
17 First of all, those three crimes were all attacks
18 on women by strangers and you surm sed, and indeed
19 the police investigation surm sed that Gail Ml er
0221 20 was |likely the victimof an attack by a stranger;
21 is that right?
22 A Yes.
23 Q Al'l the victins back in 1968, as well as Gai
24 MIller, were all young wonmen; correct?
0221 25 A Yes.
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1 Q So far as just the three events were concerned
2 back in 1968, the description of a suspect by the
3 three victims were simlar?
4 A My recollection is, yes, simlar.
0221 5 Q That they were sim/l ar. Obvi ously you didn't have
6 a description fromthe Gail MIler nurder. Two of
7 t hose previous events, two of those previous
8 attacks had taken place very close to where Gai
9 M1l er was raped and murdered; correct?
0221 10 A In the vicinity, yes.
11 Q It turned out that there was a possible |ink,
12 al t hough whet her you became aware of this or just
13 the investigators became aware of this, what m ght
14 be called a hard hat |ink?
0222 15 A Yes.
16 Q In that (V2)----- '"s described her assail ant as
17 wearing, |'m never quite sure which one is white
18 and which one is yellow, | think she said a white
19 hard hat, and then McCorriston interviewed Fisher
02:22 20 at a bus stop and discovered he was wearing a
21 white hard hat? Do you remenber that?
22 A | was aware that that had occurred, yes.
23 Q So you were aware then of a possible hard hat
24 i nk?
02:22 25 A Oh, yes.
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MR. FOX: M. Fisher wasn't wearing a white

hard hat .
MR. LOCKYER: |'ve got a white and a
yellow, | don't know which way around they are.
MR. FOX: It's kind of important. | think

it was a yellow hard hat that M. Fisher was
weari ng.

BY MR. LOCKYER:
And it was white that Ms. (V2)----- 's said her
assai l ant was wearing, okay. In two of the cases,
that is, the ' 68 cases, and indeed arguably in the
third, it would have happened but it got stopped,
the victinms were all forced to undress and you had
reason to think Gail MIller |ikew se?
That's my recollection of what took place at the
rapes, and of course that's what took place at --
Not just then the clothing waist down, but the
clothing waist up as well?
Well, | don't recall seeing the specifics of the
rapes other than what was provided to ne through
guestions | suppose. | don't recall seeing the
actual statements fromthe victims of the rapes,
al though they have, they were on the screen here
for me during ny testinmony here.

So -- but it's fair to say that if not, you
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1 certainly had a good idea of the simlarities and

2 one could assune that the actual investigators,

3 especially Mackie, would know the precise

4 simlarities; is that fair to say?
0224 5 A Yes.

6 Q Yes. Another obvious simlarity, sir, is that in

7 the rapes of Ms. (V1)- and Ms. (V2)----- 's, they

8 had been ordered to take their coats off and

9 i ndeed had been raped |lying on their coats. Do
02:24 10 you remember that?

11 A | have some recollection of that being made

12 avai |l abl e, that know edge being made avail abl e.

13 Q Whi ch seemed to have perhaps an extraordinary

14 parallel potentially to the Gail M Il er case
02:24 15 because of the nature of -- because of the fact

16 that there were cuts in her coat but not in her

17 cl ot hi ng underneat h. Do you remember that?

18 A Yes.

19 Q Suggesting that her coat had been taken off and
02:24 20 t hen somehow she managed to get it back on,

21 whet her with consent of her assailant or just by

22 virtue of her own strength; right?

23 A Yeah, of course.

24 Q That you m ght say was particularly, would you
02:25 25 think that's a particularly striking simlarity of
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1 the offences, the coat simlarity?
2 A | would say so, yes.
3 Q Yes. In both the cases where M. Fisher -- sorry,
4 where the assailant | should say, it's not M.
0225 5 Fi sher yet, where the assailant had not been
6 interrupted and the Gail MIler case, there had
7 been ejacul ation by the assailant; correct? You
8 knew t hat ?
9 A No, | don't think I did know that.
02:25 10 Q Well, you certainly found it out if only because
11 you made subm ssions on the (V1)-/(V2)----- 'S
12 cases of semen to the | ab. Remenber ?
13 A No, | don't recall that part. W made subm ssions
14 of slides.
02:25 15 Q But they came back -- sorry, you are right, they
16 may not have come back that way with (V2)----- 's,
17 they certainly did with (V1)-, they cane back as
18 semen?
19 A No, |I'm not aware of that.
02:26 20 Q Al'l right. Then at a mnimum they came back where
21 t he assailant would seem to have left behind a
22 group A substance that identified himas a
23 secretor. Remenber ?
24 A Well, again, we're tal king about the rapes and not
02:26 25 the MIler case -- we're tal king about the rape
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1 cases?
2 Q Ri ght, yes, correct.
3 A And - -
4 Q The two of them because the third didn't becone a
0226 5 rape.
6 A Yes, and | stated on several occasions | wasn't
7 all that famliar with all the intricacies of the
8 actual investigation because | wasn't involved in
9 the investigation.
02:26 10 Q But you got the results back from the | ab,
11 remember you made the subm ssions on Mss (V1)-'s
12 case and Ms. (V2)----- 's case?
13 A | made the subm ssions. | don't have any
14 recoll ections of dealing with semen with the
02:26 15 rapes.
16 Q Al'l right. But I've said at a mninmum in the
17 (V1) - case, you knew that you had come back with a
18 result from the assailant that showed that he was
19 an A secretor?
02:27 20 A There was a slide, in one of those cases there was
21 a slide that was forwarded to the lab and I'm not,
22 at this monent | can't think of just what the
23 answer was, but that's in the records there
24 somewher e.
02:27 25 Q Well, if you go back to the five-page snoking gun
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1 documents, we already read it, (V1)- clothing
2 revealed to crime | aboratory that her attacker was
3 an A group secretor?
4 A Yeah, that was possibly fromthe slide --
0227 5 Q Ri ght, right.
6 A -- that was submtted, and | actually authored the
7 letter to the | ab seeking that exam nati on.
8 Q | know you did.
9 A And that responsibility kind of fell on the
02:27 10 identification section and an investigator would
11 have brought that forward and said would you
12 provide the direction to the lab to have the
13 followi ng tests conduct ed.
14 Q In each case, sir, where the assailant in the
02:28 15 three cases, including Gail MIller, in which the
16 assail ant had conpl eted what he had set out to do
17 it would seem there was evidence to suggest that
18 souvenirs had been taken; is that right?
19 A Yes, yes, yes.
02:28 20 Q In the (V1)- case it was jeans, in the (V2)-----
21 case it was articles of clothing and in the Gai
22 M|l er case you had reason to believe that her
23 assail ant had wal ked off with her white silk head
24 scarf with her initials on it. Do you remember ?
02:28 25 A Yes.
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And as well, and | don't

report, he may have al so wal ked off with her

sanitary pad belt; is that right?

Yes, that was a theoretic
written specifically to i
t hat that may be somethin
and if they were out ther
keep that in m nd.

In the (V1)- case, sir, |
result in that case, you

perpetrator in her case,

MIler, was an A secretor

Well, |I'mnot sure at this stage. | think there

was a |l ab report that came back fromthe crime

| ab. | think the relianc
| ab report.
That's where |I'm getting

Okay.

And finally, sir, certainly, and particularly in
the (V1)- and (V2)----- cases, there was good

reason to believe that the, and | suppose it makes

good sense, but the assai

particular care to avoid

or seen shall | say, seen?

| recall that being part

Meyer CompuCourt Reporting
Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

say this, it's in your

al suggestion and it was
nform the investigators
g that would be of value
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had identified that the

as in the case of Gail
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e should be put on that

it from sir.

| ant seemed to take

his identity being known,

of that, yes.
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1 Q Which if you then transpose that into the Gai
2 MIler rape/murder, one could easily theorize that
3 per haps the nurder had resulted from her having
4 seen her assailant while being raped?
0230 5 A That's certainly a possibility.
6 Q Now, with all those simlarities, sir, would you
7 also be able to take into account in deciding
8 whet her or not the same man had comm tted these
9 of fences that attacks of this nature in Saskatoon,
02:30 10 would it be fair to say, are conparatively rare;
11 is that fair? That is, stranger rapes where wonmen
12 are accosted on the street, dragged into alleyways
13 and raped, pretty unusual in Saskatoon?
14 A Yes, | think that's a fair statement, yes.
0231 15 Q " m sorry, | didn't hear you.
16 A | think that's a fair statement, yes.
17 Q So when you consider that with the obvious, or the
18 superficial, if not -- a lot more than superficia
19 I i nks between the four cases, bearing in mnd that
02:31 20 in the (V3)------ case the assail ant was
21 interrupted before he managed to carry through
22 with his intentions, when you put that together
23 with the rarity of this kind of attack in the City
24 of Saskatoon, particularly back then perhaps in
02:31 25 1969, there really was very good reason indeed to
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1 think that the same person was doing these; you

2 agree?

3 A | explained that before in that sinmply because

4 there are simlarities does not necessarily mean
0231 5 it identifies the same person, and from

6 experience, |'ve seen a lot of simlarities with

7 very different perpetrators involved in the cases,

8 so | think if you put all your responsibilities on

9 the simlarity thing, | think that would be a
02:32 10 m st ake as wel | .

11 Q Al right. If you listen to the question, sir, |

12 suggested to you there was very good reason, not

13 an absolute conclusion, but a very good reason to

14 think that the same person may be commtting these
0232 15 crimes.

16 A Of course they were reasons, yes.

17 Q Good reasons?

18 A Well, reasons.

19 Q Woul d you agree? Do you have problenms with that?
02:32 20 A No, not really.

21 Q Okay. | mean, Rasmussen called it a strong

22 possibility which you m ght call a good reason,

23 for exanple?

24 A Ri ght .
02:32 25 Q Ri ght. All right. Because the -- so really what
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you had, and you could say to yourself, is either
we' ve got a serial rapist at work who has
commtted each and every one of these crines,
these four crimes, bearing in mnd we're now, say,
at February 1st, 1969, all right, or we've got
more than one person, anything up to four people
who are accosting and sexually attacking women as
they wal k the streets of Saskatoon?

Al'l possibilities, yes.

Tell me, sir, in the time that you were an officer
in the Saskatoon Police Force, if you set aside
this case, put this case to one side which we now
know of course was the work of a serial rapist,
Larry Fisher, set these cases aside, if you wll,
for a monent, are you aware, sir, or do you
remember any ot her cases in your police career in
Saskatoon of a serial rapist at work?

No, | can't say that | am personally aware of any.
That they are that rare?

Well, yes.

| mean, where | conme from a huge city conpared to
this one, and | don't say that as a favourable
comparison, | say it as a negative conparison, |
think I1"mnot -- | haven't got stats or anything,

but we probably get one serial rapist a year in
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the greater Toronto area and here it's perhaps
more |i ke one a decade or one every 20 years; is
that fair?

Ri ght .

Now, if you then chuck in, so I'll throw into the
m x the fact that another woman was sexually
assaulted within 20 mnutes of Gail Mller's
murder within a radius of some five blocks or so
of where she was murdered and bear in mnd the
time of day and the tenperature, that a very
strange time you m ght think for a rapist to be
out at work and even stranger tenperature for a
rapi st to be at work on the streets of Saskatoon,
t hat would be an indication again that you m ght
be dealing with a single individual. Do you
think, sir?

That's certainly a possibility, yes.

Now, you said yesterday, as | understood it, that
you weren't aware of the attack on (V4)----
(V4)--- back in 1969; is that right, sir?

That's the | atest one, is that the one that you
just mentioned?

That was the one that happened within about 20

m nutes of Gail MIller's nmurder.

Yes, and | really wasn't aware of that until way
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1 later on into nmy involvenment in this case.
2 Q And | must say | wonder how you couldn't be, sir.
3 For example, if we |ook at 106110, please, we have
4 the report of the attack on Ms. (V4)--- reported
0236 5 by Detective Bennett of the Saskatoon Police Force
6 on the Gail MIller file. Do you see that?
7 A Yes.
8 Q You see that?
9 A | see it, yes.
02:36 10 Q And that wasn't discussed on May 16th?
11 A | have no recollection of this case being
12 di scussed.
13 Q It wasn't discussed on May 16th?
14 A Not with ne.
02:36 15 Q That 20 m nutes after Gail MIler's murder another
16 woman was sexually assaulted within five or six
17 bl ocks?
18 A At that neeting on --
19 Q May 16t h.
02:36 20 A Yeah. It may very well have been, but |
21 don't have recollection. | didn't see this report
22 bef ore.
23 Q Al'l right. So you are saying now that you may
24 have known about the (V4)---- (V4)--- attack, but
02:37 25 if you did know about it, you' ve forgotten about
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it since?
Wel |, yeah.

| didn't understand that.

It was the nmeeting of, that particular meeting

was, | refer to it as a brainstorm ng meeting and

many things were discussed, and yes, we have

summary of issues that were supposedly brought up

at that, but | didn't take any notes at that

meeting, so | have to assune that they were all

di scussed, including this, but I have not seen

this occurrence report before.

So it may well be then, in fact you are suggesting

that it seens likely that if not before, certainly
by May 16th you became aware of the (V4)----
(v4)--- attack?

Only in a very general sense, yes.

Because certainly, | mean, for exanple, the RCMP
knew about it and they were at that neeting; were
t hey not?

Yes.

If we | ook at 250598, a report of -- | forget his
title, Rasmussen, | can't remember what he was.
PC.

Cor poral Rasmussen, thank you. Look at his report

of May 7th, '69 and | ook at page 250603, sir,
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1 that report, which is a section of the report
2 referable to March 10th, 1969, so we're now nore
3 than two mont hs before your neeting of May 16th.
4 You follow me?
0238 5 A Yeah.
6 Q Are you with me?
7 A And | woul dn't have had access to this particular
8 report.
9 Q You'll see at the top, item 15:
02:38 10 "I't is mentioned that at approxi mately
11 8:25 PM on the date of this incident, a
12 conpl ai nt was received fromthe
13 Saskatoon City Police fromone (V4)----
14 (va)--- ..."
02:38 15 Etcetera, etcetera. You see that?
16 A Yes.
17 Q So not only then can we say that the Saskatoon
18 Police Service knew about (V4)---- (V4)---'s
19 attack, the attack on her in other words on, as of
02:39 20 January 31st, 1969 because that's when she
21 reported it, but also that the RCMP knew about it
22 as well?
23 A Yes.
24 Q So given on May 16th you've got both services well
0239 25 represented at this brainstormng neeting, it
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1 seens nore than likely that (Vv4)---- (V4)--- got

2 di scussed during the course of the meeting; is

3 that fair, sir?

4 A That could very well be, yeah.
0239 5 Q It's hard to see how a sexual assault 20 m nutes

6 after the rape/murder of Gail MIller within five

7 bl ocks, bearing in mnd the time of day and the

8 t enperature, how that couldn't have been seen as

9 potentially relevant to your discussions on May
02:39 10 16t h. Woul dn"t you agree?

11 A | would think that that would be an inportant

12 i ssue, yes.

13 Q Even nmore relevant, you m ght think, than the

14 apparent potential for the same person having
02:40 15 perpetrated the 1968 sexual attacks as well would

16 you not think?

17 A Yes.

18 Q (V4)--- just stands out, doesn't it, as being

19 likely the one and the same perpetrator?
02:40 20 A As | said before, | don't have any personal

21 recollection of this --

22 Q | appreciate that.

23 A -- this situation, and |I think it has to be

24 wei ghed into this particular thing. Wile |I was
02:40 25 obviously present when some of these discussions
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1 were taking place, | was not in a position that I
2 was in control of the investigation and | think
3 t hat makes a difference. If you are in control of
4 an investigation, your attention to these issues
0240 5 woul d be far nore enphasi zed and far nore
6 specific.
7 Q But as you |l ook at it now, sir --
8 A Yes.
9 Q -- forget what you did and didn't know and what
02:40 10 you knew fully and didn't know fully --
11 A Well, my purpose was just to identify my position
12 and ny role that | played there.
13 Q You told us it repeatedly and |I don't think you
14 need to keep repeating it, but going back to
0241 15 | ooking at it now, sir, the (V4)---- (V4)--- event
16 stands out as being a situation where it's pretty
17 hard to believe that the perpetrator of the Gail
18 MIller murder wasn't also the perpetrator of the
19 (V4)---- (V4)--- assault; wouldn't you agree?
02:41 20 A | woul d agree, yes.
21 Q Now, you have -- having said, you don't have to
22 keep saying, talking about your limted role,
23 there is one coment | would just |ike to make or
24 pass by you on your limted role, sir, because
0241 25 despite your disclaimer as to your know edge of
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1 the case, | have to come back to you with your

2 testinony yesterday that you and Short were the

3 ones who convinced | nspector Wod, or

4 Superi ntendent Wod that David M| gaard was the
0242 5 good suspect, so you nust have known somet hi ng

6 about the case if you were going to take on that

7 role with Short; right?

8 A Ri ght .

9 Q So clearly you had sonme pretty good know edge of
02:42 10 the case that you could say that from what you

11 knew, this chap, David M| gaard, is our best

12 suspect? That's what you convinced Whod who was

13 saying | don't think he is; right?

14 A Well, up until that point we had absolutely
02:42 15 not hi ng, we didn't have any suspects, and as |

16 expl ai ned yesterday, the whole purpose was that we

17 had to have another | ook at M I gaard and conpany.

18 Q Uh- huh. It's a little more than that, because |

19 don't think you suggested that Superintendent Wbod
02:42 20 was saying let's ignore David Ml gaard, it's nore

21 you told us how you and Short convinced

22 Superi ntendent Wod that M| gaard was the suspect,

23 t he best one you had.

24 A Well, | think we proposed -- we proposed the
02:43 25 el ements and the facts that we were aware of which
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1 certainly didn't exclude David M I gaard.
2 Q Which, as it turned out, was a pretty significant
3 role that you played as we now | ook back 36 years
4 and see what happened as a result of that decision
0243 5 that M | gaard was the chap to |look at; right?
6 A Of course, but you have to renmenber that all those
7 t hi ngs were subjected to the verification by a
8 Crown prosecutor, |ater subjected to a Court that
9 convicted and appeal s deni ed.
02:43 10 Q Sorry, you are being very defensive, M. Penkal a.
11 A Of course |I'm defensive.
12 Q Al'l right.
13 A You are suggesting that we somehow had the option
14 to pursue this thing in a different light. W had
0243 15 absolutely nothing else. This was what was
16 staring at us and was glaring at us and | agreed
17 with you that those rapes, there were
18 simlarities, | agreed with you on that, but we
19 didn't have anybody to connect with the rapes and
02:44 20 obvi ously David M| gaard wasn't responsible for
21 t he rapes.
22 Q Comm ssi on Counsel described May 16th, | think, as
23 being a fork in the road; do you remenber, sir?
24 A | remenber that being said, yes.
02:46 25 Q Yes. | m ght suggest to you, equally, it could be
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1 called a turning point in the case; would you
2 agree?
3 A It could be viewed that way, yes.
4 Q And, as it turned out, dictated events for right
0246 5 up to the present day, as it turned out; correct?
6 A Yes.
7 Q And as you have said, sir, this turning point of
8 May 16th took place 3 1/2 nonths after the murder
9 of Gail MIller; correct?
02:46 10 A Yes, approxi mately, yes.
11 Q Al most precisely, actually May 16th, --
12 A Yes.
13 Q -- it's actually 3 1/2 nonths.
14 A Yes.
02:47 15 Q When, until that point, the police seemed to be
16 getting nowhere in ternms of identifying the
17 cul prit; correct?
18 A That's right.
19 Q Except, as | think Comm ssion Counsel pointed out
02:47 20 to you, identifying the culprit as, to use
21 Rasmussen's words, as there being a strong
22 possibility that the culprit was also the culprit
23 in the 1968 sexual assaults; correct?
24 A At that point --
02:47 25 Q Yes?
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1 A -- that was a possibility, yes.
2 Q And this, sir, was in a very heinous crime, if |
3 can put it that way; you don't get worse than
4 rape/ mur ders?
0247 5 A That's correct.
6 Q Perhaps if you can, if you want to conpare,
7 rape/ murders of children m ght arguably be said to
8 be even worse than rape/ nurders of wonmen, but
9 rape/ murders of women are just as bad as it gets;
10 fair?
11 A | would to have agree with you, yes.
12 Q And consequently not only was it a case that you,
13 and no doubt the other menmbers of the Saskatoon
14 Police Force, desperately wanted to solve; is that
02148 15 correct?
16 A It's always a challenge for police officers.
17 Q More than that. You, personally, you no doubt had
18 personal wi shes to solve this?
19 A wWell | --
02:48 20 Q More than just professional wi shes, but personal
21 wi shes to catch the man who did this?
22 A Of course.
23 Q Of course. Just a case of a human being, really,
24 isn't it?
02:48 25 A Well, yes, of course.
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And at the same time, in the same context, sir, it

was a very high-profile case in the City of

Saskatoon; is that right?

Yes.
And if you |l ook, sir -- and perhaps you'll just
take my word for this -- at the kinds of cases

which are likely or which so often result in
wrongful convictions, this, as it turns out, was
the classic kind of situation you were in on May
the 16th; a high-profile, disgusting crime where
the police just didn't seemto be solving the

crime. Does that surprise you, sir, that that is

the kind of crime that you often find results in
wr ongful conviction?
Well | wouldn't know about the facts that you are

relating but, of course, that is always a
possibility.

You can see how it can happen in the kinds of

circumstances that you were in -- and | really
don't mean this as criticism all right, | want
you to understand that -- you can see how that

kind of, the kind of thing, experience that you
were facing as a group of police officers on May
the 16th of 1969 can lead to a terrible turn whic

turns out to be the wrong turn; do you see that,
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1 sir?

2 A Yes.

3 Q One of the things I'm going to take you through

4 | ater, but | don't want to interrupt the Fisher
0250 5 crimes which is really what | am tal king about

6 now, one of the things | want to do later in the

7 cross-exam nation, sir, is show you that exactly

8 the same thing happened in the prosecution of Guy

9 Paul Morin which led to some recommendati ons from
02:;50 10 t he Conmm ssioner that | am going to ask you about

11 in that particular I nquiry. You are obviously

12 aware of that case, am | right, sir?

13 A Yeah, in a very general sense.

14 Q Now at that neeting, sir, you told us yesterday
02:;50 15 that there was a group consensus devel oped -- |

16 think the 'group consensus' were your words --

17 that the witnesses W Il son and John were |ying; do

18 you remenber saying that, sir?

19 A Somet hi ng al ong those |ines, yes.
02:50 20 Q You said in your exam nation-in-chief that

21 obviously -- or in the Comm ssion Counsel"'s

22 exam nation -- 'obviously, in their first

23 interviews, the two witnesses', meaning Nichol

24 John and Ron Wl son, 'hadn't said a | ot about what
02:;51 25 t hey had done in Saskatoon'; do you remenber
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1 saying that yesterday?
2 A Yes.
3 Q Of course, in saying that, you were presupposing
4 that they hadn't told the truth in their original
0251 5 statements, correct, because in their original
6 statements they had descri bed exactly what they
7 did fromthe noment they arrived in Saskatoon to
8 the moment they |eft Saskatoon; right?
9 A Of course.
02:;51 10 Q Yes, all right. So that was another way of saying
11 that 'we, as a group of officers, on May 16th cane
12 to the conclusion that John and W I son were |ying
13 and, in fact, they were either inplicated in or
14 knew that their conpanion, David Ml gaard, had
02:;51 15 commtted the nurder/rape of Gail M Iller';
16 correct?
17 A | don't -- well I think, | think there is a, there
18 is a point here that needs to be brought out.
19 Whil e we were advocating the return of these
02:;51 20 wi t nesses and the return to these w tnesses, we
21 wer e not suggesting that they were responsible
22 for, for the nmurder. | think that all had to be
23 proven and, at that stage, it wasn't -- these were
24 t heories and some fact that we knew, but, but
0252 25 t hese are unproven facts, so we were not
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1 approaching this on the basis that this is a done
2 deal .
3 Q No, but you said the group consensus was that they
4 were |ying, and presumably the group consensus was
0252 5 | ogically, having decided that they were |ying,
6 that they could only be lying for one reason;
7 because, in one way or another, they were
8 implicated in the hom cide?
9 A But that's a pretty general, that's a pretty
02:;52 10 general response to people that m ght be invol ved
11 in a crinme.
12 Q OCkay, | don't -- |I'm not sure what you mean? You
13 said --
14 A You don't have crimnals jumping up and telling
02:;53 15 you that they are responsible.
16 Q No, but if your group has decided to a person --
17 to a man, actually, | think you were all nmen -- if
18 your group has decided by way of consensus that
19 Ni chol John and Ronald W Il son were lying in their
02:;53 20 statements to the police, it doesn't seemto be a
21 giant step fromthere from saying that the group
22 consensus |i kewi se was that the reason they were
23 Il ying was because they were obviously, in sone
24 way, involved in the homcide?
02:;53 25 A Well that inference was obviously there.
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It's the only reason to --

But what | am suggesting is that that's al
subject to some further tests.

Oh, yeah, indeed. You wrote out what you were
going to do and -- and | don't, | mean 'you'

generically -- you wrote out what you were going

to do from there and
your theory as to what the lies were; correct?
Yes.

On that document? So --

And we al so, we also solicited the assistance of
pol ygraphi st - -

Ri ght ?

-- so that we could confirmthe statements of

t hese peopl e.

And was it during this meeting that you convinced
Superi ntendent Wod that M| gaard was the man?
No, it wasn't that --

Before this or after?

No, | think there was a meeting before that.
Before that?

But - -

So Wood is already onside by the time of the
meeting on May 16th?

Well, | don't know whether he was onsi de, but
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1 there is a -- when M. Short and nyself went to
2 see Superintendent Wod, it was a brainstormng --
3 Q Ri ght ?
4 A -- type of situation. W recognized that
0254 5 Superi ntendent Wod wasn't convinced and we went
6 back to see him and pointed out some of the
7 issues, is it a coincidence and so on and so
8 forth, and | think at that point he decided that,
9 yes, we better, we better follow this up and --
02:55 10 Q You know, | forget, was Detective Karst at the My
11 16th meeting? | sinply can't remenber.
12 A | don't believe he was.
13 Q He wasn't? All right.
14 A But I, | don't know, it's recorded by M. Riddell.
02:;55 15 Q No, he wasn't? Okay. Because one of the
16 docunents that | would think at |east some of you
17 if not all of you were privy to, sir, was an
18 opi nion of Detective Karst in which he suggested
19 t hat he thought Nichol John had told himthe
02:55 20 truth; do you remenmber that?
21 A Not specifically, no.
22 Q If we | ook at, sir, 106661, please, 106661, and
23 then go to 106662. |s that 626 or 6617
24 MR. HODSON: It's a different version.
02:56 25 MR. LOCKYER: Oh, I"msorry, all right.
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1 have done that again, have I.
2 BY MR. LOCKYER:
3 Q If you look, sir, just at this little bit here,
4 sir, if that can be enlarged, you'll see it says
0256 5 t hat :
6 "“Al t hough ...",
7 this is Karst writing on April 18th, 1969, sir,
8 so we're a nonth before your meeting, a couple of
9 days less than a month before your neeting, and
02:56 10 no one has spoken to Nichol John between this
11 date of April 18th when Karst wrote what he wrote
12 and May 16th. And what he wrote is that:
13 "Al t hough there are many unanswer ed
14 guestions with regards to M| gaard's
0256 15 activities on that particul ar morning,
16 if one is to believe the girl, Nichol
17 John, and it appears that she is very
18 convincing with her story, then there is
19 no way in which M| gaard could be
02:56 20 connected with this crime."
21 A I --
22 Q You woul d have to, if you had had that opinion
23 before you May 16th --
24 A | think the key there --
0257 25 Q -- you would discount -- |I'msorry?
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| think the key in that paragraph is
guestions'.
Okay. |f you read the rest of the report, s

t hink you would find an absence of unanswere

unanswer ed

ir, |

d

questions being listed by Detective Karst, but he

doesn't tell us what those are.

Well it carries into 'very convincing' but -
Suffice to say, sir, if you had that before
a group on May 16th you would seem to have
rejected the opinion of Karst that he found
very convincing and that there was no way in
M | gaard could be connected with the crime?
made your decisions in spite of that opinion
it that way, is that fair?

| don't, | don't recall this --

Al'l right.

-- being before that group.

The chap who interviewed W1l son, sir, Ronald

W | son, had not quite so definitively, but i

| ook at 009238 and go to 239 of the report,

you as

her
whi ch
You

’ pUt

f we

you

are looking at a report by Walters of the Regina

police, | think I"mright in saying, on Marc
' 69. If we go to the next page which is
backwards, 238, it's the second page of the

report, you will see at the top there, sir,
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1 could just enlarge (5):
2 "The four previously nmentioned persons
3 arrived back in Regina ...",
4 t hat woul d be Cadrain, WIson, John, and
0258 5 M | gaard, all right:
6 "... arrived back in Regina February 6,
7 and from that point on went their
8 separate directions. From t he statement
9 obtained from W1 son, nothing of an
02:;58 10 incrimnating or relevant nature was
11 noted. W I son was convinced that
12 M | gaard was in no way involved in the
13 murder of Gail MIler, nor could he be
14 of any further assistance.™
02:;58 15 So sort of reading between the |ines of what's
16 written there, sir, it would seem that the
17 officer drafting that report, Walters, is not
18 signaling, at |least, that he found cause to
19 di sbelieve what M. W Ilson had told him is that
0258 20 fair?
21 A Well it would appear that way --
22 Q Ri ght .
23 A -- fromthe report.
24 Q The man on the spot, in other words --
02:59 25 A But investigators don't always accept --
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0259 b5

0259 10

11

12

13

14

0259 15

16

17

18

19

03:00 20

21

22

23

24

03:00 25

Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9456

No, | wunderstand. And, indeed, on May 16th that's
what you didn't do, you didn't really accept the
opi nions of the men on the spot; is that fair?
Umm, could very well be.

Uh- huh?

| don't recall this report ever being before that
group. | think the group was dealing with
generalities at that particular point, and
certain, certain facts were brought forward, which
obvi ously had not been answered, and of course
then the decision was made to continue with the

M | gaard group.

And a big part of this, sir, aml not right in
saying, is that we're 3 1/2 nonths down the road
and the police just don't seemto be getting
anywhere?

Well, that's true.

And in fact as well, by way of trying to explain
how the three sexual offences in 1968, and
presumably (V4)--- as well, sort of get set to one
side now despite what's previously been written,
you said in chief that 'the concentration now ,
meani ng on May 16th, 'the concentration now was on
the specific offence', meaning the rape/ nurder of

Gail MIller; is that right?
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Yes.

Which is a conclusory statement, isn't it sir,
rat her than a explanatory statement? You have
concl uded that that's all you're -- you have
concl uded that that's what you're going to foc

on rather than explained why you are only goin

focus on and sort of put the other crinmes to one

side?

Well you can certainly view it in that type of
fashi on.

Uh- huh?

But | don't know how you could positively appr
an investigation w thout taking those kinds of
initiatives.

Well | suppose you, the way you m ght have don

is to say 'well, you know, we've got reports f

the interviewer of Wlson, of M. WIson; a report

fromthe interviewer of Ms. John, both of whic
seem to give them some credibility, the author

the reports --

Well the interpretation --

-- give them some credibility --
The interpretation is --
-- let me finish, et me finish for a moment.

bearing that in mnd, and bearing in m nd that
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1 Ml gaard is from Regina and therefore it seens
2 pretty unlikely he is sort of com ng here every
3 now and then to carry out a sexual offence and
4 then go back to Regina, maybe that's a pretty good
0301 5 reason, taking into account all those other
6 crimes, to say that David Ml gaard is not a good
7 suspect? Do you see the point?
8 A Well | see your point, yes.
9 Q That's not what you did but | -- that's, back then
03:02 10 your conversation on May 16th could have gone that
11 way, could it not?
12 A Well it could have gone that way.
13 Q Yes?
14 A And we would --
03:02 15 Q And it wouldn't have been unreasonable for it to
16 have gone that way, wouldn't you agree, sir?
17 A Well, it may not have been unreasonable to go in
18 t hat direction, but --
19 COMM SSI ONER Mac CALLUM Yes, Ms. Knox?
03:02 20 Oh, I"'msorry, finish your answer? | didn't mean
21 to interrupt, I'"'msorry to cut you off.
22 A Sorry, | lost it.
23 COWM SSI ONER MacCALLUM You lost it?
24 Okay.
03:02 25 MS. KNOX: Sorry, my timng is bad, but
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1 not so much making an objection but making a
2 suggestion; that in putting these questions to
3 former chief Penkal a about what they did on May
4 16th and what information they didn't have, the
0302 5 one factor that's been consistently not included
6 in that list is that they had the March statement
7 of Albert Cadrain that said he had seen M.
8 Ml gaard in his house that morning with bl ood on
9 his clothes, so | think that needs to be put on
03:03 10 the table, the thought processes, if | can use
11 t hat phrase, that may have happened at the May
12 16th in determ ning the process to foll ow?
13 COMM SSI ONER MacCALLUM  Yes, it should be
14 put, but don't you think you will have that
03:03 15 chance when it's your turn for cross-exam nation,
16 Ms. Knox?
17 Perhaps it's a good place to
18 adj ourn, M. Lockyer.
19 (Adj ourned at 3:03 p.m)
03:03 20 (Reconvened at 3:21 p.m)
21 BY MR. LOCKYER:
22 Q Anot her document, sir, of relevance to your WMay
23 16th meeting, 105501 pl ease, was, although it's
24 not entirely clear | think it seenms to be
0321 25 reasonably comon acceptance was prepared by one
Meyer CompuCourt Reporting
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1 of the people at your meeting, |nspector Riddell,
2 and he wrote it on March the 3rd of 1969, two
3 mont hs plus before your neeting. Look at item
4 (5), sir:
0321 5 "During the interview with WIson, he
6 ot
7 meani ng W I son:
8 "... appeared straightforward with
9 not hing to hide."
0322 10 And then proceeds to give a sort of a synopsis of
11 some of the things that he had said in his
12 st atement . Do you remember, sir, Riddell saying
13 anyt hi ng about that at the meeting, that that was
14 his impression of WIlson, but maybe he was wrong?
0322 15 A | don't have recollections of that specifically.
16 Q And whilst | have suggested to you, sir, that you
17 have, as a group you seened to have put the
18 previous sexual attacks to one side in the course
19 of this meeting, even that's not entirely true
0322 20 because if we go back -- and |I think |I've already
21 made, we've had reference to this -- if we go back
22 to 001499, the snmoking gun docunent, as | pointed
23 out the attack on (V1)--- (V1)- is indeed very
24 much a part of this document; is that right?
0323 25 A Yes.
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1 Q So how, do you renmember how that fit into the
2 conversation, sir? Because, what, was there a
3 suggestion -- | mean once you bring the (V1)-,
4 Ms. (V1)-'s attack into the equation you are
0323 5 al most by definition bringing in the (V2)-----
6 attack, aren't you as well, and the (V3)------
7 attack? It seens unlikely that you are going to
8 have one assailant carrying out the (V1)- attack
9 and the Gail MIler attack and soneone el se doing
0323 10 the (V2)----- and the (V3)------ ; don't you think?
11 A That's reasonabl e, yes.
12 Q Yes, it seens pretty unlikely, so did -- was it
13 di scussed at this meeting, sir, that -- that there
14 is a real problem here, then, if M. MIlgaard is
0323 15 taken to be the perpetrator, because that would
16 mean he would have to keep com ng in and out of
17 Saskatoon to commt rapes, now you have got the
18 (V1)- one as a part of your discussion for sure?
19 A | don't have any recollection of that type of
0324 20 conversation being carried on at that particul ar
21 meeti ng.
22 Q Because as of May 16th and thereafter, sir, in the
23 police reports -- and there are plenty nmore filed
24 in relation to this investigation after May
0324 25 16th -- the previous sexual attacks and the
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1 subsequent sexual attack on (V4)---- (V4)---,

2 al beit only by 20 m nutes, never receives, | think

3 l'"m right in saying, another mention in a police

4 report. It's as if they di sappeared off the face
0324 5 of this investigation?

6 A | tend to agree with you on that, yes.

7 Q And you have -- really the only explanation for

8 that is -- and |'m going to put this to you as a

9 suggestion -- is that you had all -- and | say
0325 10 "you' generically, you were a part of it albeit

11 not as nmuch a part of it as someone |i ke Mackie

12 m ght have been and some of the others -- you had

13 all decided David M| gaard was the perpetrator of

14 the murder of Gail MIler and, since it makes no
03:25 15 sense he commtted these other attacks, then we

16 can elimnate them as being part of the Gai

17 Ml ler murder investigation?

18 A Well, that's, that's one approach. | think the

19 ot her approach is to, to pursue what you already
0325 20 know and establish it to your satisfaction either

21 in a positive sense or in a negative sense, either

22 elimnate or establish. That's another view.

23 And, of course, we're dealing with the issues

24 relative to the, and I'lIl call them the M| gaard
0325 25 group.
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1 Q But isn't that the reasonabl e explanation, sir,
2 for why these other attacks ceased to be nmentioned
3 in police reports after May 16th?
4 A Oh, | think that's, | think that's appropriate to
0326 5 suggest, that when you are concentrating on a
6 particul ar group of people in the efforts to
7 establish or dispel their relationship, you would
8 obviously ignore the other things that don't seem
9 to play a part.
0326 10 Q And if you | ook, sir, at the sort of the -- how
11 would | put it -- the theory as to what happened
12 to Gail MIler at the hands of David M| gaard and
13 his friends on January 31lst, 1969, in other words
14 the, where the theorizing takes place -- you know
0326 15 the part of the document |I'm tal king about --
16 A Yes.
17 Q -- that theorizing, sir, doesn't even attenmpt to
18 take into account the assault on (V4)---- (V4)---;
19 does it?
0327 20 A No .
21 Q No attenpt at all?
22 A No. But, at the same time, those are theories, --
23 Q They are --
24 A -- and it goes to back to nmy suggestion that
0327 25 there's a particular -- there's one way of | ooking
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1 at it, there's another way of |ooking at it, and

2 these were theories that were aired at this

3 particul ar meeting and it was obviously deci ded

4 t hat we woul d attenpt to establish, one way or
0327 5 anot her, the involvement of the

6 W | son/John/ M | gaard situation.

7 Q Al'l right. But understand ny point, sir. I f you

8 -- the theory is set out mostly at 001502, to

9 stick to the document we were at, so we're back to
0327 10 the first page of it; right? The theories that

11 are set out, and nost of them are set out on this

12 particul ar page of the snoking-gun docunent, sir,

13 whoever put them forward -- and as best | can tel

14 they were sort of adopted, so to speak, at your
0328 15 meeting on May 16th; is that fair?

16 A | think that's fair, yes.

17 Q Al'l right. Meant that as a group, talking of a

18 consensus, there was a group consensus really by

19 definition that the perpetrator of the (V4)---
0328 20 assault had to have been a different person than

21 t he person who raped and nurdered Gail Ml ler?

22 That seens to have been effectively assumed on May

23 16th?

24 A By it's --
0328 25 Q That's --
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1 A By its absence, | guess.
2 Q By her absence?
3 A By the absence on this summuary.
4 Q That's what | am saying, yes.
0328 5 A Yes.
6 Q So | don't know whether you realized it or not as
7 a group on May 16th, but on May 16th you, as a
8 group of senior officers, seemed to, at |east as
9 best | can tell you seemto have made an
03:28 10 assumption or each drawn a conclusion, if | can
11 take it that far -- maybe that's taking it one
12 step too far -- but at the very | east made an
13 assumption that on the early nmorning hours of
14 January 31st, 1969, in m nus 40 degrees
0329 15 Centigrade, you had two sexual assaulters roam ng
16 the streets of Saskatoon within five bl ocks of
17 each other --
18 A wWell | --
19 Q -- at the sane tinme?
0329 20 A Well, 1I'"mnot sure that that other, |I'm not sure
21 if that's even mentioned in this summary, that --
22 Q Well, it's not, that's the point.
23 A wel | --
24 Q It's not mentioned in the summary and it's absent
0329 25 in the summry.
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1 A Yeah.
2 Q That effectively means you must have deci ded that
3 there were two different people roam ng the
4 streets of Saskatoon that morning sexually
0329 5 assaulting one woman each?
6 A Well, one could come to that conclusion, but it
7 was not the object of this particular
8 brai nstorm ng, theorizing, and attempt to have a
9 direction in which to go with the investigation of
0330 10 the M Il er murder.
11 Q Oh, but it's -- | have to disagree with you, sir.
12 As a bunch of brainstormers you surely have to
13 take into account the known facts, and the known
14 facts is that Gail MIller is raped and murdered at
0330 15 about quarter to 7:00 in the morning, (V4)----
16 (V4)--- is attacked five blocks away -- or | think
17 it may have been six but we'll call it five for
18 the sake of an argument -- a matter of 20 m nutes
19 | ater, so either the same person did it or two
03:30 20 different people commtted those assaults. Our
21 t heory, as presented in this document, is that it
22 has to have been two different people because our
23 t heory doesn't allow for David Ml gaard to have
24 commtted the second assault on (V4)---- (V4)---.
03:30 25 Don't you see the point?
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1 A Well there's an --
2 Q It's a matter of | ogic.
3 A There's an assunmption that we knew about the, that
4 | atest, that |atest assault.
0330 5 Q You di d. | have already put that. | have al ready
6 showed you how you did.
7 A But - -
8 Q Both the Saskatoon Police and the RCMP knew.
9 A But was it the -- was it the subject of this
0331 10 particular meeting? |'m not sure that it was. I
11 don't recall it being brought up at that meeting.
12 Q | thought you had acknow edged it nust have been
13 brought up at that neeting --
14 A wWell | --
0331 15 Q -- because it was so pertinent?
16 A -- | did acknowl edge on your suggestion that it
17 shoul d have been acknow edged, but I'm-- | don't
18 have any recollection. This happened 35 years
19 ago, --
0331 20 Q | understand.
21 A -- and | didn't take any notes, and it would be
22 probably unrealistic to take notes at that type of
23 a nmeeting.
24 MR. ELSON: M. Comm ssioner, | wonder if |
0331 25 m ght address the Comm ssion for a noment.
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My Friend has been putting
certain facts and certain propositions and
certain assumptions to chief Penkala, and in
fairness ny recollection of chief, former chie
Penkal a' s evidence was that he thought it was
possible the (V4)--- matter was discussed at t
meeting of May 16th, but he certainly had no
recollection of it and it's certainly not in
| nspector Riddell's report.

The other thing that has to
borne in mnd is that while there was definite
a complaint from (V4)---- (V4)--- we have to
recogni ze that no charges, as | recall it, wer
laid with respect of the (V4)--- matter and MWy
Friend is putting to this witness as a matter

fact that the assault, indeed, occurred. Now,

having said that, it my very well be at the end

of the day, M. Comm ssioner, you will come to
t he conclusion that, indeed, it did occur, but
this point in time there has never been a fact
found judicially or otherwi se that Ms. (V4)---
was i ndeed attacked or that she was, indeed,
attacked by Larry Fisher.

So, to some extent, we have

bear in mnd that this is very different from
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1 (V1)-/(V2)----- /[ (V3)------ and (V5)--- matters

2 where there has been a finding of fact, nanely

3 with a plea of guilt, that those offences did in

4 fact occur. And | think, in fairness to this
0332 5 wi tness, it -- that has to be borne in m nd and

6 the context of that has to be borne in m nd.

7 COMM SSI ONER Mac CALLUM Well, M. Elson,

8 the fact of the matter is, indisputably, that

9 there was a complaint by (V4)---- (V4)--- on the
03:33 10 very same day of the murder of being sexually

11 assaulted in the manner descri bed, so whether or

12 not it was proven later | don't think matters to

13 - -

14 MR. ELSON: No, | appreciate that.

15 COWMM SSI ONER MacCALLUM  -- what he is

16 trying --

17 MR. ELSON: But the problem of course, is

18 that My Friend, in putting this to former chief

19 Penkala in the manner that he is, he is saying
03:33 20 that, of necessity, the individuals at that

21 meeting nmust have concluded 'the facts are that

22 there were two sexual assaults by two different

23 perpetrators five blocks away'. Wth the

24 greatest of respect, that assumes that the
03:33 25 (V4)--- assault has been proved; it hasn't.
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1 COWM SSI ONER Mac CALLUM Yeah. When you
2 rose | was |ooking for the reference. Just bear
3 with me for a monent, sir, 1'll see if | can find
4 it.
0333 5 MR. LOCKYER: Yes, M. Comm ssioner.
6 COW SSI ONER MacCALLUM  Well he began by
7 saying that the report of the (V4)--- attack,
8 about Detective Bennett on the 31st of January,
9 1969, m ght have been discussed on May the 16th
0334 10 but he doesn't recall, he hasn't seen the report,
11 and then it was pointed out to himthat the RCMP
12 obviously knew about it and he referred to the
13 Rasmussen report, so both Saskatoon and the RCMP
14 knew about it, so it probably got discussed on
0334 15 May the 16th, and he agreed with that.
16 MR. ELSON: And | appreciate that.
17 COMM SSI ONER Mac CALLUM Yes.
18 MR. ELSON: And | don't mnd My Friend
19 putting it to the -- and I think it should fairly
03:34 20 be established.
21 COMM SSI ONER Mac CALLUM Yes.
22 MR. ELSON: If he were to put it to former
23 chief Penkala '"was it the conclusion of the
24 i ndi viduals at that meeting that, indeed, the
03:34 25 (V4)--- assault had in fact occurred, that this
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1 conpl ai nt woul d probably be proven, that this
2 conpl ai nt was somehow true', then it would
3 per haps be somewhat more fair for My Friend to
4 put the factual proposition he does. But there
0334 5 was never, | don't believe there has been, ever,
6 any evidence before this Comm ssion of Inquiry
7 t hat anyone within the Saskatoon Police Service
8 at the tinme made a finding that yes, indeed, this
9 particul ar conpl ai nant was assaul ted and that
03:35 10 this was something that could be proved, nor was
11 it ever determ ned subsequently because no
12 charges were laid. So, in this respect, | submt
13 that this is different fromthe other matters
14 because, in the other matters with respect to
03:35 15 (V1)-/(V2)----- , etcetera, there is a specific
16 factual determ nation that yes, indeed, those
17 women were assaulted by one specific perpetrator.
18 That's not been found with respect to the
19 compl ai nt .
0335 20 It's fair for My Friend to say
21 ‘assumng it's true' or 'did you come to the
22 concl usion that that conplaint was true', that's
23 fair, and under those circumstances it woul d be
24 appropriate to put the questions in that context.
03:35 25 MR. LOCKYER: l'm sorry, in 1969 when they
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1 are having their nmeeting there has been no,
2 quote, "finding" by the Saskatoon Police that
3 (V1)--- (V1)- was raped, there has been no,
4 gquote, "finding" that (V2) (V2)- (V2)----- was
0336 5 raped. | think everyone assumed that they had,
6 in the Saskatoon Police, just as they did with
7 (V4)---- (V4)---. They didn't think, there's
8 nothing in the police reports to suggest that
9 (v4)---- (V4)---, they thought she had
0336 10 manuf actured a non-existent sexual assault
11 conpl ai nt . It's a bit bizarre, |'m sorry, what
12 My Friend is saying, | don't really comprehend it
13 but --
14 COWM SSI ONER MacCALLUM Certainly the
0336 15 conpl aint was there and it was there to the
16 knowl edge of the Saskatoon Police.
17 MR. LOCKYER: And there was no --
18 COMM SSI ONER MacCALLUM  So if M. Elson
19 objects that you shouldn't put it as a proven
03:36 20 fact | suppose he has --
21 MR. LOCKYER: Well | should no nmore put the
22 (V1)- rape as a proven fact if it's the fact of
23 someone being charged which makes it true, which
24 it doesn't, of course.
0336 25 COMM SSI ONER MacCALLUM  We're interested
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1 in what was in the m nds of the police at the

2 time.

3 MR. LOCKYER: Ri ght .

4 COWM SSI ONER MacCALLUM  And the witness
0336 5 has al so agreed that it probably was di scussed at

6 t he meeti ng.

7 MR. LOCKYER: | ndeed.

8 COWM SSI ONER MacCALLUM Not definitively

9 but --
03:37 10 MR. LOCKYER: Let me, let nme carry on, sir,

11 t hen.

12 BY MR. LOCKYER:

13 Q So you seem to have sort of backtracked a little

14 bit, and | don't mean that to be offensive, on
03:37 15 what you said before the recess. Do you not

16 think, sir -- and | think you agreed with this

17 before recess -- that as a group of officers, al

18 of whom are at the top of their profession or

19 getting towards the top of their profession --
03:37 20 per haps you were the only exception to that, you

21 were fairly, you were up and com ng, so to speak,

22 back in 1969; right?

23 A Yeah, pretty --

24 Q That the others had come, if | can put it that
0335 25 way . lt's hard to believe, isn't it, sir, that
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1 t hey woul dn't have factored into the equation of

2 who killed Gail MIler, who attacked (V4)----

3 (V4)--- 20 mnutes later, it's hard to believe

4 t hey woul dn't have factored that in isn't it?
0336 5 A It's logical to think in those terns, yes.

6 Q It certainly is. But to finish this, that

7 docunment, the smoking gun document which was

8 drafted before the meeting and was essentially

9 endorsed in the neeting, as you' ve agreed, makes
03:36 10 no reference to, it takes no account of the

11 assault on (V4)---- (V4)---,; correct?

12 A Yeah, that's quite obvious.

13 Q So | guess to go back to how Comm ssion Counsel

14 finished with you this morning, you m ght say the
0336 15 one thing that you m ght do differently if you

16 were able to retrace your steps is at |least on the

17 16th of May say to yourselves, 'well, what about

18 (V4)---- (V4)--- being attacked 20 m nutes | ater,

19 how does that fit into our M| gaard theories?
0337 20 You agree?

21 A Well, | can certainly agree with you, but there's

22 another -- there's another position on this as

23 wel | .

24 Q That someone el se assaulted her other than the
0337 25 mur derer of Gail MIller?
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1 A Well, that's always a possibility as well, that --
2 Q Right. That's where the David M| gaard theory
3 comes in.
4 COWM SSI ONER MacCALLUM He was trying to
0337 5 say sonet hi ng. Isn't it a possibility you said
6 t hat --
7 A Well, | was just responding to the question and he
8 was wanting me to agree with his statement and |
9 said yes, that's one possibility, but there is
03:37 10 anot her possibility, there may have been anot her
11 person that was responsible for the assault that
12 t ook pl ace. | don't know.
13 COMM SSI ONER Mac CALLUM For (V4)---'s
14 assaul t?
0337 15 A That's right.
16 COMM SSI ONER Mac CALLUM Uh- huh.
17 BY MR. LOCKYER:
18 Q So really this docunment, the snoking gun docunent
19 is, at least as far as | can tell, our | ast
03:38 20 reference to any other of the sexual assault
21 incidents that had taken place up to and incl uding
22 (V4)---- (V4)--- in the Gail Mller file, this is
23 the | ast docunment that makes any reference to it;
24 is that right, sir, as far as you know, and
03:38 25 certainly as far as | know?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9476
1 A To the rapes?
2 Q It refers to one of them remenber, (V1)--- (V1)-.
3 A To the rapes, yeah.
4 Q Ri ght, okay. Now, if we then move on a stage,
0338 5 sir, because that then leads us into ultimtely
6 the May 22nd to 24th interviews, if you will, of
7 Ni chol John and W Ison and the arrest of M| gaard
8 and so on and so forth, as far as you are aware,
9 sir, the Crown, M. Caldwell, the prosecutor of
0338 10 this case, would have had in his possession the
11 fact first of all of the police theory, at |east
12 prior to May 16th and arguably at May 16th if we
13 include the (V1)--- (V1)- reference in the snmoking
14 gun, M. Caldwell should have been aware of the
0339 15 police theory that whoever killed Gail MIIer
16 m ght well also have been the perpetrator of the
17 sexual assaults back in 19687
18 A ' m not aware of whether M. Caldwell would have
19 known t hat. | have --
03:39 20 Q Well, you said -- sorry?
21 A | have, | doubt very nmuch if that issue would have
22 been brought to my Caldwell's attention at that
23 poi nt .
24 Q Well, you said he had all the police reports, he
0339 25 woul d have had all the police reports.
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Oh, that would have been after there was a

decision to lay charges and seek charges.

Sorry, we're at Ccross purposes. That's where |I'm

at now, I'"'mno -- |'ve nmoved way up past the
prelim nary hearing even, |I'm now sort of

somewhere in the no-man's | and between the

prelim nary hearing and the trial shall we say, so
by this time, as far as you are concerned, M.

Cal dwel | woul d have become aware, through what's

given to him of the --

COWM SSI ONER MacCALLUM |''m sorry, |
want to interrupt your question, except that
understood the time period you were speaking
about was at May 16th or before.

MR. LOCKYER: No, no, no, no, |'msorr

then you m sunderstand ne. | said May 16t h,

we have what happened May 22 to 24, the arrest of

M. Ml gaard, and then | said, and now you are

saying that M. Caldwell, the prosecutor,

sometime during the pretrial proceedings --

put it that way to make clear what |'m talking

about --

COVM SSI ONER MacCALLUM Pl ease, pl ease.

BY MR. LOCKYER:

-- would have had, would have known, assum ng he
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1 read what he was given, would have known about the
2 police theory pre May 16th that the killer of Gai
3 MIller may well have been the same person who had
4 commtted the 1968 assaults. Correct?
0340 5 A ' m not certain that | follow your rationale on
6 this. The prosecutor would only be approached on
7 this issue after there would be somewhat of a
8 prima facie case established.
9 Q We're at cross purposes, Sir. Let nme give you a
0341 10 time, all right. M. Mlgaard's trial was in
11 January of 1971; right?
12 A ' 70.
13 Q 70, sorry, nmy m stake. 1970, right?
14 A Yes.
0341 15 Q Am | right in saying that by December of 1969 M.
16 Cal dwel | woul d have known of the police theory pre
17 May 16th that whoever killed Gail M Iler had
18 likely commtted, or there was a good possibility
19 may have commtted the rapes in 19687
0341 20 A | don't know that of personal input because | was
21 not directly involved with M. Caldwell on those
22 i ssues, but | can suggest in a general sense that
23 the process usually involves presenting the
24 evidence that is in the hands of the police to the
0342 25 Crown prosecutor and even in fact obtaining the
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1 verification and the consent of the Crown
2 prosecutor to proceed with charges.
3 Q | don't quite know where we ended up with that.
4 Am | right in saying, sir, that as far as you are
0342 5 concerned, there's every reason to think M.
6 Cal dwel | woul d have known that that was the police
7 t heory pre May 16th by virtue of being able to
8 read the police reports that would have been given
9 to himby the police?
0342 10 A | don't know what M. Cal dwell would have known.
11 MS. KNOX: If I may, that's not his
12 evi dence. He said he has no personal know edge
13 of what was given to M. Caldwell and that's why
14 | woul d suggest this is as far as this witness
0342 15 can go, if he didn't participate in delivery of
16 either the materials to him or has recollection
17 of having discussions about particular materials
18 to himand --
19 COMM SSI ONER Mac CALLUM | know t hat.
0343 20 Counsel is trying to get the witness to agree
21 with a conclusion that is phrased in counsel's
22 words. The witness has just answered it by
23 saying | don't know.
24 MS. KNOX: Thank you.
0343 25 COMM SSI ONER Mac CALLUM | can't -- |I'm
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1 sorry, counsel, but | can't, you know, pass
2 judgnent on the form of cross-exam nation in
3 every instance just because somebody doesn't 1|ike
4 it, that's what the purpose of further
0343 5 exam nation is all about. | have to | eave a
6 certain discretion in the hands of the
7 Cross-exam ner .
8 BY MR. LOCKYER
9 Q Because you did say, sir, when Comm ssion Counsel
0343 10 was questioning you, that --
11 COWM SSI ONER MacCALLUM Excuse ne, | just
12 wanted to bring up one nmore exanpl e. | don't
13 i ke the term snmoki ng gun, for exanple, but it's
14 counsel's choice to describe such a docunent if
0343 15 he wants to do that, so |long as he makes it clear
16 that it's his word and not anybody else's |
17 guess.
18 MR. LOCKYER: Actually, it's not mne, it's
19 in the --
0343 20 COWMM SSI ONER MacCALLUM  Where is it?
21 MR. LOCKYER: The Comm ssion calls it that
22 within their records. That's the point I tried
23 to make.
24 MR. HODSON: No, we don't.
0344 25 MR. LOCKYER: You do in the left-hand
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colum, it's called the snoking gun.
MS. KNOX: No, that's Joanne.

MR. HODSON: That would be your co-counsel .

MR. LOCKYER: Oh, I"msorry. Okay, then ny
m st ake.
MR. HODSON: Il would like to clarify we

have never referred to that document as a snoking
gun.

MR. LOCKYER: l"m sorry. Are you sure? M
m st ake.

MRS. M LGAARD: Yes.

MR. LOCKYER: Sorry.

COWM SSI ONER MacCALLUM I think, sir, it
shoul d be apparent by this time that Comm ssion
Counsel does not enmploy extravagant or theatrical
| anguage.

MR. WOLCH: M. Comm ssioner, if | can
correct it, that's a termthat | coined at the
Supreme Court back in the early "90s and it took
on a life of its own.

MR. LOCKYER: So it seens.

COWM SSI ONER MacCALLUM Well, it's not
born again here as far as |I'm concer ned.

BY MR. LOCKYER

You said, sir, when Comm ssion Counsel was
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1 guestioning you, that to your know edge, in cases

2 like this, all police reports prepared on the case

3 will be passed on to the prosecutor; is that

4 right?
0345 5 A | was generalizing and that's ny understanding,

6 yes.

7 Q If we assunme that that's what happened in this

8 case, and that's what my question was

9 presupposing, if we assunme that that happened in
0345 10 this case as it does normally, then it would be

11 fair to say that assum ng M. Caldwell read al

12 the reports, assum ng they were passed to him,

13 t hat he woul d have known the police theory pre May

14 16th that the perpetrator of the '68 assaults
0345 15 could well be the same person who killed Gail

16 MIller; correct?

17 A Well, we're going in circles because again |

18 wasn't there, | don't know what transpired.

19 Q Well, we have to rely on you for your experience,
0345 20 sir. You were a police officer in 1969 in the

21 Saskat oon Police Service, | wasn't. You say that

22 in the normal course of events all the police

23 reports went to the prosecutor, | have to rely on

24 what you tell me and work off it. Do you see what
0345 25 | mean?
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Yes.
Ri ght, okay, and that's all |I'm doing, what you
said to Comm ssion Counsel, I'm working off it.
Al'l right?
Okay.
As well, sir, if that's true, what you say
happened in cases back in 1969 to your know edge,
assumng it happened in this case, the Crown, M.
Cal dwel | , woul d al so have known about the (V4)----
(V4)--- events; am | right?
| would imagine follow ng your reasoning, yes.
Yes. It's mpbre your reasoning than mne, but fair
enough, yes, sir. Now, tell nme, sir, as a defence
counsel, if you can -- as a police officer you've

dealt with defence counsel over the years many

times | i magi ne?
Yes.
And do you think, sir, it would be fair to say

that M. Ml gaard's |awyer back in 1969, 1970
woul d dearly |ove to have known about the ori
police theory that whoever perpetrated the 19
rapes may well be the person who killed Gai
MIller? Do you think the defence would want
know t hat ?

| f you are asking for my opinion, yes.
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1 Q Yes. Do you think, sir, the defence of M.

2 M | gaard back in 1969, 1970 would have dearly

3 liked to know that (V4)---- (V4)--- was assaulted

4 some five or six blocks from where Gail M Il er was
0347 5 murdered 20 m nutes after she was nurdered?

6 A In my opinion, yes, he would want to know.

7 Q G ven that that would mean, by definition, either

8 David Ml gaard didn't kill Gail MIIler but whoever

9 assaulted (V4)---- (V4)--- did, or that the jury
0347 10 woul d have to find that there were two different

11 sexual assaulters roam ng around the streets of

12 Saskatoon that morning if they were to find David

13 M | gaard nmurdered Gail Mller; right?

14 A It's a possibility, yes.
0347 15 Q It's more than that, it's an inevitability, isn't

16 it, it's one or the other, the theory with David

17 M | gaard doesn't give him any chance to go and

18 assault (v4)---- (V4)--- 20 mnutes |ater.

19 COWMM SSI ONER MacCALLUM  Wboul d you explain
0347 20 that to the witness, please?

21 BY MR. LOCKYER:

22 Q Because if you go through all the statements, if

23 you take the statenments of Nichol John and Ron

24 Wl son as used by the Crown and take the Crown
0348 25 theory at trial, sir, David Ml gaard couldn't have
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1 t hen gone and have been the assaulter of (V4)----

2 (V4)--- as well, it would have to have been a

3 whol e different theory.

4 A But he wasn't accused of any other.
0348 5 Q So as defence counsel you would want to know about

6 the ' 68 events and the (V4)---- (V4)--- event;

7 agreed?

8 A Oh, I think if you are seeking ny opinion, yes, of

9 course a defence counsel would want to know that.
0348 10 Q Did you know, sir -- | don't know if it's -- have

11 you ever known, or if so when did you find out,

12 that M. Ml gaard's counsel in 1969, 1970, at

13 | east as far as we know, knew absol utely nothing

14 about the '68 attacks or the attack on (V4)----
03:48 15 (V4)---7

16 A ' m not aware of that.

17 Q You didn't know that?

18 A No.

19 Q Even today?
0348 20 A No .

21 Q Does it surprise you, sir, that that wasn't

22 di scl osed to the defence back in 1969, 1970, the

23 defence of M. Ml gaard?

24 A | recognize that there was somewhat of a different
0349 25 approach to sharing of information with defence

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9486
1 counsel in those days which | understand is quite
2 di fferent today.
3 Q That sort of avoids the question, with respect,
4 sir. Does it surprise you is really what |I'm
0349 5 asking you. Perhaps this refers to you were
6 horrified that the defence of M. M| gaard never
7 knew as to, didn't know about the ' 68 attacks,
8 didn't know about the (V4)---- (V4)--- attack.
9 The Def endant --
03:49 10 A What - -
11 Q Does that horrify you?
12 A What are you seeking from ne on that?
13 Q | ' m asking you to conment, sir.
14 A On what is -- please repeat.
0349 15 COMM SSI ONER Mac CALLUM | think that
16 avenue has gone far enough. To ask a police
17 wi t ness questions which should properly be put to
18 a prosecutor or defence counsel hinself is
19 per haps beyond the scope of even
0350 20 Cross-exam nation.
21 BY MR. LOCKYER:
22 Q But you didn't know to this day that that was the
23 case; is that right?
24 A That's right.
0350 25 Q Until | just told you?
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1 A That's right.
2 Q Did the police, sir, back in 1969, play, and 1970,
3 play a role in what the Crown would disclose to
4 t he defence or was it exclusively the decision of
0350 5 the Crown?
6 A My opinion would be that the police would not tel
7 the Crown what to do.
8 Q Woul d you, in those circunstances, sir, if you had
9 been aware of that at the time, have maybe said to
0350 10 M. Caldwell '"don't you think you should pass that
11 information on to the defence given that |
12 originally thought, along with others, that the
13 perpetrator of Gail MIller's murder was |ikely the
14 perpetrator of the ' 68 assaults'?
0351 15 A My experience in those areas has been that the
16 Crown has al ways been very fair. | was al ways of
17 t he opinion that they approached their duties on
18 the basis that you don't win or |lose a case, it's
19 just sinply a question of presenting the facts to
0351 20 assist the courts to make a decision on the guilt
21 or innocence of a person and | always respected
22 t hat approach, and as far as ny experience is
23 concerned, that's the way | always saw those
24 things in the hands of Crown attorneys.
0351 25 Q And disclosing relevant facts to the defence?
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1 A Well, that was something between the Crown and the
2 def ence counsel . | don't think the police were
3 ever asked to be a party to that aspect of it.
4 Q Because you felt certainly, you feel now and did
0352 5 then, that the '68 offences and the (V4)----
6 (V4)--- offence were, if nothing else, relevant to
7 who may have killed Gail M Il er?
8 A There's simlarity in circumstance, yes.
9 Q If we | ook, sir, at 147086, please, nmoving to
0352 10 147114, we're going to see M. Kujawa's assessnment
11 of what should be disclosed back in 1969 and 1970,
12 and essentially he says --
13 COWMM SSI ONER MacCALLUM  Where is this
14 comng from?
0352 15 MR. LOCKYER: Sorry, 147114.
16 COMM SSI ONER Mac CALLUM | have that, but,
17 | mean, what is it?
18 MR. LOCKYER: They put the wrong document
19 up, so I'mjust pointing out.
03:52 20 COWMM SSI ONER MacCALLUM  What's the nature
21 of the document?
22 MR. LOCKYER: It's the discovery of M.
23 Kuj awa, M. Comm ssioner, in --
24 COMM SSI ONER Mac CALLUM Thank you.
25 BY MR. LOCKYER:
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1 Q " msorry, the date, April 22nd and 23rd of '96.
2 If you go to page -- no, 147114. You see on page
3 27, sir, of this transcript, question -- well, you
4 see a question about disclosure, you see that, |
0353 5 don't think | need to read it out. You see that
6 at 109, the question, and then the answer of M.
7 Kuj awa:
8 "A The standard of disclosure was to tel
9 def ence counsel everything that was
0353 10 relevant to the case."”
11 You see that, sir?
12 A Yes.
13 Q A good a summary as one -- as sinple and
14 under st andable a sunmmary as one could make, and
03:53 15 certainly in your view the ' 68 rapes or sexual
16 assaults, 1'Il leave out (V3)------ , and the
17 (vV4)---- (V4)--- assault were, "relevant"; right?
18 A Well, it's a question that | don't think I can
19 answer, nor should | be asked to answer that
0354 20 guesti on.
21 Q | thought you already had.
22 A Well, okay.
23 Q So if we try and recapitul ate where we're at so
24 far, sir, sort of moving into the disclosure of
0354 25 pretrial stage which is sort of where |'ve taken
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1 us on the chronol ogy. You follow? That's what
2 |'ve been -- |'ve taken you through the chronol ogy
3 up to that point in time; right?
4 A | understand.
0354 5 Q Yes. We' ve got that on May 16th, or shortly
6 thereafter, given the (V1)- reference, the police
7 abandon a theory that they have previously
8 devel oped that the perpetrator of the ' 68 offences
9 could well be the perpetrator of Gail MIller's
0354 10 mur der; correct?
11 A Well, |I'"mnot so sure that | would agree as you
12 have stated it. | think what the police have done
13 in this situation is on the basis of what they
14 knew, their efforts have turned to a single
03:55 15 perpetrator in regards to the MIler nurder and
16 with the intent of either establishing those
17 points or elimnating those points.
18 Q And they failed to, the police have failed in any
19 way to document with any direct reference the
03:55 20 di scarding of the 1968 offences as being rel evant
21 to the perpetrator of the Gail MIler hom cide;
22 fair enough, post May 16th? There's no report
23 saying we've decided that soneone different must
24 have commtted the ' 68 offences?
0355 25 A Obvi ously there's no report in that regard.
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1 Q The same with (V4)---- (V4)---, there's no report
2 where the place say we've concluded, because we're
3 forced to in a sense by the conclusion that
4 Ml gaard killed Gail MIler, we've concluded that
0356 5 someone different may have -- nust have, rather,
6 assaulted (V4)---- (V4)---; right? That's not in
7 a police report, it's not documented as such?
8 A No. ' m not aware if it is.
9 Q Right. And as well from what |1've told you,
0356 10 def ence counsel conducted David M| gaard's defence
11 wi t hout know edge of the ' 68 offences or the
12 offence 20 m nutes after Gail MIller's nurder,
13 that's where we got to.
14 A | ve already indicated that | don't know that
0356 15 i nformation.
16 Q Now t hat brings us to the next stage of the
17 chronol ogy, if | can put it that way, sir, and
18 that's the (V5)-- (V5)--- rape on February the
19 21st of 1970. Now, she, in very short, was raped
03:56 20 in an alleyway again in the same area as where
21 Gail MIller, (V1)--- (V1)- and (V2) (V2)-
22 (V2)----- were raped; right?
23 A | don't know too much about --
24 Q Well, were you involved in the (V5)--- case?
0357 25 A No .
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1 Q Actually, you were, you were the ident man it
2 seens on the (V5)--- case, sir. If we | ook at
3 056325, you see, sir, there that you are witing a
4 letter to detective, is it Kerr, the officer in
0357 5 charge, signed by you, Penkala, re: al | eged rape,
6 (V5)-- (V5)--- conpl aint. Do you see that?
7 A Yes, | see that, and | also explained before that
8 | was asked to provide the direction, but not
9 necessarily be involved in the actual. \What
0357 10 happened is investigators would approach ne and
11 ask me to prepare a direction in regards to
12 exhi bits and evidence that they had.
13 Q The ident guy pulls the exhibits together at a
14 m ni mum doesn't he, sir, and collects them from
03:58 15 the scene and pulls them together and then submts
16 themto the --
17 A Not in all cases.
18 Q You nmean you have one ident person who gets the
19 exhibits from the scene and then another ident
03:58 20 person who sends themin? That's a bit weird.
21 A No. MWhat |'ve been telling you is that | prepared
22 the direction to the | aboratory on the advice of
23 an investigator and |I'm not sure whether it was an
24 ident man -- and | can't make out the --
0358 25 Q Can we enlarge this so we can see it? You are
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




0358 b5

10

11

12

13

14

0359 15

16

17

18

19

0359 20

21

22

23

24

0359 25

Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9493

right, it's hard to read, | agree with you, it's
very hard to read. Okay, hair found on the ground
it looks like. | f anyone can help me, please do.
Control |l ed sanmples of head hair of (V5)-- (V5)---,
control |l ed sanples of pubic hair of (V5)--
(V5)---, controlled sanple of head hairs of Barry
Roy Gl asson. Oh, okay. Hair found on the ground
at the scene --
MR. HODSON: We can bring it up a bit.

BY MR. LOCKYER:
| can read it now, it's great now. To conduct
exam nation of Exhibit A to determne if there are
characteristics to identify and associate with
controlled sanples in exhibits B, C, and D. Now,
t hose exhibits would surely have been coll ected by
ident; would they not?
No, not necessarily.
You nmean ordinary police officers would be

collecting hair on the ground at the scene of a

rape, they wouldn't call ident in to do that?
Well, they could, but it could also just be the
i nvestigator that's out there. | have no

background on this other than the fact that |
aut hored the letter seeking the, and providing the

direction to the |ab, probably at the request of
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1 the investigator, and | think if the occurrence

2 report was exam ned along with this, | think that

3 woul d be self-explanatory.

4 Q | can't bring that up. | do know there's a
0400 5 second, third and fourth page of this document.

6 Can we go to the next page, please? They were

7 completely illegible in the copy |I had, M.

8 Comm ssioner, so | would be interested to see how

9 t hey | ook now. Does this document have a second
04:00 10 page? |If you go back to the number | gave you,

11 t he document had a second page, third page and

12 fourth page, which was 056325. Here we are,

13 056326, if we can enl arge that. | found this

14 al nost inpossible to read as well, a lot of it is,
0400 15 but what we do have is details of action taken,

16 right, and you would have drafted this, sir,

17 presumably would you? Oh no, | don't think you

18 woul d have, this is a report by a chap with a dog

19 | think on February the 21st, ' 70, instructions
0401 20 were to proceed to an address of the alleged rape.

21 Sorry, are you --

22 MR. HODSON: M. Lockyer, if you wanted the

23 occurrence report, 056265 identifies the

24 identification officer.
0401 25 MR. LOCKYER: As?
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MR. HODSON: As Sinpson.

MR. LOCKYER: Okay.

MR. HODSON: As Sinpson on the (V5)--
(V5)--- --

MR. LOCKYER: Can | finish this docunment
bef ore we skip?

MR. HODSON: Sure.

BY MR. LOCKYER:

Can we go to the next page of this docunent,
pl ease, | think it has four pages, and could you
enlarge it, the |lower part | guess nore than
anything. That's a report of the hair and fibre
section, sir. Logically it would be addressed to

you since you sent in the exhibits in the first

pl ace. s that right?

Well, technically it's addressed to the file.

Al right. | can't tell if your name is on here
because it's just -- it does say the chief of
police, | can see that, but that's the report on
your subm ssion; is that right, sir, it would
seent?

Well, | have no way of knowi ng and | can't make
out the --

Well, you had sent in hairs and it's a report of

the hair and fibre section and it's all part of
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1 t he same document .
2 A No, | didn't send themin, | prepared the
3 instructions in the letter to the officer in
4 charge of the Crime Detection Laboratory.
0402 5 Q Al'l right, you prepared the subm ssion; is that
6 right?
7 A No, | prepared the draft of the directions that
8 wer e bei ng sought.
9 Q You signed a letter --
04:02 10 A And some officer would obviously take those
11 exhibits to the | ab. My involvement woul d just
12 sinply be drafting the letter, that was the
13 process that was adopted, and it always fell upon
14 the officer in charge of the ident section to
0403 15 prepare those directions.
16 Q Was Si nmpson a part of your section?
17 A Yes.
18 Q So your -- how many were in your section?
19 A | think there were five people.
04:03 20 Q So you were a pretty small, cohesive unit
21 presumably; is that fair?
22 A Yes, yes.
23 Q Al'l right. If we go to the next page, |ast page
24 of this document, and that's just a continuation,
0403 25 as you can see, of the hair and fibre report on
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1 the (V5)-- (V5)--- case. You see that, sir?

2 Don't ask nme to read it, but you can see what it

3 is; right?

4 A Well, | can't read it because | can't -- | can't
0403 5 make it out.

6 Q It's page 2 of their report, page 1 being the

7 previ ous page. So despite the fact that your

8 signature certainly appears on a document that you

9 say you prepared, you didn't know, you knew very
04:04 10 little about the (V5)-- (V5)--- case; is that

11 right?

12 A That's right.

13 Q And did it occur to you, sir, since you had been

14 involved in the (V2)----- , (V1)- and (V3)------
04:04 15 cases, you had know edge of them at the very | east

16 and had been involved in two of them directly;

17 right?

18 A Only by know edge as a result of the M ler

19 i nvestigation.
04:04 20 Q Ri ght . Did no one bring to your attention that

21 here was yet another case that seemed to fit the

22 pattern of the 1968 assaults?

23 A No, and that's, and that's not hard to understand,

24 because | was not the coordi nator of the
04:06 25 i nvestigations.
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1 Q But you have told us, sir, that as far as you
2 know, as far as you can remember, this was the
3 only case of a serial rapist in Saskatoon in your
4 career, and yet somehow you know about the three
0407 5 but you don't know about the fourth?
6 A Unm there's an assumption that | was involved in
7 every effort. That is just sinmply not true. [, |
8 had duties that exceeded, exceeded this particular
9 case. | attended --
04:07 10 Q No doubt .
11 A -- three nmurders and an attenpted murder in 1969.
12 Q | have no doubt you had other cases, sir, | don't
13 doubt that for a m nute. But - -
14 A Well | don't understand what it is that you are
0407 15 trying to obtain from nme.
16 Q Just that | would have thought that, if this is
17 the only time in your entire career that you ran
18 into a serial rapist apparently at large in the
19 City of Saskatoon, you, and indeed all your
04:07 20 col | eagues, woul dn't be very conscious of it at
21 wor k, and linking the cases, and trying to find
22 t he perpetrator?
23 A But when | wasn't the coordinator in regards to
24 any of these issues, and | had my own
04:08 25 responsibilities, there were other people that
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1 woul d attend to that.
2 Q Well who? Who?
3 A Even though | was know edgeable that there was a
4 rapi st in our city.
0408 5 Q VWho shoul d have put these all together, sir, who
6 do | go to, who do | question about it?
7 A | --
8 COWM SSI ONER MacCALLUM  Just a m nute.
9 The | ast thing he said was 'who?'
04:08 10 A Well there was an assigned coordinator to the
11 MIller murder, and | think it would be deputy
12 chief -- or Detective Sergeant Macki e.
13 BY MR. LOCKYER:
14 Q Well I"min February 21st, 1970, now, we're a
04:08 15 mont h after David M| gaard has been convicted of
16 Gail MIller's murder.
17 A Okay, so we're tal king about an entirely different
18 case, you are tal king about another rape case; is
19 t hat --
0408 20 Q Yes, another case that fits the pattern of what
21 was going on in 1968.
22 A Yeah.
23 Q That's right. Who should | go to to say 'why
24 wasn't the link made' or 'was it made'?
04:09 25 A Well | don't know who you would go to. The nere
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1 fact that this happened after, after the January

2 31st, 1969 M Il er nurder and we had, as |

3 understand and ny general know edge is, we had no

4 one to connect with the previous rapes, and |
0409 5 don't know what the situation is in the case that

6 you are presenting at the noment for February of

7 1970.

8 Q Well by February 21st, 1970 | would assune that

9 the Gail MIler nmurder has come out of the
04:09 10 equati on but you have still got your three

11 unsol ved sexual assaults in 1968 and then a

12 copycat in February of 1970.

13 A Yes.

14 Q But | don't know, and I'mtrying to find out, if a
0409 15 link was made at the time? You had --

16 A wWell | --

17 Q You had some limted involvement in the (V5)--

18 (V5)--- crime; did you say to yourself '"hold it,

19 this takes me back to that serial rapist we never
0410 20 caught back in 1968'?

21 A This is a bit exasperating.

22 Q Did that happen?

23 A This is a bit exasperating because, as | have said

24 before, you have a norality section, you have a
0410 25 detective section, you have an identification
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1 section.
2 Q Al'l right.
3 A They all have responsibilities, and ny
4 responsibility in identification would be in
0410 5 regards to scene attendance and the service
6 assi stance to these other two departnments, and
7 al so includes the patrol division because some of
8 t hese cases are handl ed by the patrol division.
9 So one has to accept the fact that we were a
o410 10 service unit to all of the investigators w thin
11 the police service.
12 Q When you becane police chief, sir, who do I -- who
13 shoul d have made these |inks? You, surely, would
14 know the answer to that?
0410 15 A The coordinators that were assigned the particular
16 files.
17 Q Al right. But if, if the coordinator of one of
18 themis Smth and the coordi nator of another is
19 Jones, how do they get together, how do they put
0411 20 t hem t oget her ?
21 A wel | --
22 Q If you see what | nmean?
23 A Well, the coordinator, that's the responsibility
24 of the coordinator. He is to review all the
0411 25 information that conmes to that particular and
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1 relative to that particular complaint, and then he
2 does the appropriate thing in directing
3 i nvestigations, and -- and -- and providing
4 information and direction to his, to his
0411 5 operati onal people.
6 Q Well the best | can tell, sir, as to when some
7 links started to be made between (V5)--- and the
8 1968 offences was really by as a result of what
9 Fisher told the police in Wnnipeg that led to
0411 10 Karst going out to see himin Wnnipeg and taking
11 confessions to himto the (V5)--- assault and the
12 (V3)------ assault. All right?
13 A "' m generally be -- 1'"m generally aware of that,
14 but --
0412 15 Q Ri ght . So we have now got, if we hadn't got one
16 before, we've now got a |link between (V5)--- and
17 (V3)------ which, in a sense, neans it |ooks I|ike
18 we're going to have a |link between
19 (V5)---/(V3)------ /(V1)- and (V2)----- ; would you
0412 20 agree?
21 A Yes.
22 Q Yes? All right. And indeed, if we |ook at the
23 March 17th, '71 letter that was witten to --
24 written by or on behalf of Kettles, 261053, I'm
0412 25 | ooking particularly at 261055, that's the March
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9503
1 17th letter, sir, to the Crown solicitor, Deputy
2 Attorney General if you like, written on behal f of
3 Kettles; you see that, deputy chief wrote it in
4 fact ?
0413 5 A Yes.
6 Q And you will see that in that letter, page 3:
7 "During October 22, 1970, Menbers of our
8 Force interviewed Fisher while he was
9 confined to cells at the Fort Garry,
0413 10 Mani t oba, Police Station. Fi sher
11 admtted being responsible for the rape
12 of (V5)-- (V5)----- (V5)--- on February
13 21, 1970, and also the attempted rape of
14 (V3)-- (V3) (V3)------ on Novenber 29,
0413 15 1968. Fi sher was questi oned about the
16 of fences commtted on October 21 and
17 November 13, 1968, and deni ed any
18 know edge of sane.
19 Police investigation reveal ed
0413 20 that Fisher lived within a block of the
21 | ocati ons where these rapes occurred,
22 t he description of the culprit is very
23 simlar and the nodus operandi is the
24 same in all four cases. Fi sher cl ains
25 t hat he had never heard of these
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1 of fences being commtted, which is hard
2 to believe as they happened within a
3 three week period in the same area and
4 received wi de publicity.
5 (V5)---, (V1)- and (V2)-----
6 were exam ned by their famly doctors
7 and in each case the doctors reported
8 finding evidence consistent with rape.”
9 So we there have -- if we can leave it there,
0414 10 pl ease -- we there have, in essence, a conclusion
11 by the chief, or the deputy chief on his behalf,
12 presumably as a result of what officers in charge
13 of these cases have told them right?
14 A Yes.
0414 15 Q That Fisher, if he commtted (V5)--- and commtted
16 (V3)------ , surely commtted (V1)- and (V2)-----
17 despite his denials of them right?
18 A That's what he is suggesting, yes.
19 Q Which is inmplicitly an acknow edgment that Fisher
0414 20 will |ie about whether he has commtted particul ar
21 crimes; agreed?
22 A Of course.
23 Q Yes. Because they are saying, there, you have got
24 the chief of police in effect saying 'Fisher is
0414 25 lying when he says he didn't rape (V1)--- (V1)-
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1 and when he says he didn't rape (V2) (V2)-

2 (v2)----- ', correct?

3 A It would appear that way.

4 Q Yes. Now you could well put in, sir, into that
0415 5 par agraph:

6 "Police investigation reveal ed that

7 Fisher lived within a block of the

8 | ocati ons where these rapes occurred

9 ot
0415 10 not actually true in the case of (V3)------ , he

11 wor ked within a block as opposed to live, but

12 anyway:

13 "... the description of the culprit is

14 very simlar and the nmodus operandi is
0415 15 the same in all four cases.",

16 you could easily say there ' in all five

17 cases.'; couldn't you?

18 A As an assunption, yes.

19 Q Yeah, Gail M Il er being number five?

20 A Yes.

21 Q You coul d actually say ' in all six cases.',

22 couldn't you, if you would bring in (V4)----

23 (V4)---7

24 A That's, logically, that would be --
0415 25 Q That would be a perfectly reasonable statement to
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1 have said here 'Police investigation reveal ed that
2 Fi sher lived within a block of the |ocations where
3 t hese rapes occurred, the description of the
4 culprit is very simlar and the mpdus operandi is
0415 5 the same in all six cases.' It would be a
6 reasonabl e statement as a generalization; wouldn't
7 it?
8 A As a generalization, yes.
9 Q Yes. And then the fact that Fisher hasn't
0416 10 admtted Gail M Iler and hasn't admtted (V4)----
11 (V4)--- is really of no consequence given, at
12 | east in the opinion of the author of the letter,
13 given that he has, in the opinion of the author of
14 the letter, falsely denied the rapes of
0416 15 Ms. (V3)------ and Ms. (V1)-? You see ny point?
16 A Yes.
17 Q And the questioning of Fisher, sir, of M. Fisher
18 t hat took place on October 22nd, 1970 which led in
19 part to this letter, so it really did lead to this
0416 20 letter six months later, right, this March '71
21 letter?
22 A | have no know edge concerning, concerning the --
23 ot her than general know edge --
24 Q Ri ght ?
0417 25 A -- because of being --
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1 Q But the questioning of -- you know that Fisher
2 confessed, if only fromhis letter, to the two
3 crimes that he confessed to in Saskatoon? He did
4 t hat on October 22nd, 1970, for your
0417 5 i nformation, --
6 A Ckay.
7 Q -- and he did it to Detective Karst who was one of
8 the investigators in the Gail M| Iler nmurder. You
9 see?
0417 10 A Yes.
11 Q So do you see, sir, one of the things that -- and
12 this is perhaps a little basic -- but one of the
13 t hings that police officers operate on, courts
14 operate on in determ ning whether an event
0417 15 happened or not, is sinple circunstanti al
16 evidence. You are obviously famliar with the
17 concept of circumstantial evidence; are you not?
18 A Yes.
19 Q But you see, sir, how, as we go along, there seens
0417 20 to be a little bit of a circumstantial case
21 buil ding up that maybe soneone in the Saskatoon
22 Police Force didn't want anyone to know about the
23 rapes that Larry Fisher commtted?
24 A I --
0418 25 Q Are you beginning to see ny point, sir?
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1 A | can't, | can't accept that suggesti on.
2 Q Uh- huh?
3 A | really can't.
4 Q Because despite all this, sir, despite the fact
0418 5 t hat you have now -- '"you' nmeaning the Saskatoon
6 Police Service -- have now apprehended the person
7 as far as you can renmember is the only serial
8 rapi st who commtted serial rapes in Saskatoon
9 during your whole career, right, --
o418 10 A And you are speaking of Fisher?
11 Q -- you -- yes -- you never heard about it? That's
12 your evidence, isn't it, you didn't know?
13 A That, that's true.
14 Q You don't find that extraordinary?
0418 15 A Well it -- not in ny circunstance --
16 Q Okay.
17 A -- because | had -- | have different, | had
18 di fferent assignment, my assignnments were somewhat
19 di fferent. If I were involved in the rape cases
0419 20 specifically, obviously I would, | would have
21 known about it. | was not involved.
22 Q You said yesterday, sir, as a part of one of the
23 answers to Comm ssion Counsel's question, that the
24 reason you can say there was no conspiracy of
0419 25 silence around the Fisher rapes was because you
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1 woul d have heard somet hing on the grapevine if

2 t here had been; do you remember saying that?

3 A | said something to that effect, yes.

4 Q You didn't hear anything on that grapevine about
0419 5 the arrest of the only serial rapist in your

6 career from the Saskatoon area, you didn't hear

7 anyt hi ng about that on the grapevine it seens

8 ei ther?

9 A No, | didn't, --
0419 10 Q Ri ght .

11 A -- until way on into -- | think |I was already

12 retired.

13 Q That's not sonmething you m ght expect to get on

14 t he grapevine, sir? 1It's second only to hom cide,
0419 15 surely, a serial rapist? Wat's worse, what could

16 be worse except a hom cide?

17 A Well, no disagreement on that, that's for sure.

18 Q And as well, sir, we also know that M. Caldwell,

19 who prosecuted David Ml gaard at his trial, also
0420 20 knew of the Fisher confessions. Could we | ook at

21 150576, please, and you will see this is a

22 document, sir, | -- do we know whose handwriting

23 this is, may | ask? W don't know? So if we can

24 just read it, sir, you will see:
0420 25 "acknowl edge your letter of March
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241 71",
' m sorry, | can't produce the letter, sir:
"It was stated in our letter of March
18/ 71, ...",
which is the letter | have just shown you:
" we are prepared to dispose of the
charges in Saskatoon outstandi ng agai nst
your client ...",
so it's addressed to M. Fisher's |awyer:
"... with the |east possible delay once
the charges in Manitoba have been
di sposed of.
Since the offences occurred in
Saskatoon, it would seem that our agent,
T.D.R. Caldwell, will be attending to
the matter."
And | think the document has a second page, |
think that's the end of that page, and the second
page sinply says:
"M. Meldrum would like this |ooked into
tonmorrow".
You see that, sir?
Yes.

And then if we |ook at 261053, please, we're back

now to the same letter we saw before, sir, where |
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1 turned the four rapes into the six. Do you
2 remember the | ast paragraph or second-to-| ast
3 paragraph of the letter, we just did it a few
4 m nutes ago?
0421 5 A Yes.
6 Q Now t he beginning of the letter, sir, if we can
7 | ook at the beginning of the letter you will see
8 that this is the letter written on behalf of the
9 deputy on behalf of Chief Kettles:
0422 10 "Dear sir:"
11 " Re: Larry ... Fisher"”
12 "During March 16, 1971, | was contacted
13 by M. T.D.R. Caldwell, Agent of the
14 Attorney General, who requested that |
0422 15 forward to you a summary of the facts
16 relating to offences of rape allegedly
17 commtted by the above-named."
18 So we now know that the prosecutor of David
19 M | gaard who, if precedent is anything to go by,
0422 20 woul d have had the police reports taking us back
21 into the '68 sexual offences and the (V4)----
22 (V4)--- offence on January 31st, 1969, is, a year
23 and a bit later, contacting someone about a
24 summary of those -- or of at |east one of those
0422 25 very charges, the (V3)------ charge; do you see
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1 t hat ?

2 A | see that, yes.

3 Q And then two others, because it's also talked

4 about in the same letter, the (V1)- -- indeed, if
0422 5 you |l ook right bel ow what you are | ooking at you

6 can see (V2)----- and (V1)- as numbers (1) and (2)

7 right there; you see that?

8 A | see that, yes.

9 MS. KNOX: M. Comm ssioner, before the
0423 10 wi t ness answers the question, if | may. Wth

11 respect to the two documents the witness is being

12 referred to, there's nothing in them that causes

13 one to conclusively know, as M. Lockyer would

14 put it, that M. Caldwell knew the facts of this
04:23 15 case.

16 One is sonebody writing to say

17 t hat, because he is the agent in Saskatoon, he

18 wi Il be |ooking after the matter. He is the

19 agent in Saskatoon, it doesn't say he has been

20 contacted, that anybody has discussed it with

21 him or they have any know edge he has to the

22 file.

23 Wth respect to the second

24 letter, all it sinply does is says that
0423 25 M. Caldwell asked somebody else to provide a
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1 summary of the information, which, if we want to
2 | ook at the other side of that, we could easily
3 ask "well if he had the information, he knew it,
4 why woul d he have to ask sonebody else to send it
0423 5 to the office in Regina'.
6 So to make the definitive
7 statenment that he knew based on these documents,
8 | would suggest, is a far leap from what the
9 docunents woul d suggest.
0423 10 COWM SSI ONER MacCALLUM Well | must say,
11 Ms. Knox, there has been no such conclusion in ny
12 own mnd as a result of the exam nation of this
13 wi tness on matters which he knows nothing about.
14 | can't understand, really, why questions are
0424 15 bei ng put to him about what Cal dwell m ght have
16 known.
17 MR. LOCKYER: Oh well, M. Comm ssioner, |
18 must explain that. | really have to deal with
19 that. This witness is a conbination of a witness
0424 20 involved in the case and system c witness.
21 COMM SSI ONER Mac CALLUM Yes.
22 MR. LOCKYER: He subsequently becanme chi ef
23 of police. He was asked by Comm ssion Counsel
24 if, in his view, there was any attempt to conceal
0424 25 the rapes that M. Fisher commtted fromthe
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world at | arge, meaning from M. Ml gaard and his
counsel , --

COWM SSI ONER MacCALLUM  Yes?

MR. LOCKYER: -- and I'mtrying to
denonstrate to himthat given the people who
knew, given their role in the various respective
cases, including the prosecution of David
M | gaard, the circunstantial evidence, | would
subm t, suggests that there certainly was an
attenpt to conceal those offences from David
M | gaard's defence team

COVM SSI ONER MacCALLUM Could | see the
top of that letter, please, who it's to? |
m ssed that. So this is a letter --

MR. LOCKYER: To the Deputy Attorney
General written by, on behalf of the chief of
police, advising that he:

" was contacted by M. ... Cal dwell
who requested ... | forward to you a

summary of the facts relating to

of fences of rape allegedly commtted by

t he above-named."

COWM SSI ONER MacCALLUM Yes, | see. I
under stand what you are tal king about but I'm

concerned about the fairness of putting questions

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Joseph Penkala
by Mr. Lockyer
Vol 49 - Tuesday, June 7th, 2005

Page 9515

1 like this to the witness. He said that he was

2 not aware of any cover-up, how would he be aware,

3 how could you -- | nmean he has said that --

4 MR. LOCKYER: And |I'm suggesting to him --
0425 5 sorry?

6 COVM SSI ONER MacCALLUM How could it be

7 t hat what you are now showi ng him denmonstrates

8 t hat he should have been aware?

9 MR. LOCKYER: No, |'m suggesting to him
0425 10 t hat there was such a cover-up, and if there was

11 | would then ask you, M. Conm ssioner, to

12 conclude that this witness, as chief of police,

13 m ght well have known about it.

14 MS. KNOX: M. Comm ssioner?
0426 15 MR. LOCKYER: But | have to get there

16 first.

17 COMM SSI ONER Mac CALLUM Uh- huh.

18 MS. KNOX: If I may, in terms of where

19 M. Lockyer wants to go; nunmber 1, when he was
0426 20 just responding to the statement that | nmade he

21 said 'given', he uses the phrase 'given the

22 peopl e who knew' . He may believe they knew but

23 there's not evidence before this Conmm ssion at

24 this point in time that M. Caldwell knew this
0426 25 information, there is no evidence before the
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1 Comm ssion in this regard, and while M. Lockyer

2 may want to go there we have to be bound by what

3 is the evidence and what -- not what he believes

4 because that is his particular take on this
0426 5 situation.

6 And | say to you again, there

7 is nothing in this document and the docunment that

8 he showed the witness before this that could

9 cause or support his contention that, therefore,
0426 10 former chief Penkala should conclude that

11 M. Cal dwell knew.

12 MR. LOCKYER: | think there's every reason

13 to ask you, M. Comm ssioner, to conclude that

14 there's -- it's a reasonable inference to draw
0427 15 from these two docunments. | mean with -- this

16 second document is the chief of police saying it,

17 it seenms to me.

18 COMM SSI ONER Mac CALLUM It's okay.

19 MS. KNOX: Thank you.
0427 20 MR. LOCKYER: In any event, if | --

21 COVMM SSI ONER MacCALLUM  Just, we have

22 argued our ways to within five m nutes of

23 quitting time, so I'll call the adjournment at

24 this noment and we'll revisit the matter tomorrow
0427 25 mor ni ng. In the meantime, perhaps I'll take
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| ook at the docunments.

(Adj ourned at 4:27 p.m)
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