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1 Transcri pt of Proceedi ngs
2 (Reconvened at 9:00 a.m)
3 COWM SSI ONER MacCALLUM Good nor ni ng.
4 ALL COUNSEL: Mor ni ng.
02:02 5 MR. HODSON: Mor ni ng, M. Conm ssioner. We
6 have two wi tnesses today. The first is Bruce
7 Lafreniere. Conme up to the witness stand,
8 pl ease.
9 BRUCE CHARLES LAFRENI ERE, sworn:
10 BY MR. HODSON:
11 Q Good morning, M. Lafreniere.
12 A Mor ni ng.
13 Q Thank you for appearing before this Conm ssion. I
14 understand that you are 55 years of age; is that
09:03 15 correct?
16 A That is correct.
17 Q And reside outside of Saskatoon; is that correct?
18 A Yes.
19 Q And | understand that you grew up in North
09:03 20 Battl eford and went to school with Larry Fisher;
21 is that correct?
22 A Yes.
23 Q And, as well, with a fellow by the nanme of Arnold
24 Poitras, P-O-1-T-R-A-S?
09:03 25 A That's correct.
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1 Q And did you know Linda Fisher growi ng up?

2 A Very casual ly.

3 Q And | understand, did you becone aware at some

4 time in 1969-1970 of the Gail MIler murder and
09:03 5 David M| gaard's conviction of that murder?

6 A Pretty much everyone in Saskatchewan knew that,

7 yes.

8 Q And so that was something you would have been

9 aware of at the time through the media?
09:03 10 A Yes.

11 Q And back at that time, and again the late '60s, do

12 you -- did you encounter Larry Fisher? Did you

13 know him at that tinme?

14 A Well | knew himprior to that, and yes, | met him
09:04 15 sometime in the '60s in front of the Hudson's Bay

16 downt own.

17 Q | n Saskatoon?

18 A That's correct.

19 Q And is there something that stands out from that
09:04 20 encounter?

21 A Umm, he gave me a really odd feeling. He | ooked,

22 he didn't |look Iike when I knew himin high

23 school, he was very -- | don't know, he just

24 | ooked different and gave ne a very creepy
09:04 25 feeling.
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1 Q Yeah. Did you becone aware, in the years after,
2 that M. Fisher had been convicted of crimes both
3 in Saskatchewan and in Manitoba?
4 A Yes. | remenber there was a rape in North
09:04 5 Battl eford of an elderly woman that he was
6 convicted of, and | believe he cut her throat at
7 the same tinme.
8 Q | believe that was in 1980. And (V10) (Vio0) -,
9 does that name sound famliar, or do you recall
09:04 10 the --
11 A | don't recall the name.
12 Q And so at that time would you have been aware --
13 were you living in North Battleford at that tinme;
14 do you renmenber?
09:05 15 A Um, | believe | was, yes.
16 Q And so you would have been aware of M. Fisher's
17 conviction of that crime; is that correct?
18 A Yes.
19 Q Were you aware of previous convictions of M.
09:05 20 Fi sher at that time?
21 A | don't know if it was that time, but some --
22 there was a period when | did become aware of
23 ot her convictions that he had been sent away for.
24 Q Okay. | understand that at some point, sir, you
09:05 25 had an occasion to discuss M. Fisher with Arnold
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bruce Charles Lafreniere
by Mr. Hodson
Vol 71 - Thursday, September 15th, 2005

Page 14064

1 Poitras or Poitras; is that correct?

2 A That's correct.

3 Q And can you tell us about that?

4 A Umm, |'m not remembering the -- | can't remember
09:05 5 t he exact date. The conversation went somewhat

6 that he told nme that sonmeone had told him that his

7 wife, at the time the -- when Gail M Il er was

8 mur dered, that he came home, changed his cl othes,

9 he had bl ood on his clothes, and went back to work
09:05 10 agai n.

11 Q Okay. So let's just back up. So Arnold told you

12 t hat he had heard, from sonmeone else, this

13 information?

14 A That's correct.
09:06 15 Q And did he tell you who he had heard this from?

16 A If | remenber correctly it was his sister-in-I|aw.

17 Q And was that Doris Poitras?

18 A Yes.

19 Q And so Arnold told you that he heard from Dori s,
09:06 20 and Doris had heard from Linda Fisher, is that

21 correct?

22 A That's correct.

23 Q So the information you received from Arnold

24 Poitras, you believe, originated with Linda
09:06 25 Fisher; is that correct?
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Yes.

And tell us again that Linda Fisher had said what,
t hrough Doris, to Arnold, to you?

That Larry had gone to work, came home, changed
his cl othes because he had bl ood on them and then
went back to work.

And is there anything else that you recall Arnold
Poitras telling you?

Umm, no.

And do you remember, tinme-w se, when this would --
when this discussion would have been with

M. Poitras, year?

| believe it was in the early/ md-"'80s.

Okay. Do you remember where it took place?

| think, I'mnot sure, | think it m ght have been
at the Beaver Hotel in North Battleford but |I'm
not, | couldn't be certain exactly.

And at the time that you had this discussion with
M. Poitras would you have been aware, at that
time, of the fact that M. Fisher was in jail for
t he assault on (V10) (Vi10)-?

Yes.

And when you heard this information tell us what
went through your m nd?

Well | asked himif he told anybody.
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And what did he say?

He said he hadn't, and | said "well somebody has
got to tell sonebody".

Okay. And why did you tell himthat?

Well obviously, if there was an innocent person in
jail, somebody had to be told.

Okay. At that time did you, in your m nd, either
draw a conclusion or at |east suspect that M.

Fi sher may have been responsible for Gail Mller's
mur der ?

Well at that time it seemed kind of obvious that,
if he was already in jail for the, almst the same
type of crime, that yeah, it seemed |like a normal
concl usi on.

Had you been aware at that time, M. Lafreniere,
whet her -- aware of efforts by M. Mlgaard in the
medi a di sputing his conviction or professing his

i nnocence for the crime; were you aware of any of
t hat ?

| couldn't tell you for sure.

Okay. So then after you had this information from
M. Poitras what did you do, what did you do wth
this information?

Um | went to -- | happened to be working up in

Shel |l brook and | went to the RCMP in Shell brook,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv



Bruce Charles Lafreniere
by Mr. Hodson
Vol 71 - Thursday, September 15th, 2005

Page 14067
1 told them what | had heard, and left it at that.
2 Q And when you went in to the RCMP, how |l ong after
3 your discussion with M. Poitras would that have
4 been, approxi mately?
0908 5 A | don't know. | m ght have thought about it for a
6 week or so, but | think, pretty much the first
7 opportunity | got, | told who |I thought would be
8 appropriate.
9 Q And what caused you to go in to the Shell brook
09:09 10 RCMP?
11 A Well | worked there at the time and it was, it was
12 convenient, and | also knew the officer there
13 somewhat through work because of our safety
14 ['iai son with our company and the RCMP.
09:09 15 Q And who was the officer that you knew at the
16 Shel | brook detachnment ?
17 A It would have been Sim ngton.
18 Q Woul d that have been Bill Sim ngton?
19 A | couldn't tell you his first nanme.
09:09 20 Q And prior to going in to the detachnent you had
21 met M. Simngton before; is that correct?
22 A Yes, he -- through work, some of our safety
23 meeti ngs, yeah.
24 Q And so tell us, or tell us what you recall of your
09:09 25 meeting with the RCMP?
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1 A Um, | had just got in there, | asked to speak
2 with him told himthat | had some information
3 t hat m ght be inportant. | told him what | had
4 heard, | can't remember if he took any notes, and
09:10 5 that was pretty nmuch it.
6 Q And so you would have told -- did you tell him
7 where you got the information from for example,
8 Arnold Poitras?
9 A Yeah, | believe | must have, | -- like we're
09:10 10 tal king several decades ago so --
11 Q Ri ght. Any reason you wouldn't have told him
12 everything that Arnold Poitras told you?
13 A No, | would have told him exactly what | heard.
14 Q And, again, would you have told himthat it
09:10 15 related to the Gail M I Iler murder?
16 A Yes.
17 Q And do you think you would have nmentioned the name
18 David M|l gaard in that discussion?
19 A Yes.
09:10 20 Q And at that time, when you went in, again -- and
21 you may have answered this already -- did you have
22 a view, at that time, as to whether or not M.
23 Fi sher either was or may have been responsible for
24 the death of Gail MIler?
09:10 25 A Well | thought that there was a definite
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1 possibility that he was responsi ble, yes.
2 Q And i s that what pronpted you to go in to the
3 police?
4 A Absol utely.
09:10 5 Q And then how did you leave it with M. Sim ngton?
6 A | just assumed that he would follow up on it and
7 the correct action would be taken.
8 Q Now there is a date in some of the docunents that
9 suggests that encounter took place in 1986; are
09:11 10 you able to --
11 A I --
12 Q -- agree with that or are you --
13 A | would think that was sonmewhat cl ose, yes.
14 can't give you an exact time or date.
09:11 15 Q And then | understand at a |ater point you had
16 occasion to talk to M. Hersh Wbl ch, |egal counsel
17 for M. David Ml gaard; is that correct?
18 A Yes. That would have been in, | think, 1990.
19 Q Okay. And then tell us about that, please?
09:11 20 A | had heard through the news media that
21 Ms. M|l gaard was | ooking, or the famly was
22 | ooking for any information that m ght pertain to
23 her son's case, and | wasn't sure if they had ever
24 gotten that information.
09:11 25 Q When you are talking '"that information' you are
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tal ki ng about Larry Fisher?

That's correct.

Okay. So what did you do?

| phoned himup and told him | had sone
information for him

Okay. And did you speak directly to M. Wl ch?
Yes | did.

There's phone records and a date that suggests
that it was on February 26th, 1990; does that
sound about right?

That's about right, yes.

And tell us, to the best of your recollection,
what you would have told M. Wbl ch?

Umm, | believe |I told him 1 thought | knew who the
killer was, and he was in jail for the sanme crime
or a somewhat simlar crimes, and had been

convi cted of other rapes, and that his name was
Larry Fisher.

And did you tell him about the information Arnold
Poitras gave you about Linda Fisher saying he canme
home wi th bl oody clothes?

| believe I did.

Okay. Did you provide M. Wl ch with your name?
No | didn't.

And why not ?
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A Um | -- | just wanted to be anonymous. I
t hought | would tell him what | knew, if | could
hel p, fine.

Q And did you leave himwi th any way to contact you?

A Yes, | did. | told himthat he could call nme, if
he could get -- contact me through CIWVN and use
t he name ' Bud'. That's just an old nickname |
had.

Q Ri ght. And so, what, he would call the station
and do what ?

A Just say he wants to talk to Bud. | never really
t hought that he m ght try and get ahold of me, and
| wasn't sure if | could provide any nore
i nformati on anyways, SO --

Q Now -- and I'Il show you some documents in a
monment -- you ended up being dubbed with the alias
Sidney W I son; have you -- did you ever use the
word ' Sidney W1l son' in your discussion with
M. Wl ch?

A Never .

Q Do you know where that came from?

A Haven't a clue.

Q So when you talked to M. Wblch you didn't give
himthe name Sidney WIlson; is that right?

A No. The only one | used was Bud.
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1 Q If I could call up 001814, please. And, M.
2 Lafreniere, this is a letter from Hersh Wolch to
3 M. Eugene WIlianms, who was a | awyer with Federal
4 Justice, and I'll just call this part out. And
09:14 5 this letter M. Wblch is reporting his
6 conversation with you to a |lawer with Federal
7 Justice and it goes on to say, M. Wlch -- in
8 fact | think the letter is from David Asper, |I'm
9 sorry. Did you ever talk to David Asper?
09:14 10 A No | did not.
11 Q OCkay. So you had one call with Hersh Wbl ch and
12 that's all; is that correct?
13 A That's correct.
14 Q And it says, 'This letter will confirmthe
09:14 15 substance of our telephone conversation on
16 February 28th, 1990.°
17 | think that's the conversation
18 bet ween Asper and W IIliams.
19 "M. Wblch was contacted on
09:14 20 Monday, February 26th, 1990, by an individual who
21 identified himself as Sidney W I son?'
22 And | think you have told us
23 that that wasn't the case; was that correct?
24 A That's correct.
25 Q "This individual refused to provide any details of
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1 his personal identity and we do not have a
2 t el ephone number or anything of that nature to
3 identify him M. WIlson informed us that he knew
4 the true identity of the killer of Gail Mller.
09:15 5 He advised that the true killer's name was Larry
6 Fi sher, an individual who is apparently from North
7 Battl eford, Saskatchewan. Furthermore, M. W I son
8 advi sed that Fisher had arrived at home on the
9 mor ni ng of January 31st, 1969 covered wi th bl ood,
09:15 10 and that Fisher's wife had seen this. Fi sher's
11 wi fe then apparently heard of the nmurder |ater
12 t hat day and concluded that Fisher may have had
13 some invol vement. Fisher's wife then apparently
14 told WIlson who claims that he went to the police
09:15 15 a number of years ago with this information. W
16 further understand from Wl son that Larry Fisher
17 is currently in prison serving a sentence arising
18 froma rape or murder or both.
19 Now this part here about,
09:15 20 "Fisher's wife then apparently heard of the nurder
21 | ater that day and concl uded that Fisher may have
22 had some involvement.', do you recall if that was
23 information that you would have (a) heard from
24 Arnold Poitras and (b) told M. Wbl ch?
09:15 25 A | couldn't be certain about that. All | know is
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1 that he told me that he came home with blood on

2 his clothes, she saw it and he changed, but that

3 woul d be a normal conclusion |I would assune.

4 Q So it's possible that this piece of information
0916 5 t hat has the brackets there:

6 "Fisher's wife then apparently heard of

7 the murder |ater that day and concl uded

8 t hat Fi sher may have had sonme

9 i nvol vement . "
09:16 10 | s that possible that M. Poitras told you that?

11 A It's possible.

12 Q Do you have a recollection of that?

13 A No, | do not.

14 Q And then apart from the name Sidney WIson and
09:16 15 your coments with respect to that sentence about

16 Li nda Fisher concluding that Larry Fisher may have

17 had some involvement, is the balance of that

18 par agraph correct, does it accurately reflect what

19 you would have told M. Wolch in your phone call?
09:17 20 A That's correct, except she never ever talked to ne

21 about him

22 Q OCh, I"m sorry, thanks for pointing that out.

23 Fi sher then apparently told WIlson and | think

24 what you are saying is it went through, from Linda
09:17 25 to Doris Poitras to Arnold Poitras to you; is that
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1 correct?
2 A That's correct.
3 Q And you would have told M. Wil ch that; is that
4 correct?
0917 5 A ' m assum ng so.
6 Q Let me go back. Wuld you have given himthe name
7 Arnold -- any names, Arnold Poitras or Doris
8 Poitras?
9 A | m ght have. | can't remember our exact
09:17 10 conversation to be honest.
11 Q | think in fairness, in the documents | don't
12 think there was any information -- | think the
13 police | ooked for Sidney WIlson for a couple of
14 years and finally found you through phone records.
09:17 15 Does that sound correct?
16 A That is correct, yes.
17 Q So | think fromthat, the inference m ght be drawn
18 that no other information may have been given, but
19 do you have a recollection of that, of giving them
09:18 20 any name or any information that m ght | ead back
21 to your identity?
22 A No, | didn't want ny identity known.
23 Q If we could call up 045168, please, and again this
24 is just a memorandum from the Federal Justice
09:18 25 | awyer M. Wlliams to his file and it tal ks about
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a conversation with David Asper, and he says:
"M. Asper provided some additional
details concerning the arrangenments that
were made with "Sidney W1l son". M.
Asper said that initially they were
instructed to call radio station CIWVN in
Saskatoon and to | eave a message at the
reception desk for "Bud". Thereafter, a
message would be broadcast to the
informant alerting himit call M.
Asper's office. However, they did not
have to do that as it appears that M.
Asper's office did not resort to this
procedure because M. Wl son's call nade
t hese arrangenents unnecessary."

"' m not sure what that means.
"M . Asper indicated that he was making
inquiries at the radio station to
determ ne the identity of the individual
who had made these arrangenments.”

' m not clear what that's about, but your

conversation with M. Wbl ch was not pronpted by

any call to the radio station or anything of that

nature?

No, no, it just popped into my head. He asked ne
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1 how do I contact you and | just thought, well, |
2 just happen to listen to that radio station a | ot.
3 Q If we could call up 045233, please, and this is a
4 note, and | believe it's a note prepared by a
09:19 5 Saskatoon city police officer regarding a call
6 with Eugene W Illiams. The date isn't clear there,
7 but I think it would be sonetime after your call
8 to M. Wblch, and:
9 "- M. WIlIliams advises that a Sidney
09:20 10 W | son approached council for David
11 M | gaard. "
12 And this information -- and | want to draw your
13 attention here, this note says, and it's
14 referring to you:
09:20 15 "- He was not only interviewed by
16 police, but also by M. T.D.R. Cal dwell,
17 Crown Prosecutor."”
18 Did you ever talk to M. Caldwell about the
19 information you gave to Hersh Wbl ch?
09:20 20 A No, | did not.
21 Q And | believe there's a few other documents that I
22 t hi nk explain that that may have been put there in
23 error, M. Comm ssioner. So you've never talked
24 to M. Cal dwell ?
09:20 25 A No .
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1 Q And as far as being interviewed by police, were
2 you i nterviewed by police about the information
3 you had?
4 A Sometime in 1993 | was, yes.
0920 5 Q Ckay. But prior to talking to the RCMP in 1993
6 when they | ocated you, had you ever been
7 interviewed by police with respect to the
8 information you had about Larry Fisher?
9 A Never, no.
0921 10 COWM SSI ONER MacCALLUM By Saskatoon City
11 Police?
12 A No.
13 BY MR. HODSON:
14 Q And in fairness, this may be referring to your
0921 15 di scussion with M. Sim ngton of the RCMP. Did
16 you believe that was an interview with hin?
17 A | don't know if you would call it an interview,
18 but yes, | did see him
19 Q Do you remember if he asked you any questions?
09:21 20 A No, | can't remenber him asking ne any questions.
21 Q Okay.
22 A "' m not saying he didn't, but | can't remenmber.
23 Q Then if we could call up 035707 which is | think
24 doc I D 035694. | think at some point in 1993 you
09:22 25 were contacted by the RCMP; is that correct?
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1 A That is correct.

2 Q And tell us about how that came about, what

3 happened?

4 A | received a phone call at work from one of the
0922 5 RCMP officers asking if he could meet and discuss

6 what | had told M. Wl ch and we arranged a

7 meeting and | told himpretty much the same thing

8 that | told M. Wl ch

9 Q And at that time is it fair to say that it was
09:22 10 your belief that no one knew your identity; is

11 t hat --

12 A That is correct, yes.

13 Q And did you come to |earn how the RCMP found you?

14 A | assumed they had tracked me down from ny
09:22 15 conversation with the RCMP in Shell brook and they

16 said no, that's the first time they heard of it

17 actually.

18 Q Okay. So when they approached you, you said you

19 t hought it was because of your contact with M.
09:23 20 Sim ngton?

21 A That's correct.

22 Q And then did you subsequently |earn how they

23 tracked you down?

24 A Yes, through my phone records.
09:23 25 Q And | think, and | don't propose to call them up,
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1 M. Comm ssioner, but one of the docunments is a
2 search warrant that the RCMP obtained to get the
3 phone records showing incomng calls to M.
4 Wbl ch's office and | think that's how it was
0923 5 identified. We'll maybe just go through this
6 report. These are the notes that the officers
7 made of their meeting with you and | just want to
8 go through and ask you some questions about them
9 and just scroll down here, it says:
09:23 10 "M. Lefreniere appeared to be very
11 concerned prior to the interview but
12 only to the extent that he appeared to
13 have somet hing on his m nd. | expl ai ned
14 the terms of reference and mandate of
09:23 15 our investigation and that we had becone
16 aware that he may be able to assist us.
17 He was not told of the execution of the
18 search warrant nor anything specifically
19 related to the file. Nei t her M | gaard
09:23 20 nor Fisher were mentioned initially
21 during the introductory remarks."
22 Does that sound correct as far as the -- maybe we
23 can go through it all before you -- do you
24 remember the start of the neeting, the
09:24 25 i ntroductory remarks?
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1 A | think it was, they asked me if | had made a
2 phone call to Hersh Wl ch.
3 Q Okay. We'll go through maybe the next page,
4 pl ease, 706, it says:
0924 5 "Lefreniere asked if our meeting related
6 to what he had spoken to Sgt. Bill
7 Sim ngton of Shell brook Detachment about
8 during the md 1980's. W said that it
9 didn't and in fact, we were not famliar
09:24 10 with that conversation at all. He then
11 stated that he would start at the
12 begi nni ng and proceeded to account for
13 his knowl edge of the matter. He st ated
14 t hat :
09:24 15 - he is from North Battleford and knew
16 Larry Fisher when they were boys.
17 Lefreniere knew Fisher to be a nice guy
18 and they were friends.
19 - he knew Linda Fisher as well but
09:24 20 hasn't seen or spoke to her in many
21 years. He met Larry in the late ' 60s on
22 2nd or 3rd Avenue in Saskatoon and had
23 not seen himin some tinme. Lefreniere
24 stated that Larry was either on drugs or
09:25 25 somet hi ng because his eyes were
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1 terrifying. Lefreniere said that this
2 meeting had such a profound effect on
3 hi m that he wouldn't turn his back on
4 Larry when they parted conpany. Fi sher
0925 5 made the hair on his neck stand up,
6 Lefreniere comented."”
7 Agai n, would that be an accurate recordi ng of
8 what you would have told the RCMP?
9 A Exactly.
09:25 10 Q Scroll down:
11 "- over the ensuing years, Lefreniere
12 became aware that Larry Fisher had
13 commtted the rape in 1980 in North
14 Battl eford. It is apparent that he may
15 not have been aware of the rapes in
16 W nni peg or Saskat chewan. Lefreniere
17 was i nformed of this by me during our
18 conversation and seemed genui nely
19 surprised at this new information."
09:25 20 Agai n, do you recall that happening, is that an
21 accurate account ?
22 A It seens like it, yes.
23 Q And | think what this is referring to, that in
24 addition to the (V10) (V10)- matter, Larry Fisher
09:25 25 had been convicted of two rapes and a robbery in
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W nni peg, three rapes and an indecent assault in
Saskatoon in 1968, ' 69 and ' 70. Do you recall the
RCMP telling you about that?

Yes.

And it appears fromthis note that this was new
information for you; is that correct?

That's correct.

|f you could scroll down:

"- prior to 1985-1986 or near that time,
he was informed by Arnold Poitras
(related to Doris Poitras who is an
acquai ntance of Linda Fisher) that Linda
had apparently said that on the nmorning
of the murder on 69 Jan 31, Larry cane
home with blood on his clothing. This
informati on concerned Lefreniere so in
or around 1986, he decided to do
somet hi ng about.

- he was in Shell brook, Sask during 1986
and attended Shell brook Detachment where
he states that he spoke to Sgt. Bill

Si m ngt on. Lefreniere stated that he
informed Sgt. Sim ngton of the above
informati on and his suspicions but he is

unawar e of any action taken. He |iked
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Sgt. Sim ngton and was treated well by
hi m but again, was not made aware of

any action taken."

"- around 1989 to 1990, it was apparent
that his information had not been acted
on because M. Ml gaard and his | awyers
had been soliciting the public for

i nformation. Lefreniere then contacted
M. Wolch's office by telephone and
first spoke to his secretary. He was
then referred to M. Wl ch. Lefreniere
states that he called from his

resi dence.

- he informed M. Wl ch that Linda

Fi sher saw Larry the morning of the
murder and that the latter had bl ood on
hi s cl ot hing. Lefreni ere never spoke to
Li nda about this matter.

- he used the name "Bud" and stated that
he could be reached at radio station

CIWWN Further contact never occurred."
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| s that an accurate account of what you woul d
have told hin?
Yes.

"- he has never spoken to anyone about

this matter other than ourselves, Sgt.

Sim ngton, Poitras and M. Wbl ch. He

has never been approached by anyone

el se. He may have told his ex-wfe.

- he is not aware of the name Sidney

W | son. He stated that he may have

heard it before, he is unsure, but he

used the nanme " Bud". Lefreni ere asked,

"Why would | use the name Sidney W I son

when | said to ask for Bud?"

And again, is that an accurate account of what
you woul d have told hinf?
Yes.

"- he confirmed that he has never spoken
to Ms. Ml gaard or anyone el se
investigating on her behalf.

- he does not know Bryan Wi i ght (Linda
Fi sher's ex comon-|aw husband), or
David Wl son (as noted in this file)."

ls that correct?

That's correct.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bruce Charles Lafreniere
by Mr. Hodson
Vol 71 - Thursday, September 15th, 2005

Page 14086

1 Q "- he is concerned over Larry Fisher

2 | earning of the information provided to

3 us, that is, that Lefreniere has stated

4 that he was told of Larry with bl ood on
09:28 5 his cl othing. His area of concern lies

6 in the safety of his famly once Larry

7 is released.”

8 Again, is that an accurate account of what you

9 woul d have told hinm?
09:28 10 A That is correct.

11 Q And then it goes on:

12 "M. Lefreniere would not consent to

13 providing a statenment as it was his wi sh

14 to remain conpletely out of the picture.
09:28 15 | stated that we could not guarantee

16 t hat his name would not be released but

17 | did add that his concerns would be

18 not ed. It is his wish that his identity

19 and address not be released for reasons
09:29 20 cited above."

21 Again, is that something you would have told the

22 RCMP?

23 A Yes.

24 Q Then after the RCMP, did you ever talk to anybody
09:29 25 el se either with the police or government or
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1 anybody in authority about any of these matters?

2 A No.

3 MR. HODSON: Thank you, M. Lefreniere,

4 t hose are my questions. "1l check and see if
0929 5 ot her counsel have questi ons. | believe that

6 Ms. McLean and M. G bson have questions.

7 COMM SSI ONER MacCALLUM  Okay.

8 BY MS. McLEAN:

9 Q Good morning, sir. My name is Joanne McLean and |
09:29 10 represent Joyce M I gaard and also for today's

11 purposes |I'm here also on behalf of M. WIch who

12 is David's | awyer who was unable to be here today.

13 On behalf of the Mlgaard famly, | first want to

14 t hank you for making that call to M. Wlch back
09:30 15 in 1990. It's probably the nobst inmportant phone

16 call in this entire case.

17 You made that call, sir, as you

18 told us, in response to the plea that

19 Ms. M| gaard had put out to the public?
09:30 20 A That's correct.

21 Q And in part it was because it appeared that

22 not hi ng had happened about the original report

23 t hat you had made; is that fair?

24 A Yes.
09:30 25 Q When you spoke to M. Wblch, it's apparent to you
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now that within a couple of days of that cal
Wol ch had passed on information to the
aut horities?

Apparent to me now, Yyes.

We had that letter up initially, you saw it was

dated February 28th, the letter from M. Asper?

Uh- huh.

And the substance of the information that you had

given to M. Wil ch was contained in that letter?

Yes.

And it's become apparent to you over the | ast

years that people were very, very anxious to talk

to you after 1990; is that fair?
Yes.

M. Wbl ch woul dn't have had, given that he's

the information to the authorities imediately, he

woul dn't have had any reason to pass on any

information that was not, to his belief, correct;

right?
Yes.
It would have defeated the purpose?

Yeah.

And if he's not going to give accurate information

as far as he knows about how to contact you,

not going to do anybody any good is it?
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1 A That's correct.
2 Q | appreciate it's very difficult for you to
3 remember now a conversation that you had in 1990,
4 particularly one where you were hoping to be
0932 5 conpl etely anonymous; right?
6 A That's correct.
7 Q And you were contacting the law firm and you had
8 to go through | guess the receptionist first;
9 right?
09:32 10 A Yes.
11 Q And then you had to talk to M. Wbl ch's secretary.
12 Do you remember that?
13 A Vaguel y, but --
14 Q And then finally you get to M. Wl ch?
09:32 15 A Ri ght, that's correct.
16 Q Now, you were calling hoping to be conpletely
17 anonynmous. s it possible, sir, that when you
18 called, the receptionist or the secretary asked
19 you for a name and you just i mediately gave a
09:32 20 name that canme into your head?
21 A It's possible.
22 Q And that name may very well have been Sidney
23 W | son?
24 A | don't recall ever using that name. The only one
09:33 25 | used was Bud.
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1 Q Now, you remenber that very clearly because that's
2 M. Wbl ch saying to you specifically how do | get
3 in touch with you?
4 A Yes.
0933 5 Q And you quickly had to think of a way that he
6 could get in touch with you?
7 A That's correct.
8 Q And you t hought of Bud, your nicknane --
9 A Uh- huh.
09:33 10 Q -- and the radio station you listened to?
11 A Ri ght .
12 Q And that's very clear in your mnd because that
13 was somet hing that would possibly result in
14 anot her conversation between you; right?
09:33 15 A That's correct.
16 Q But when you are first calling, you just want to
17 call M. Wblch, you just want to tell him Larry
18 Fisher may well be the killer you are |ooking for?
19 A Uh- huh.
09:33 20 Q And get on about your life?
21 A That's correct.
22 Q And a secretary or receptionist says to you when
23 you say can | speak to M. Wbl ch, they say who's
24 calling, please, possibly you simply said Sidney
09:34 25 Wl son just to get through?
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1 A | can't ever recall using that name, but | guess
2 anything is a possibility.
3 Q Okay. And in 1993 when you first spoke to the
4 police, it was some three years afterwards?
0934 5 A That's correct.
6 Q And at the time that you first spoke to the police
7 in 1993 about that, you told them apparently that
8 you didn't think you had used the word, the name
9 Sidney Wl son?
09:34 10 A | didn't think, yeah, and |I don't think so now
11 ei ther, but --
12 MS. McLEAN: | think that's everything,
13 sir, and thank you again for making that phone
14 cal |l .
09:35 15 A You're wel come.
16 BY MR. Gl BSON:
17 Q Good morning, M. Lefreniere, ny name is Bruce
18 G bson, | act for the RCMP.
19 A Good nor ni ng.
09:35 20 Q And |I'm just going to spend a little bit of time
21 tal ki ng about your contact with the RCMP, with M.
22 Sim ngton, again with the officers in 1993, and
23 some of what we are going to talk about we've
24 covered a little bit with M. Hodson, so I'IIl try
09:35 25 not to repeat that too much. "' m wondering if we
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could put up document 035694 and go to page 705 of
t hat document, please. Just at the bottom there
it says:
"Prior to 1985-1986 or near that tinme,
he was informed by Arnold Poitras
(related to Doris Poitras who is
an acquai ntance of Linda Fisher) that
Li nda had apparently said that on the
mor ni ng of the murder on 69 Jan 31 Larry
came home with blood on his clothing.
This information concerned Lefreniere so
in and around 1986, he decided to do
somet hi ng about it."
And if | recall your testimny earlier, you said
t hat you think, and again | appreciate this is
goi ng back a number of years, that that
conversation |likely occurred in North Battleford
at the Beaver Hotel and that shortly thereafter,
within a matter of weeks or nonths, | don't think
you can pin the time down exactly, you went into
Shel |l brook RCMP; is that correct?

That's correct.

And you weren't living in Shell brook at the time
but were working there, or |I'mjust not too clear
on that.
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1 A | had an apartment there that | stayed in during
2 the week and went back to ny farm which was just
3 north of North Battleford on the weekends.
4 Q If we could just scroll down to the next
0937 5 par agraph:
6 "- he was in Shell brook, Sask during
7 1986 and attended Shel |l brook Detachment
8 where he states that he spoke to Sgt.
9 Bill Simngton. Lefreniere stated that
09:26 10 he informed Sgt. Sim ngton of the above
11 informati on and his suspicions but he is
12 unawar e of any action taken. He |iked
13 Sgt. Sim ngton and was treated well by
14 hi m but again, was not nmade aware of
0927 15 any action taken."
16 And your recollection, because you knew the man,
17 is that it was Bill Simngton or Sgt. Sim ngton
18 t hat you spoke with that day?
19 A That's correct.
09:37 20 Q And it says here that you |liked him and were
21 treated well. Did you get the impression from him
22 that he was attentive to what you were raising?
23 A Yes, he was.
24 Q And did he seem concerned about the information
09:37 25 t hat you were passing al ong?
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1 A Somewhat . | can't remember exactly to be honest

2 with you.

3 Q Ei t her way, he was not dism ssive of the

4 information that you were relaying to hinf
0938 5 A No, he was not.

6 Q Okay.

7 A He thanked me for it, | remenber that, for com ng

8 in.

9 Q Al'l right. Now, that information that was passed
09:38 10 on was | guess in a rather circuitous route in the

11 sense that it was Linda Fisher to Doris to Arnold

12 to you; is that fair to say?

13 A That's correct, yes.

14 Q And your recollection is that there wasn't any
09:38 15 follow-up with you, but do you know if there was

16 any follow-up with Linda Fisher?

17 A | would have no way of know ng that.

18 Q OCkay. And when you l|left the detachment after

19 speaking with Sgt. Sim ngton, do you recall if he
09:38 20 advi sed you as to what steps he was going to take?

21 A No.

22 Q Okay. So you were left unaware as to what he

23 m ght do with that information; is that fair to

24 say?
09:39 25 A That's correct.
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1 Q And to your know edge, at that time, was Linda
2 Fisher living in the Shell brook area or was she
3 l[iving in Saskatoon or did you know where she was
4 living?
0939 5 A | had no idea where she was |iving.
6 Q But to your know edge, did you know at |east if
7 she was living in Shell brook?
8 A No.
9 Q No, she wasn't, or no, you didn't know?
09:39 10 A | didn't know where she was |iving. She possibly
11 could have been, but | did not know where she was
12 living.
13 Q Okay, that's fair, thank you. So if | understand
14 your information correctly, you are not aware of
09:39 15 Sgt. Simngton, if he passed information al ong
16 within the RCMP or if he passed that along to
17 anot her police agency or whether someone within
18 the RCMP passed that along to another policing
19 agency?
09:39 20 A "' m not aware of that at all.
21 Q Al'l right. And are you aware that Linda Fisher
22 had attended at the Saskatoon police station in
23 1980 with a concern about Larry Fisher and the
24 Gail MIler murder and her suspicions that he
09:40 25 could have been involved in that nmurder?
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1 A No, | was not aware of that.

2 Q Just for the record, M. Comm ssioner, that

3 statement of Linda Fisher, 1980, is 004921. I

4 don't propose to go through that with
092:40 5 M. Lefreniere, but just to reference that.

6 COMM SSI ONER MacCALLUM  Okay.

7 BY MR. Gl BSON:

8 Q If we could go to page 701 of this document,

9 pl ease, and in this paragraph here you reference
09:40 10 the information that you've discussed earlier in

11 your testinony and then in this paragraph al ong

12 here it says:

13 "M. Lefreniere would not consent to

14 providing a statement as it was his wi sh
09:40 15 to remain conmpletely out of the

16 picture.™

17 And | guess if | heard your evidence correctly,

18 you were concerned about your safety, your

19 famly's safety and that you wanted to sort of
09:41 20 stay in the background on this if at all

21 possible; is that correct?

22 A That's correct.

23 Q Do you recall back in 1986 when you went to see

24 Sgt. Sim ngton whether you provided a statenent at
09:41 25 that time or did not wish to provide a statenment
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1 at that tinme?
2 A | didn't provide a statement. Like, a written
3 statement ?
4 Q Yes.
0941 5 A No, | did not.
6 Q Did you have simlar concerns at that time as
7 wel | ?
8 A | probably would have, but | don't know if | ever
9 brought that up with him or not.
09:41 10 Q Ckay. But your recollection is that you did not
11 provide a statement at that tinme?
12 A That's correct.
13 Q OCkay. And do you recall whether Sgt. Sim ngton
14 was taking notes or was filling out a form or
09:41 15 where your interaction took place with him? Maybe
16 we can just try to flush that out a little bit.
17 A | don't recall him taking any notes.
18 Q Okay. It's possible that he could have taken
19 not es?
09:42 20 A He could have, but | don't remember himwiting
21 anyt hi ng down.
22 Q Okay. And again, do you recall roughly how | ong
23 your conversation was with Sgt. Sim ngton?
24 A 15, 20 m nutes.
09:42 25 Q Okay. And so during that tinme he may have taken
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notes or he may not have, you are not in a
position to say; is that fair?

| cannot renmenber him taking any notes, no.

And when the RCMP canme out to see you in 1993, |I'm
assum ng, and correct me if I'm wong, it doesn't
appear fromthe ' 93 continuation reports here,

t hey never sat down and interviewed you and showed
you copies of a statement of yours or any notes

that Sgt. Sim ngton took during your interaction

with himin 19867

No. If | recall correctly, that was the first |

heard of that, was at that meeting.

Ri ght, okay. And subsequently they never cane

back to speak with you in 1993 about your contact

with Sgt. Sim ngton?

No one contacted me again.

And again, if we could just call up another
document here, 035665, and if we could go to

t hat docunent, please, and again this is a

continuation report where the RCMP are follow ng

up with respect to your contact with Sgt.
Sim ngton, all right, and if we can just cal
par agraph up, please, and the officer that's
conmpl eting these notes indicates:

"l spoke to Sgt. Corbett, in charge
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1 Shel | brook Det achnment . He was not
2 famliar with Bruce Lefreniere and had
3 no know edge of the incident."”
4 Now, this is in 1993. Were you still in
0943 5 Shel |l brook in 1993, M. Lefreniere, or not? |
6 t hink you were in Saskatoon at that time.
7 A Yes, | was in -- | was only in Shell brook for a
8 short period of time.
9 Q Okay. It goes on to say:
09:44 10 "“An indices check was conducted and |
11 was told the results were negative. Had
12 there been a file, it would have been
13 destroyed sone tinme ago. No record of
14 the file exists.”
09:44 15 And were you ever in subsequent discussions with
16 the RCMP or anyone el se ever informed that any
17 paper trail that may have been in existence at
18 one time in regards to your contact with Sergeant
19 Simngton in 1996 -- or sorry, 1986 would no
09:44 20 | onger have been in existence in 19937
21 A "' m not sure of your question.
22 Q Okay, I"m sorry, |'m probably not phrasing it very
23 wel | . ' m assum ng, and correct ne if |I'm wrong,
24 your evidence is that you didn't have any further
09:44 25 contact with the RCMP after that initial 1993
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1 contact with respect to your dealings with
2 M. Wbl ch and dealings with M. Sim ngton; is that
3 correct?
4 A That's correct, yes.
0944 5 Q So no one ever came and tal ked to you about the
6 records having been destroyed, if there were any
7 records of your dealings with M. Sim ngton?
8 A No one talked to me about any records being
9 destroyed, or any records, for that meter.
09:45 10 Q Okay. And, again, it's not really a fair question
11 to put to you but just as a matter of record --
12 and, again, there will be other individuals that
13 wi Il give evidence on this -- that those records
14 of your contact with M. Simngton, by the time
09:45 15 the RCMP went and followed up on that in 1993, if
16 there had been any records in existence, or any
17 notes or any statements or anything |like that,
18 t hey woul d have been routinely destroyed?
19 A | see.
09:45 20 Q And all 1'm asking you is that was never brought
21 to your attention?
22 A No, it wasn't.
23 Q Okay. Thank you very much.
24 A You're wel come.
09:45 25 MR. HODSON: Thank you very much, M.
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Lafreniere, those are all our questions. Thank
you very much for appearing before the
Comm ssi on.
You're wel come.

COMM SSI ONER Mac CALLUM You are excused,
M. Lafreniere, thank you very nuch.
Thank you.

MR. HODSON: The next witness is M ke
Robi nson.

M CHAEL FREDERI CK ROBI NSON, sworn:

COWM SSI ONER MacCALLUM Have a seat, M.
Robi nson.
BY MR. HODSON:
Thank you, M. Robinson, for agreeing to testify
bef ore the Comm ssi on.
| understand you are a resident
of Saskatoon; is that correct?
| am
And your age, sir?
66.
And your handicap? No, | won't ask that. No, |
know that that's more precious than your age, sir.
| "' m going to question you today
about a polygraph you conducted on Larry Fisher in

1990 and, as well, some questions on witness
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1 i nterrogation. And maybe just for the record,
2 sir, did you conduct a polygraph exam nati on of
3 Larry Fisher in 1990?
4 A | did.
0947 5 Q And before we get into that I'll maybe just go
6 t hrough your resume, and | have a copy that's
7 somewhat dated, but we'll start there. 020161.
8 And I'm going to have some questions not only on
9 pol ygraph but as well on witness interrogation,
09:47 10 M. Robinson, so | want to spend just a bit of
11 time going through this so that we can hear what
12 your experience was at the time. And | think that
13 this is a 1992 version of your resune; is that
14 correct? It was part, it was attached to the
09:47 15 pol ygraph report.
16 A Then it would be, yes.
17 Q Yes. And engaged RCMP 1960, maybe you can j ust
18 tell us generally, you were with the RCMP for how
19 | ong?
09:48 20 A | retired in 1980.
21 Q And so there for 20 years; is that correct?
22 A Correct.
23 Q And, when you retired, what was your rank and
24 position with the RCMP?
09:48 25 A | was a staff sergeant stationed in Ottawa,
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1 Ontario, and | was the National Polygraph

2 Coordi nator for the RCM.

3 Q And, again, if you could maybe just give us a

4 qui ck rundown of your career with the RCMP as to
0948 5 what -- | understand a lot of it dealt wth

6 pol ygraph; would that be fair?

7 A Um, the latter part of ny career, umm --

8 Q What about the early part?

9 A Earlier | was involved mainly in what we called
09:48 10 general detachment duties, stationed in a nunber

11 of different detachments throughout Saskatchewan,

12 doi ng general police duties.

13 Q And did you investigate hom ci des?

14 A Unm generally, mpst of the detachnments | was at |
09:48 15 was usually the lead investigator for the nore

16 serious incidents.

17 Q And so would it be fair to say that you had a fair

18 bit of experience, then, in serious crine

19 i nvestigation?
09:49 20 A Yes.

21 Q | nterrogat ed suspects?

22 A Yes.

23 Q Over your career a significant nunber, hundreds,

24 t housands?
09:49 25 A Certainly hundreds.
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1 Q And then, according to the resume, it says that in
2 1975 you were selected for polygraph training and
3 then attended the National Training Centre of
4 Pol ygraph Science in New York in January 1976; is
0949 5 t hat correct?
6 A That's correct.
7 Q And woul d that be when you started your polygraph
8 training?
9 A That's right.
09:49 10 Q And then attended the M chigan, U S. A, for
11 advanced polygraph training with M chigan State
12 Police, as well Vancouver, polygraph semnars in
13 various | ocations, lectured on polygraph
14 t hroughout Canada; did you teach pol ygraph and
09:49 15 have taught polygraph?
16 A Um, |'ve certainly |lectured on polygraph. Ther e
17 was a school formed, the Canadi an Police College,
18 in '79, that I was instrumental in the formation
19 of it, and I lectured at the first class and
09:50 20 retired shortly after that in 1980. So I did
21 | ecture to the first class that went through the
22 Canadi an Police College.
23 Q And then so here in 1979 you were appointed the
24 Pol ygraph Coordi nator for the RCMP; is that right?
09:50 25 A That's correct.
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1 Q And then retired in 1980, formed an investigative
2 firm continued to conduct polygraph exam nations,
3 and | understand to this day, sir, you still
4 conduct polygraph exam nations?
0950 5 A Yes | do.
6 Q Now at this time it says that you had conducted
7 approxi mately one thousand exam nations; any idea
8 where that number is today?
9 A Umm probably somewhere between, probably 1700 to
09:50 10 2000.
11 Q And in addition to the polygraph work, again
12 post-1980 in your work as a private investigator,
13 woul d you be involved in interrogating people for
14 vari ous purposes?
09:51 15 A Not to the extent | was as a menber of the RCMP,
16 but somewhat .
17 Q And | will be asking you a bit further about this
18 | ater, but on occasion when you were asked to do
19 pol ygraph work, would that sonetinmes include an
09:51 20 el ement of interrogation?
21 A Someti mes.
22 Q And someti mes not ?
23 A Someti mes not, no.
24 Q Yeah. And so let's turn to the Larry Fisher --
09:51 25 we're done with that resunme -- your invol venent
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1 with Larry Fisher. So that was 1990. Prior to

2 that, prior to being asked to conduct the

3 pol ygraph on M. Fisher, had you any invol venment

4 in the Gail M I ler nmurder investigation or the
0951 5 investigation of David M| gaard?

6 A umm - -

7 Q Prior to the polygraph?

8 A Very little. There was some contact, | can't

9 remember if it was through the Ml gaard famly or
09:51 10 their solicitors out of Wnnipeg, in an effort to

11 | ocate some potential witnesses for the Centurion

12 group, | believe it was call ed.

13 Q Yeah, and | think, was that M chael Breckenridge?

14 And 1'Il have a docunment to show you later; is

15 t hat - -

16 A No, that was not Breckenridge.

17 Q Oh, so it was finding sone witnesses?

18 A Yes.

19 Q And woul d that have been after your polygraph of
09:;52 20 M. Fisher?

21 A No, it was well before that.

22 Q So Centurion Mnistries. What about back in 1969

23 and 1970, were you involved in the original

24 investigation into the death of Gail MIller?
09:52 25 A No .
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If we could just call up a document, 002369, and
just, M. Robinson, |I'mjust going to go through a
few documents that show the setup of the
pol ygraph. This is an RCMP report, it's dated |
t hi nk August 28th but it refers to events back in
June, and it's a Rick Pearson. Did you know Ri ck
Pearson, do you know hi m?
Yes, | do, yeah.
And it tal ks about -- and this is M. Pearson's
report June '90, when:
" been working through M. Fisher's
| awyer, M. Harold Pick, ... of the
Legal Aid central office ... An
agreement has been worked out whereby
Larry Fisher will provide two of our
original three requests:”
Next page:
"He will provide a statement relative to
guestions concerning his activities
during the time of Gail Mller's
mur der . "
And:
"2) M. Fisher agreed to submt to a
pol ygraph exam nation, provided it was

adm ni stered by a non-police operator.
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1 M. Pick advised that if the results of
2 Fi sher's polygraph test show himto be
3 honest, all charts and interview results
4 woul d be provided. If the test results
0953 5 were not in favour of Fisher, nothing
6 woul d be rel eased to the Crown."
7 Let me just pause there. 'Non-police operator';
8 is that a term, M. Robinson, that is used in the
9 pol ygraph industry or does that just mean someone
09:53 10 other than a current police officer?
11 A Yeah, it's -- | guess that's the police way of
12 referring to a non --
13 Q Okay.
14 A -- a non-policeman.
09:;53 15 Q Okay. And in your experience are there occasions
16 when people who are asked to take a polygraph wll
17 request sonmeone other than a police officer to
18 conduct the test?
19 A Yes.
09:54 20 Q And what would be their reasons for that?
21 A Umm, | think it's probably their solicitors are
22 concerned, possibly concerned that if their client
23 failed the polygraph there may be an interrogation
24 following the exam nati on.
09:54 25 Q What - -
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Michael Frederick Robinson
by Mr. Hodson
Vol 71 - Thursday, September 15th, 2005

Page 14109
1 A Some, frankly, just don't trust the results, they
2 feel there may be a bias.
3 Q Okay. So on occasion, in your experience,
4 suspects, then, who agree to a polygraph on
0954 5 occasion may go to a private polygraph operator;
6 is that your experience?
7 A That's correct, yeah.
8 Q And | presume, in sonme other cases, they wil
9 agree to be polygraphed by the police; is that
09:54 10 fair?
11 A Yes.
12 Q And 1'I1 talk about, ask about this a bit |ater,
13 but the science of the polygraph and the actual
14 tests and the test results, should it make a
09:54 15 di fference whether it's done by a police or a
16 non- police operator?
17 A No, it shouldn't.
18 Q Okay. And we'll talk a bit nore about the
19 pre-interview, etcetera, a bit later, but | take
09:55 20 it the science of the test of the non-police
21 operator is the same science used by a police
22 operator; is that fair?
23 A Well, | can only speak for nyself, --
24 Q Yeah?
09:55 25 A -- and certainly it's the sane. | can't speak for
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1 all private exam ners. | would say the ones in

2 Canada are probably primarily ex-police officers.

3 Q Yeah, and so as far as the technique and how it's

4 done, it should be the same if it's done by the
0955 5 police or not?

6 A Yes, --

7 Q Fair enough.

8 A -- it shoul d.

9 Q And then this goes on to say:
09:55 10 "I'n our efforts to gain the co-operation

11 of M. Fisher, we had no alternative but

12 to agree to the conditions |aid out.

13 M. Pick then arranged for the services

14 of polygraph operator M ke Robi nson

15

16 and so is that accurate, was it M. Pick that

17 asked you to conduct the test?

18 A Yes it was.

19 Q And you knew him at the time to be a Legal Aid
09:56 20 | awyer; is that right?

21 A That's correct.

22 Q And the Legal Aid |lawyer for Larry Fisher?

23 A Yes.

24 Q And then 010016. And again this a document, M.
09:56 25 Robi nson, that's prepared by Eugene WIIliams, who
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1 was the Federal Justice |awyer working on an

2 application made by David M| gaard; did you ever

3 deal with Eugene W Il liams, do you renmenber that at

4 al | ?
0956 5 A No .

6 Q This is June 28th, 1990, so about ten days before

7 the test, and it just tal ks about:

8 "M. Pick indicated that he would be

9 prepared, in the interest of his client,
09:56 10 should his client agree, to conduct a

11 pol ygraph test of Larry Fisher.

12 M. Pick is confident that M ke

13 Robi nson, an experienced pol ygraph

14 techni cian, could conduct a satisfactory
09:;57 15 session. M. Pick said that he would

16 al so provide the test results to us if

17 the test results were inconclusive or

18 "clear"."

19 What are those, are those terms 'inconclusive' or
09:57 20 "clear', are those polygraph terns?

21 A | nconclusive is. 'lInconclusive' sinmply means no

22 determ nation can be made. \When he uses the word

23 ‘clear', that's not a term we would use, but |

24 take it that means truthful.

25 Q Okay. And then it goes on to say:
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"However, M. Fisher's current enotional
and psychol ogi cal state, is such that
M. Fisher is not yet prepared to be

interviewed or to undergo the polygraph

test."”
And | take it, and I'Il ask a bit nore about this
when we get to the test, is that a factor that

must be taken i nto account by a polygraph
oper ator?
Yes.
s it an important factor?
Very.
COWM SSI ONER MacCALLUM  What was it again,
sir?
MR. HODSON: The enotional and
psychol ogi cal state of the --
BY MR. HODSON:
What do you, is there a term for someone who
undergoes the test, do you call them a suspect,
subj ect, witness?
Generally they are -- well they are all subjects,
of course.
Subj ects?
Primarily, they are suspects.

Okay.
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1 A | have never seen this document before and | see
2 it's dated prior to ny exam nati on. | had no
3 knowl edge, prior to attending at the Psychiatric
4 Centre, that it was common know edge that he was
0958 5 goi ng through the enotional and psychol ogi cal
6 state he was when | nmet with him
7 Q Okay. Vhat, maybe tell me from your recollection,
8 t hen, what -- how it cane to be that you conducted
9 t he pol ygraph?
09:58 10 A Well | was contacted by M. Pick, who asked if |
11 woul d attend to the Regional Psychiatric Centre in
12 Saskat oon where M. Fisher was incarcerated, and
13 conduct a polygraph exam nation on him Umm, |
14 knew | was to neet with Rick Pearson, the
09:58 15 sergeant, and that he would provide me with the
16 background investigation reports that were
17 required, and based on that, | went to conduct the
18 exam  Again, | had no idea that it was, appeared
19 to be fairly common know edge that he was under a
09:59 20 great deal of stress prior to me attending.
21 Q Okay. And how would take inmpact on your ability
22 to conduct a polygraph?
23 A Well, it would probably result in an inconcl usive
24 exam nati on.
09:59 25 Q And why is that?
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The person wasn't psychol ogically, physiologically
or psychologically fit to undergo an exam nation.
So if we could maybe call up 020162. And this is
a copy, | think, of your report of July 10th, 1990
to M. Pick; is that right?
That's correct.
And this would be your report on the polygraph?
Correct.
Maybe we'll just go through this. Call out the
first paragraph, it says, "On the 5th of July,
1990 you contacted ne and advised that you were
representing M. Larry Earl Fisher who is
presently serving time at the Saskatoon Regi onal
Psychiatric Centre. A M. David MIlgaard is
presently serving time for a murder commtted on a
Saskat oon woman by the name of Gail MIller some 21
years ago. M | gaard and his famly have
mai nt ai ned his innocence throughout these years
and have recently attempted to link M. Fisher to
Gail MIller's murder. You have discussed this
matter with M. Fisher and he is prepared to
undergo a pol ygraph exam nation on this matter.'
And it was scheduled on July
9t h. Now | understand, M. Robinson, the

pol ygraph is a voluntary thing; is that correct?
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1 A That's correct.
2 Q And that, if the subject does not wi sh to undergo
3 the test, it can't be done; is that --
4 A Correct.
1000 5 Q -- obvious?
6 A Yup.
7 Q And so it | ooks as though, does this sound right,
8 that the 5th of July when you were first retained?
9 A Yes.
1000 10 Q And then it says, "On the 6th of July, 1990 I met
11 with Sergeant Rick Pearson of the Royal Canadi an
12 Mount ed Police, Saskatoon GIS. W nmet for sonme
13 consi derabl e period of time and fully discussed
14 this matter so that | could properly conduct this
1001 15 pol ygraph exam nation.'
16 What woul d be the purpose, M.
17 Robi nson, in this meeting and getting this
18 information?
19 A Well, to properly conduct a polygraph exam nation
1001 20 | have to be cognizant of all the case facts
21 surrounding the incident, | certainly have to know
22 time, dates, places, what occurred, what the
23 i nvestigation showed, so the more | know the
24 better polygraph exam nation | can conduct.
1001 25 Q Okay. And so it's not a case of sinmply show ng up
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1 and saying "did you kill Gail MIller, yes or no"
2 and reading the charts?
3 A No.
4 Q It's a bit nore, and I'm sure we'll hear about
1000 5 that, a bit more work needs to go into it?
6 A Yes.
7 Q And so as a polygraph operator, then, are you
8 telling us you would need to have a pretty good
9 under standi ng of the relevant facts?
1001 10 A | should know as nmuch as there is to be known
11 about it, yes.
12 Q And woul d that be -- would that assist you in
13 fram ng the right questions then?
14 A That's correct.
1001 15 Q Would it be a factor in your pretest interview
16 with the subject?
17 A Yes.
18 Q Now do you have -- do you recall the discussion
19 with Rick Pearson?
1002 20 A Umm, all | kind of remenber is | read a | ot of
21 mat eri al . | think I was there for the better part
22 of the day, as | recall, reading material and
23 di scussing aspects with Pearson.
24 Q And woul d you, what, would you have read police
1002 25 reports from back then or --
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1 A Yes.
2 Q And do you renenber what Rick Pearson told you
3 about the case or what he thought or --
4 A No.
1002 5 Q And then did you have an understandi ng of what it
6 was that caused certain people to say that M.
7 Fi sher was a suspect?
8 A Umm, | don't know if | remenber specifically.
9 know it had to do with the occurrences that
1002 10 occurred in Saskatoon in '69, a matter that
11 occurred a number of years later in Battleford,
12 umm - -
13 Q Do you recall anything being discussed with you
14 about Larry Fisher's ex-wi fe, Linda Fisher, and
1003 15 some accusations --
16 A Yes.
17 Q -- and informati on she had provided?
18 A Yes | do.
19 Q And anything else that was incrimnating of M.
1003 20 Fi sher; do you remenmber anything that sticks out?
21 A Unm one of the things that sticks out was that he
22 was residing in the same address as M| gaard's
23 friends that he was comng to visit. That
24 certainly stuck out in my m nd.
1003 25 Q Ckay.
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1 A Umm, as far as actual case facts now, | don't

2 remenber a lot of them

3 Q Okay. Do you think, though, that you would have

4 been satisfied that you had a pretty good handl e
1003 5 on the facts, though, after the meeting?

6 A Yes.

7 Q And did you form any inpression whether Rick

8 Pearson was -- did the RCMP or M. Pearson have a

9 view, at the time, as to whether M. Fisher was a
1003 10 suspect, wasn't a suspect, anything of that

11 nature?

12 A Well, | assume they nust have considered him a

13 suspect, they were requesting that he be

14 pol ygraphed so --
1004 15 Q Ckay.

16 A -- | assuned they treated him as a suspect.

17 Q And then it says, 'On the 9th of July, 1990 I met

18 with you', being Harold Pick, 'and reviewed the

19 case facts as | understood them as a result of ny
1004 20 meeting with Sergeant Pearson.'

21 So it appears that you then met

22 with M. Fisher's |lawyer to get his side of it;

23 woul d that be fair?

24 A No, | just wanted to make sure that ny
1004 25 understandi ng of the case facts was as Harold's
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1 were and that we were on the same page, | guess.

2 Q OCkay. And then it says on the, | think on the

3 9th, the polygraph test was conduct ed. Do you

4 have a recollection of actually doing the test
1004 5 with M. Fisher?

6 A Yes, |, | have sone recollection of it.

7 Q And it says, 'The purpose of the polygraph

8 exam nation was to determne if M. Fisher is

9 telling the truth when he clainms he did not murder
1004 10 Gail Mller.'

11 And then it tal ks about the

12 pretest interview. "' m wondering, M. Robinson,

13 if you could just give us a summary of the

14 pol ygraph and how it works and in a general way?
1005 15 A umm, --

16 Q | f --

17 A -- all right.

18 Q If that's possible.

19 A Ckay. "Il try to be as brief as | can. It's an
1005 20 instrument that records physiol ogical enotions

21 frominside the body, it is recorded on a graph

22 with pens, it's measuring upper and | ower

23 respiratory, it's measuring the rise and fall in

24 bl ood pressure, it's measuring heart rate, it's
1005 25 measuring gal vanic skin response, which is changes
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1 in perspiration, and those are maintained on a
2 per mnent graph on the polygraph.
3 What the polygraph does is
4 record changes, enmotionally, that occur within
1005 5 t hat person, again, physiological changes. W
6 usually refer to them as the fight-or-flight
7 syndrome, those things, those enotions that arise
8 when people are faced with different things,
9 anger, fear. The fear of being caught in alie
1006 10 causes physiol ogical changes in the body, and it's
11 t hose changes we're | ooking for, and we're
12 comparing those changes on what we call the
13 rel evant questions to what is called controlled
14 guesti ons.
1006 15 Q Okay. If we can just pause there, so then what
16 t he machi ne does, then, is graphs changes in the
17 body's response to certain questions; is that --
18 A If there are changes.
19 Q If there are changes?
1006 20 A It's recording, it's recording those things that
21 |'ve said, and if changes are occurring it's up to
22 me to interpret them
23 Q OCkay. And so one would be to establish a base
24 line; is that --
1006 25 A No. |'ve often heard that. It's not really a
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base line, a person's enotions are a person's

enmoti ons, whatever they are. | mean someone may

come in and have a heart rate in excess of 100

t hroughout a polygraph exam nation and it doesn't

mean they are being deceptive to the issue,

t he changes that may occur.

it's

So, and | apol ogize for being sinplistic, but

would it be a case where if you were to ask

me a

guestion and | was truthful and you knew | was

truthful, conpared to a question that | answered

as a lie, which you and | both knew was a lie, it

woul d be the change in nmy body's reaction when |

was - -

Yeah, certainly | should see a change, yeah.

Okay. And so it's a case of saying when you ask a

subj ect a question that you know you are getting a

truthful response, versus a question that you know

you are getting an untruthful response, you would

expect to see a change in their body response; is

that fair?
That's correct.

And then you then set up some questions that

al |l ow

you, as the operator, to ask the questions so that

you can -- and | think you called them what

the three, the crimnal questions?
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1 A There's '"crimnal’' or 'relevant', --

2 Q O relevant?

3 A -- the two ternms they are call ed.

4 Q And so you' ve explained, | think, the -- now as
1008 5 far as the science is concerned, if -- does it

6 al ways work in the sense that can |, if -- do

7 something so that ny lies and my truthful

8 statements show the same on the graphs?

9 A Umm, no, but there's things that people try on a
1008 10 pol ygraph. | mean some people come in who are

11 deceptive but they are placed in a position they

12 feel they have to take the polygraph so they try

13 to, quote, "beat it".

14 Q Yes?
1008 15 A And there's certain things people try, | mean |'ve

16 heard of people placing tacks in their shoe, and

17 at what they think is an appropriate time they

18 will press their toe into the tack to give

19 t hemsel ves pain and cause a reaction. Umm, sinply
1008 20 not sitting still, noving around, coughing, those

21 type of things prevent someone from properly

22 conducting an exam nation. We're trying to record

23 t hose inner physiol ogical responses and, if

24 someone IS noving, you are not going to get them
1009 25 Q So that there are things, either deliberately or
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1 uni ntentionally, that a person can do that would
2 t hwart - -
3 A Yeah. And | mean, again, there's taking of drugs
4 and al cohol, but to make a difference they would
1009 5 have to take so much al cohol or drugs that it
6 woul d be obvious to soneone seeing them --
7 Q Okay.
8 A -- that they had done sonething |like that.
9 Q Okay. So now tell us about the questions, how
1009 10 many questions, and tell us how you come up wth
11 t he questions?
12 A Well there is a total of ten questions on a
13 pol ygraph exam nation, three of them are called
14 the crime or relevant questions, and three of them
1009 15 are called the control questions. The other four
16 guestions are there for different reasons that
17 really wouldn't be worthwhile explaining to you
18 here.
19 Q Okay.
10:10 20 A The inportant ones are the relevant and control
21 guestions, and --
22 Q Okay. And so the relevant questions would be, and
23 is -- there is three, is three considered the
24 ri ght number, or --
1010 25 A That's consi dered the right number, yes.
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1 Q Okay. So there would be three questions relating
2 to the crime, and how would you devise those
3 gquestions?
4 A Unm, based on the case facts, also based on that
1010 5 person's intelligence and understandi ng of the
6 issue itself, certainly in words that that
7 i ndi vidual clearly understood. It's very
8 i mportant that the relevant or crime questions be
9 very clear to the individual so that he
10:10 10 under stands just what the questions are about.
11 Q If we took an individual, let's say M. Fisher,
12 and have him conduct five different polygraphs on
13 the same day with five different operators, would
14 we get five different sets of the ten questions?
1010 15 And | appreciate that it depends on who the
16 operators are but --
17 A Yeah.
18 Q -- would they be close?
19 A Yeah, | would say they would be pretty close,
1011 20 yeah.
21 Q Okay. But there, would there be some subjective
22 el ement in the operator, the operator would cone
23 up with the questions; is that --
24 A Yes.
1011 25 Q Okay.
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1 A The operator does. It's done in conjunction with
2 t he subject too, --
3 Q Okay.
4 A -- as far as the wording, but yeah, it's -- | mean
1011 5 it's ultimately the exam ner who is going to
6 deci de on the questions.
7 Q Can we just go to the next page, | think we'll see
8 the -- these would be the three rel evant
9 guestions, is that right, the crime questions?
1011 10 A That's correct.
11 Q And so number 1, 'About January 31lst, ' 69, near
12 Avenue O and 20th Street, did you personally stab
13 Gail MIller? , and then, 'Did you repeatedly stab
14 a woman known as Gail MIller? , and then, 'Are you
1011 15 the person who caused Gail MIller's death by
16 st abbi ng her ?' Now t hose are all --
17 A The sanme question, --
18 Q Yeah. Asked --
19 A -- and worded slightly different, in three
20 di fferent ways.
21 Q Okay.
22 A It's the same, it's one issue, a single issue.
23 Pol ygraph is a single-issue exam nation, and this
24 is a single issue, "did you stab Gail M Il er?"
1012 25 Q So when you say 'single issue', that means you are
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1 trying to get one issue tested on the exanf?
2 A That's correct.
3 Q And so tell us the control questions, then, what
4 is the purpose of the control questions?
1012 5 A Well prior to the devel oping of control questions,
6 before they existed, all there was was rel evant
7 guestions and irrelevant questions, and the
8 rel evant questions in this case would be the three
9 t hat appear on the screen here, and irrel evant
1012 10 gquestions would be such things as "are you wearing
11 brown shoes", "are you sitting in the Sheraton
12 hotel ", those would be the irrelevant questions.
13 And, of course, the concern at some point in time
14 | guess during the devel opment of the pol ygraph
1012 15 exam nations was that the irrelevant questions
16 didn't have enough inpact on the subject and that
17 their psychiatric -- psychol ogical set was
18 directed to, only to the crinme questions, and
19 guestions of that nature could have such an i npact
1013 20 that would it be possible to cause a reaction even
21 t hough you were truthful, and | think yes, it
22 woul d be. So all --
23 Q So -- oh, sorry, go ahead, carry on?
24 A So what was devel oped then was control questions,
1013 25 and the basis of control questions is to give the
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1 truthful person somewhere else to respond,
2 somewhere for his enotions to be released on
3 anot her question, other than a crime question, if
4 they were telling the truth.
1013 5 Q Yeah. Can you give me an exanple of a case, where
6 there were no control questions, what the risk
7 m ght be?
8 A Well, if there was simply no control questions, |
9 woul d suggest that the subject's attention and
1014 10 everything would be diverted to those, that
11 guestion, that issue of a murder. The other ones
12 are so insignificant that there is nowhere --
13 there is no response could be given as to whet her
14 or not you are wearing brown shoes or not as
1014 15 conpared to "did you stab soneone", so there's
16 very danger that there would be a false polygraph
17 exam nati on.
18 Q So do | have this right, then, if you asked nme if
19 | was wearing brown shoes, | would say "no", if
10:14 20 you asked me if | murdered someone, that even if
21 |'mtelling the truth when | say "no" that my -- |
22 m ght get a little more upset in answering; is
23 t hat correct?
24 A Yes. That's the fear of the way it used to be.
1014 25 Q And so the control question would be to give ne
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1 anot her question where | could get that, some
2 ot her tough questions where it m ght have an
3 el evated response; is that fair?
4 A Ri ght, right.
1014 5 Q And | think you had -- there was an exanple |
6 t hi nk you had provided earlier M. Robinson, to me
7 at | east when we were discussing this, about theft
8 or stealing, is that -- maybe if you could share
9 t hat exanmpl e?
1015 10 A Certainly. That's an easier way, maybe, than
11 this.
12 Q Sur e.
13 A The example | gave you is if you were there as a
14 suspect in a theft, and the theft could be this
1015 15 gl ass here, and you were in to see -- well | was
16 there to test you to see if you had been
17 responsi ble for stealing that glass, and the three
18 gquestions would revolve around the theft of that
19 gl ass, they would be such things "on a certain
1015 20 date did you steal this glass belonging to the
21 Sheraton", "right now can you take ne to that
22 gl ass belonging to the Sheraton", those would be
23 the type of questions that | would ask.
24 But what | would do to you is
1015 25 i ntroduce the control questions, and | don't
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1 really tell the person why |I'mintroducing the
2 control questions, | don't say to them that "these
3 gquestions are being devised to give a truthful
4 person somewhere to respond”.
1016 5 Q Pause there. If there were no control questions,
6 | think you said "the old way', was it 'the old
7 way"' ?
8 A The ol d way.
9 Q Okay. In pre-control questions what would be the
1016 10 risk, as a polygraph operator, in asking ne the
11 guestion "did you steal the glass?"
12 A That | m ght get a false negative test that you
13 m ght have shown as having stolen that glass and
14 may not have.
1016 15 Q And why is that? What would cause the false
16 positive?
17 A Because | think your attention is being called to
18 those three crime questions. The very nature of
19 t he wordi ng of those questions would cause an
1016 20 i ndi vidual nore concern than whether or not you
21 are wearing brown shoes, after all, you are a
22 suspect and you are there for that reason, so
23 certainly your attention is directed towards
24 t hose, your enotions are directed towards those.
1016 25 You are sitting there wondering if this polygraph
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is going to work, is this going to make ne fail
for the wong reasons, something |I didn't do.

And again that exanmple there asking the question
about stealing the glass, if the suspect or

subj ect had stolen something else some other time
unrel ated, would that have -- m ght have an i nmpact
on the test?

Certainly that's what | would tell the subject. I
woul d say to them and the way | described it to
you was that | tell the people that | can talk
about 250 words a m nute and they can |listen and
under st and about 600 words a m nute. They can
understand -- they can listen and understand it
qui cker than I can talk and so while |I'm asking

t he questions, and the question being did you
steal, and before | can even finish the question
there mnd mght flash to sonmething else they may
have done in their life, and the exanple | gave
was stealing a dime from your dad's dresser drawer
when you were a little boy, and so | actually

i ntroduce that type of a question to the person, |
say so when | review these questions with you and
when we're on the test and | use the word steal,
before I can finish the question | don't want your

m nd flashing back to something you may have done
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1 in your, you know, your formative years such as

2 stealing something else, and then I'lIl say to

3 them before | came in here today | | ooked at this

4 whol e, this whole issue of this theft and |
1018 5 t hought what are the issues involved and I would

6 say to the person I'mtesting, certainly the first

7 issue is the stealing issue, that's what you are

8 here for, did you or did you not steal this glass,

9 and the second issue, as | see it, is the cheating
1018 10 i ssue, because if you stole that glass you've

11 cheated the Sheraton Cavalier out of something

12 t hat bel onged to them and then lastly I'Il say

13 there's a lying issue here because if you did

14 steal that glass and you've told ne you haven't,
1018 15 you've told your |awyer you haven't, you've told

16 the police you haven't, then you've told an

17 i mportant lie, and so what | do to that person,

18 say look, I'm going to ask you three questions

19 t hat are separate and apart from the issue you are
1019 20 here for today, whether or not you stole that

21 gl ass, and the questions are going to be this:

22 Not connected to this matter do you renmenber ever

23 stealing anything, and I'll do the same thing with

24 the cheat, do you remenmber ever cheating anyone,
1019 25 do you renmenber ever telling an inportant lie, and
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bef ore that person can answer them or say anyt
about it, |I then say to them what |I'm going to
now is I'"'m going to make up all the questions

going to ask you on the exam and in fact | do
come back and | start to review the questions,
the last three questions | review are the cont
guestions, and generally what happens in a

pol ygraph exam, certainly with truthful people
as | start reviewing those |last three question

control, is I'll get an adm ssion, so when | s

not connected to this matter do you remenber ever

stealing anything, generally the truthful pers
and sonetines the deceptive person too, will s
yes, and I'll feign surprise and I'll say, "Di

you understand the question?" and they'l|l say,

Yes,

stolen sonmet hing?" and they'll say, Yes, and

"1l say, "So you are telling me you've stolen

sonmet hi ng?" and they'|ll say, "Yes." And I'l

"Well, what is it you remenmber having stolen?"

And they may say, "Yeah, | remenmber stealing a

dime fromny dad's dresser.” So | make a big

production of it, | turn ny page over and | wr

down all the case facts, | really probe them and

how old they were, how it came to be that they
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1 t ook the money, whether they were ever caught,

2 whet her they were punished, and after making a big

3 rigamarole out of it, 1'll say to them "I know

4 you | earned something fromthis, didn't you?" and
1020 5 they'll say, "Yes," and I'll say, "This has stuck

6 with you for how many years?" fromthe tinme he was

7 seven to whatever age he is now, and I'll say

8 obviously it had a big impact on your |life, and

9 then I'll revise the question and I'Il say, " Not
1021 10 connected to this matter and besi des what you've

11 told me do you remenber stealing anything el se?"

12 Most people are hesitant to make any nore

13 adm ssi ons. If they do, I'mreally flabbergasted

14 then and | go through this all again and what |I'm
1021 15 trying to do is shut that person down because

16 don't want themto admt everything to ne, | want

17 them to have some issues yet with what they've

18 stolen in their life and I'lIl do that with all

19 three of the questions, and it's very easy to do,
1021 20 to prevent those people from maki ng any further

21 adm ssions.

22 Q And then what i nmpact does that have on the three

23 crime questions then, you've done all that and

24 what is the purpose of that when you get to the
1021 25 crime?
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1 A What it will do for the truthful person, it

2 directs their m ndset, their psychol ogical set

3 away from the stealing of that glass, because if

4 t hat person didn't steal it, he knows he didn't
1021 5 steal that glass, but now |I've introduced these

6 three other questions and |'ve told this person to

7 pass the polygraph you have to be truthful to al

8 t he questions on this test, there's no getting a

9 70 or an 80 or a 90 and passing, you are either
1022 10 truthful or you are not truthful, so on the 10

11 questions | ask you, you have to be truthful to

12 all 10 of them Now, this person probably knows

13 that he's not telling the truth to those three

14 control questions and that's causing hima | ot of
1022 15 problems and | call it a psychol ogical set, and

16 the way | explained it to you was if we're in that

17 room we were in and while we were there a door

18 opened and a nmouse canme running in, our attention

19 woul d be directed to that mouse, it's causing us
1022 20 some concern, we would be watching it run around

21 on the floor, and while that was going on, if the

22 door reopened and a man-eating tiger came roaring

23 into the room our psychol ogical set would

24 certainly change fromthe nmouse to the tiger, and
1022 25 that's what |'m attempting to do on a pol ygraph
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1 exam nation with a truthful person, I'"'mtrying to
2 set their psychol ogical set to those control
3 guesti ons.
4 Q So then in that example then, on the control
1023 5 guestion, if I'"'ma truthful person and | lie on
6 the control question but on the crime question on
7 the glass | tell the truth, you are able to, by
8 | ooking at that, to tell whether or not the crine
9 guestion |I've answered truthful?
1023 10 A Yes, | can see the changes in response, and what |
11 do, what we do is we nunmerically score the
12 charts --
13 Q Yes.
14 A -- and | go through -- on each chart there's three
1023 15 crime and three control. | conmpare a crime to a
16 control and | do that all the way through al
17 three charts and | ooking for changes if there are
18 any.
19 Q And if I'"mtruthful on the crime question, the
1023 20 fact I've lied on the control may not be that
21 rel evant ?
22 A If you -- say that again, please?
23 Q Just so that | understand it, | think on the --
24 the crime questions are the questions you want the
1023 25 reliable results on; is that correct?
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1 A Well, | need reliable results on all the
2 guesti ons.
3 Q But in that |ast exanple, are you expecting the
4 subject to lie on one or nmore of the control
1024 5 guestions, is that what your purpose is?
6 A Yes, even though, not to confuse things, but even
7 t hough they are responsible for the theft of this
8 gl ass, they are still Iying on the contro
9 question, but their psychol ogical set, if they
1024 10 stole this glass, is on that and that's where |
11 expect the bigger response.
12 Q So the person who didn't steal the glass is going
13 to be nore concerned about the control questions,
14 the person who stole the glass is nmore concerned
1024 15 about the crime questions?
16 A Exactly.
17 Q And so the tests are designed that way to elicit
18 t hose responses?
19 A Yes, and they do.
1024 20 Q And if you don't have the control questions, and
21 in that exanple that you gave, and |'m truthful
22 and | didn't steal the glass, what would cause nme
23 then to give you a false positive?
24 A Just your concern that this is a theft case, that
1024 25 this is why you are here, you are a suspect. It
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1 could, I"'m not saying it would, |I'm saying there's
2 a potential of you responding to the questions
3 about the glass even though you didn't do it.
4 Q So if I had stolen sonmething as a kid and you
1025 5 asked nme did you steal the glass and | think of
6 t hat when | answer, would that affect my response?
7 A W t hout having introduced control questions?
8 Q Yes.
9 A | don't know if your m nd would go to the time you
1025 10 stole a quarter from your dad's dresser.
11 Q Or some other -- and | thought you said the
12 pur pose of the control though was to elim nate the
13 person answering and having their m nd directed
14 el sewhere?
1025 15 A Yes, the truthful person. Woul d the truthful
16 person, without introducing these things though,
17 think of it hinmself? M ght.
18 Q When did this concept of control questions, when
19 was it introduced to polygraph?
1025 20 A "' m not sure exactly, but | would say probably by
21 sometime in the late '50s | would think.
22 Q Okay. And so certainly when you became involved
23 in | think 1975, '76, that was the methodol ogy?
24 A Yes, and still is.
1026 25 Q And still is. And so 10 questions with three
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1 crime questions, three control questions?

2 A Yes.

3 Q We' ve heard, and I'Il refer to this a bit later, a

4 fellow by the name of Inspector Art Roberts. Have
1026 5 you heard of M. Roberts?

6 A Yes, | have.

7 Q And he conducted a polygraph test in this case and

8 used, and | think his evidence before the Suprene

9 Court, he called it the SKY technique, S for
1026 10 suspect, K for know edge, Y for you?

11 A Yes.

12 Q And is that a methodol ogy that you've used or is

13 used?

14 A I'mfamliar with it. Generally when | | ook at
1026 15 the SKY, | look at it as one question anong the

16 three crime questions, so it mght be two

17 gquesti ons about did you personally stab someone,

18 are you the person who caused someone's death, and

19 a third question m ght be do you know for sure who
1027 20 caused such and such a person's death. That would

21 be a know edge questi on.

22 Q And if you did the SKY, those questions, you stil

23 have three control questions; is that right?

24 A Yes.
1027 25 Q And then the four, | think the four other
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1 guestions you said are for other purposes; is

2 t hat --

3 A Yes, they are for other reasons.

4 Q If we could just maybe go back to 020162 and go
1027 5 back then at the bottom you say:

6 "During the pre-test interview it became

7 evident to nme that | would have

8 difficulties in conducting this

9 exam nation on M. Fisher. M. Fisher
1027 10 was extremely agitated and the basis for

11 this nervous condition was that he

12 feared that as a result of having been

13 accused of Gail MIller's murder, he

14 beli eves he hinself will be murdered by
1027 15 another inmate. As recently as this

16 precedi ng weekend CBC had coverage on

17 this incident and apparently M. Fisher

18 was named as a suspect. M. Fisher is

19 legitimtely concerned that inmates are
1028 20 now aware that he is a suspect in this

21 matter and truly believes that he may be

22 killed by another inmate. Certainly in

23 a polygraph exam nation, the subject's

24 focus should be on the exam nation
1028 25 itself. Because of M. Fisher's fear
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1 for his life, | seriously doubted
2 whet her | could direct his conplete
3 attention to this exam nation."
4 And t hen:
1028 5 "In addition to the aforenmentioned
6 problems, M. Fisher has some medica
7 probl ens. He advises me that he is
8 suffering from gall stones and, in fact,
9 t hroughout the approximte two and a
1028 10 hal f hours | spent with him he
11 continually clutched at his chest and
12 bur ped. M. Fisher was also continually
13 scratching the palms of his hand, which
14 he advised ne were itchy because of a
1028 15 nervous condition. | ndeed, M. Fisher's
16 hands did appear to be raw.”
17 And is it that an accurate account then, M.
18 Robi nson, of that?
19 A Yes, it is.
1028 20 Q And can you explain how the physical condition of
21 M. Fisher then would cause you to be unable to
22 conduct a meani ngful polygraph?
23 A You are speaking only of the physical portion,
24 that | ast paragraph?
1029 25 Q Bot h, both.
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Well, referring to the first one, the enotional
thing, | would be very hesitant in conducting an

exam nation on soneone who was telling ne what M.
Fi sher was telling nme, that he was seriously
fearful that he was going to be killed. | don't
t hi nk he would be paying nmuch attention to the
pol ygraph exam nation and what | was trying to
psychol ogically set up with him when he had these,
what he felt, and | believe he had legitimte
fears that he was going to be knifed in the
psychiatric centre.

The other one concerns physical
t hi ngs. Certainly the novenments of him burping
and actually clutching his chest when he was doing
it would alone negate a polygraph exam nation, the
same as him rubbing his hands all the time. Those
physi cal novements woul d just negate me doing an
exam nation.
In your pre-test interview of M. Fisher before
you actually hooked himup to the machine and
asked him the questions, did you form any
conclusion as to whether or not you would be able
to conduct a nmeani ngful test?
| definitely did and it was no.

And so before you started you believed you could
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1 not get a --

2 A | knew | woul dn't.

3 Q And why did you proceed with the test?

4 A | felt it would probably be nmy only opportunity to
1030 5 conduct the exam nation on him

6 MR. HODSON: This is probably an

7 appropriate spot to break, M. Comm ssioner.

8 (Adj ourned at 10:30 a.m)

9 (Reconvened at 10:49 a.m)
1049 10 BY MR. HODSON

11 Q M. Robinson, before the break | had asked you

12 about the science part of it and you had tal ked

13 about the machi ne-measured changes in their, |

14 think you said heart rate and was it the Gal vanic
1050 15 skin nonitor?

16 A Yes.

17 Q It's my understanding that at some point in the

18 evol ution of polygraph, that more indicators were

19 added to the process; is that correct?
1050 20 A Well, the first known use of a |lie detector was in

21 1896 and it was to do with a heart nonitor and so

22 it's evolved from there.

23 Q Let's take in the 1960s then, would there be -- ny

24 under st andi ng, that there were three indicators
1050 25 and there's now six. Am | wong on that?
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1 A No, it hasn't changed really since, and you are

2 measuring, they were measuring the same things in

3 upper and |l ower. There were some instrunments that

4 didn't measure upper and |ower respiration, only
1051 5 one, but they were measuring respiration back

6 then. They were measuring heart rate and rise and

7 fall in blood pressure then and Gal vanic skin

8 response, so it really -- they've added

9 el ectronics to it, they are now conmputerized, but
1051 10 they are still measuring the same things.

11 Q And so the equi pment and the measuring devices nmay

12 have gotten, may have inmproved --

13 A Or sophisticat ed.

14 Q -- but essentially the same body reaction is being
1051 15 tested; is that fair?

16 A That's correct.

17 Q If we could just call up again, 020161, pl ease,

18 and go to page 63, and | think when we left off at

19 the break you had indicated that before you
1051 20 started the test you had concluded that, | can't

21 remenber your words, but that you didn't believe

22 you would get a meaningful test; is that right?

23 A That's correct.

24 Q And so tell nme, tell us what happens when you get
1052 25 a test that's not meaningful, what happens to the
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1 charts and why can't you read then?

2 A They were erratic, particularly in a case of this

3 where an individual is moving, you can't get a

4 base |i ne. The pens are virtually junping al
1052 5 over the chart, you are spending all your time

6 trying to bring them down to a base line. They

7 are just an erratic reading. There's nothing to

8 read.

9 Q So here it |looks like you asked him these three
1052 10 guestions and he answered no to each of those,

11 about whether he stabbed her and then two

12 variations; is that right?

13 A Yup.

14 Q And so do you have a recollection of what those
1052 15 woul d have shown on the chart or --

16 A There was just -- there was nothing that was

17 readabl e on the chart.

18 Q So you say it's not readable. In a test -- let's

19 go back to a case where the subject is properly
1053 20 prepared and it's a valid test.

21 A Ckay.

22 Q Woul d you expect, on the 10 questions, and let's

23 assume sonmeone answers no to the question did you

24 stab Gail MIller, the same way here, answers no to
1053 25 t hose three questions and is being deceptive, what
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woul d you expect to see on the chart?

| would expect to see physiol ogical changes
occurring at the time | asked those three

guesti ons.

As conpared to what?

As conpared to the control questions.

OCkay. So those would be the two conparisons?
Yes.

And then in an inconclusive test then, what would
you normally -- or what would you see?

There would just be no comparison, there would

be -- on this one particularly, it was just a
jumbl e of writing. | mean, sometimes you'll get,
you'll get a test that -- | mean, the witing is

fairly clear, but someone may not be responsive
for either physiological or psychol ogical reasons
t hat day and they are just not responding to
anything maybe, or in a test |like this where
someone is moving all the time and burping and
scratching their hand and clutching their chest,
the pens are just flying all over the place.

And is it a case, M. Robinson, of -- is there a
judgment call when you sort of interpret the
results as being inclusive or is it sort of black

or white, it's either readable or not readabl e?
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1 A It's either, yeah, you can either -- there's

2 ei t her changes occurring between controls in

3 crimes or there's not and if there are changes you

4 can nunerically score them and end up with a plus
1054 5 or m nus score, and dependi ng where that plus or

6 m nus score is, you will be able to call that

7 person truthful, inconclusive or deceptive. Now,

8 you can have, you know, reasonably readable

9 charts, but they are not responding and you may
1055 10 get a plus 1 or a mnus 1. That falls into what

11 we call inconclusive, anything between plus 3 and

12 m nus 3 is inconclusive.

13 Q Can you tell us just a bit about that process of

14 taking the charts and assigning the, or doing the
1055 15 numeri cal anal ysis?

16 A How we do it?

17 Q Yes.

18 A Well, | start at the first control question and |

19 | ook at the upper breathing and | go to the next
1055 20 guesti on which would be the crime or rel evant

21 guestion and | | ook at the upper breathing and |I'm

22 | ooking to see if first any changes have occurred

23 in that person's breathing pattern. | f changes

24 have occurred, has it occurred on the control
1055 25 guestion or the relevant. If it occurs on the
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1 control question, |I'mgiving that person plus

2 scores. If it occurs on the relevant question,

3 "' m giving that person a negative score. Then |

4 go to the | ower breathing, do the sane thing. I
1056 5 go to the heart rate, the rise and fall in blood

6 pressure, the Galvanic skin response, and

7 conparing side by side all the way and assigning

8 nunbers to themif there's anything to assign, and

9 then when it's all over | total all those numbers
1056 10 up. Sonetines there's sone pluses, nore

11 negatives, or sometimes there's nore pluses and

12 fewer negatives and | arrive at a score, and |I'm

13 confident then, depending on the score, whether

14 t hat person is truthful or not.
1056 15 Q And this score and analysis, is that based on sonme

16 met hodol ogy that sonmeone has devel oped then in

17 reading charts?

18 A Yes, it's a, you know, you are still -- what's the

19 word | wanted -- it's a judgnent call on the
1056 20 exam ner's part of course, but if you are trained

21 properly and know what changes can occur, that's

22 what you are conpari ng.

23 Q And so if you scored a chart and another polygraph

24 operator scored the same chart, would you expect
1057 25 to get the sanme result?
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Yeah, | would, definitely.

And then once you get that numerical result,
that's what tells you whether it's conclusive or
not ?

Yes.

And so just so | understand, there's a process you
go through that causes you in your professional
judgment to conclude that this test is not of any
value; is that fair?

That's correct.

And then the charts themsel ves, what are the
charts, what do you mean when you say charts?
It's a lined graph paper, it's in a roll and it's
in the instrument and it rolls out at the top of
the machine and there's six pens sitting on that
graph paper and during the course of the

exam nation those pens are recording those inner
movenments on the things we're measuring and you
end up at the end of an exam nation with
approximately a 12 foot |ength of graph paper.
The graph paper would be about 10 inches in w dth
and it would end up being about 12 feet in |ength
after you've conducted an exam nati on.

And could you, if someone el se had conducted a

pol ygraph and you had the charts, would you be
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1 able to interpret those charts?
2 A Yes.
3 Q Woul d you be able to do so without the questions?
4 A Yes. If this person followed the standard
1058 5 procedure of numbering, | would know just by the
6 nunber what type of a question he was asking.
7 Q And so explain that, the 10 questions, do you put
8 the control and the crime questions in certain
9 spots?
1058 10 A Yes. The control questions are always four, siXx
11 and ni ne.
12 Q Yes.
13 A And the crime or relevant is always five, seven
14 and 10, and then as we go through three separate
1058 15 charts, we roll the crime question so we're
16 conparing -- comparing control number 4 on the
17 first examto the first crime question, number 5,
18 in the second graphs we're conparing control
19 number 4 to crime number 7, and on the third chart
1059 20 we're conparing control nunber 4 to crime nunber
21 10, so all the crime questions get control, get
22 conpared to one control and same with number 2 and
23 same with number 3.
24 Q So you may not know the exact crime question --
1059 25 A That's right, it could be a nmurder, it could be a
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1 theft, but if he's using the standard numberi ng
2 system | could |l ook at those charts and score
3 them wi t hout know ng the actual questions.
4 Q Now, | think in the case of M. Fisher, the charts
1059 5 were saved for a time period and then destroyed;
6 is that correct?
7 A That's correct.
8 Q And it tal ks here about being prepared to conduct
9 a re-exam nation, but you say not until his
1059 10 medi cal and enotional problenms have inproved.
11 Were you ever asked to conduct another test?
12 A No.
13 Q And then as far as the value, and maybe that's a
14 subj ective word, but based on your test of M.
11.00 15 Fi sher, could there be any conclusion drawn one
16 way or the other as to whether or not he was being
17 trut hful when he said he did not kill Gail MIller?
18 A No.
19 Q Woul d there be any value in assessing his
11:00 20 credibility then on that question based on the
21 test you conducted?
22 A No.
23 Q Woul d the fact that he agreed to undergo the test
24 be relevant in any way from your view in assessing
11.00 25 his credibility?
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No.
And why not ?
Because deceptive people also take pol ygraph
exam nati ons.
If we could call up 020164 and this is a letter
March 7th, '92 to M. Beresh and | think this is
around the time of the Supreme Court hearings, and
it just says:
"To clarify nmy report of July 10, 1990
it was nmy opinion, before the actual
pol ygraph exam nation, that as a result
of M. Fisher's physical and enoti onal
condition on July 9, 1990 that the
pol ygraph exam nation could not be
properly conducted on this subject.
Before the actual polygraph
exam nation | did not advise M. Fisher
of my concerns as to his condition as
that may well also have affected the
results. M. Fisher was anxious to
proceed with his polygraph exam nation."
I f we can pause there. What -- | think the first
paragraph is what you've already told us; is that
right, that --

Yes, yeah.
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1 Q The second one, you didn't tell M. Fisher about
2 your concerns because you thought it m ght affect
3 the results. Can you explain that?
4 A Well, if I was to say to M. Fisher that | knew I
1100 5 wasn't going to get good results, certainly if the
6 i ndi vidual is deceptive, there is -- that concern
7 of being caught in their |ie would not be there.
8 Q Okay.
9 A That woul d be the prime reason. | mean, that
11:02 10 person has to be concerned enough that he would
11 react and if I'mtelling someone |I'm just going
12 t hrough the nmotions here, but it's not going to
13 mean anyt hing, then there wouldn't be any reason
14 for himto psychologically or physiologically
1102 15 respond to the charts.
16 Q It goes on to say:
17 "Mr. Fisher voluntarily presented
18 hi mself for his polygraph exam nation
19 and fully cooperated throughout.™
1102 20 And that's correct is it?
21 A Yes.
22 Q And:
23 "It is my opinion that his physical and
24 emoti onal condition did in fact affect
11:02 25 the results, and | was therefore unable
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to reach a conclusion."
And | take it that's consistent with what you
told us?
Certainly, yes.
Were you aware, M. Robinson, that your polygraph
results or reports were filed in the Supreme Court
in the David M| gaard --
No, | was not.
Just a couple of letters here | want to go
t hrough, 156898, and this is a letter from M.
Asper to your firm May 11th, '92, to do sone
work. Was this what you were referring to before
as your firm doing some witness |ocate work; is
t hat - -
No.
No ?
No.
Do you know what this relates to?
| do now.
And what is that?
| think it has to do with the interview of a,
believe a government enployee in Regina.
M chael Breckenridge?
That's right.

And | believe, at the time, you had an office in
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1 Regina and a fella by the name of Robert Perry
2 wor king with you?
3 A And still do, yes.
4 Q Still do? And he did sone interviews; is that
5 right?
6 A My understanding is he did, yes.
7 Q And you had no involvement in that?
8 A No.
9 Q Done with that. Just some general questions about
1104 10 pol ygraph. Can you explain for us the difference
11 bet ween -- you' ve described the science and
12 formul ati ng the questions. If I were to ask you
13 if I was a Crown or police and you were a police
14 officer, and | wanted you to go in and interrogate
11.04 15 and conduct a polygraph of a suspect, versus if |
16 was defence counsel, as M. Pick was, and said |
17 wanted you to do a polygraph with my client; would
18 you approach them differently, and if so, how?
19 A Yes | woul d. Since |'ve gone into private
11:04 20 practice and |'ve been requested to conduct
21 pol ygraph exam nations |'ve al ways made it cl ear
22 to counsel that the polygraph can also consist of
23 what | call a post-test interview, which is an
24 i nterrogation.
11.05 25 Q Okay. And let's go back to your days as a police
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1 of ficer, then, when you conducted a pol ygraph.
2 Can you tell us, would you -- when you conducted
3 t he pol ygraph as a police officer, would you also
4 conduct an interrogation of the wi tness?
1105 5 A Certainly, if they are deceptive, | woul d.
6 Q And can you explain, explain the process there,
7 how you woul d undertake that?
8 A How, as in once | had analysed the charts, and if
9 he was deceptive then | would go back and tel
11.05 10 t hat person exactly that, that they were deceptive
11 on the polygraph, and then |I would do an
12 intervi ew.
13 Q And would you use the polygraph results, then, as
14 a tool to interrogate that witness?
11.05 15 A Somewhat at the start. Certainly I would say, if
16 a person started to make denials, then |I would
17 tell them that whether they did it or didn't do it
18 is not the issue any nore, |'ve run the polygraph
19 and | know the results and | know they are
11.06 20 deceptive, so the question of did they do it is
21 not the issue, the question is why they had to do
22 what they did.
23 Q Yeah.
24 A And that's where | would get in -- that's how I
11.06 25 would lead into nmy interrogation.
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1 Q And in your experience then in interrogations,
2 again when you were a police officer, did the
3 pol ygraph and the results have an inmpact on the
4 peopl e you were interrogating?
1106 5 A | think so, yes.
6 Q Il n what way?
7 A Umm | think they see it as the magic machine that
8 can determne truth or not, and if |I'm saying to
9 them that that's not the issue any nore, that |
11.06 10 know they did it and the question is now why, umm
11 and |'mtelling them |l'm going to give them a nice
12 reason for why they did what they did, of course
13 they are | ooking at that, they are | ooking at that
14 as a nice way out of what they did.
11.06 15 Q And did you ever have any situations where the
16 pol ygraph result gave you a false response and a
17 wi tness or a suspect ended up adopting the wrong
18 story or statenment?
19 A Um, if | understand this clearly, so this person
11:.07 20 was not responsible for the crinme?
21 Q Yes, or was a witness?
22 A But I went after them anyways and --
23 Q Not responsi ble, but the polygraph showed that
24 t hey were being deceptive when they denied it?
1107 25 A The polygraph -- no.
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1 Q And what about, again, the use of the polygraph as
2 a tool in interrogating witnesses? Again as a
3 police officer, before you hook them up, in other
4 words did the polygraph, the fact that a polygraph
1107 5 test was going to be conducted, --
6 A Uh- huh.
7 Q -- was that used as a tool in interrogating
8 wi t nesses or suspects?
9 A Umm, | guess first off | -- it's a rarity to
1108 10 conduct pol ygraph exam nation on witnesses.
11 Q lt's --
12 A It happens, but not a |ot.
13 Q "1l come back to that. Let's just talk about a
14 suspect .
1108 15 A Okay. A suspect comes in for an exam nation --
16 Q Yes.
17 A -- and prior, in the pretest, --
18 Q Yes
19 A -- would I interrogate the subject?
11.08 20 Q Yes?
21 A Ckay. | would not interrogate them but | would
22 use a technique called 'the heart and you'.
23 Q Yeah?
24 A And in fact it is a formof interrogation, and it,
11.08 25 on a relatively |arge nunber of cases, results in
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1 adm ssions.

2 Q Can you explain that, please?

3 A Ckay. During the pretests, there are a number of

4 t hings that occur in the pretest, and one of them
1108 5 is the explanation of how the polygraph works.

6 Q Yes.

7 A And as a police officer, this is when | was a

8 police officer, as | was explaining the polygraph

9 at some point | would say to that person that,
11:09 10 "the polygraph is just a cold, non-judgement al

11 instrument, it can't tell nme why someone does

12 something, it can only tell nme if a person is

13 telling the truth or not telling the truth, it

14 can't tell nme why someone was forced to do what
11:09 15 they did or why they were placed in a position to

16 do what they did", and I will say to that person

17 then, "if this is what's happened to you, if you

18 were forced to do whatever, | stole the thousand

19 dollars to feed ny wife and children, if that's
11:09 20 why you stole the money, then | understand that, I

21 don't want that cold instrument just to show ne

22 that you are a liar, | would rather have you tel

23 me why you were forced to do what you do". And

24 that is called the heart and you, and fairly often
11:10 25 a person would say, "okay, that's what happened".
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1 Q But would there be, again in your experience,
2 cases where suspects would, for various reasons,
3 fear that the polygraph m ght show themto be a
4 l[iar so they would confess prior to the test?
11:10 5 A Umm if they are encouraged with the heart and
6 you, for exanple?
7 Q Yes?
8 A Yes.
9 Q Agai n, and you tal ked about the pretest, ny
1110 10 understanding -- and please correct nme if |I'm
11 wrong -- in the pretest you would go through the
12 rel evant facts with the subject and try and get
13 their version of events; is that fair?
14 A That's exactly the term we use, --
11:10 15 Q That it's --
16 A -- that "we have had a chance to read the police
17 reports, or whoever has reported, but what | want
18 is your version of what happened?”
19 Q And then you would get their version of events and
11:10 20 you would test it; is that fair?
21 A um | --
22 Q Or not test their version, you would then -- for
23 example if someone said, you know, "I wasn't
24 involved in the murder, | wasn't even there, | was
1111 25 somewhere else" --
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1 A Okay, right?
2 Q -- you mght test "were you there, did you commt
3 the murder", that type of thing?
4 A Yeah. It's still, it's that issue is there, but
11:11 5 |'m getting their version. Some people have
6 absol utely no knowl edge of it according to them,
7 ot hers have intimte know edge of it but say they
8 didn't do it, so, you know, |I'm getting their
9 version of events.
1111 10 Q So if someone came in and said, "I didn't do it
11 but Bill did it, that's nmy version", is that what
12 you would then test, or would it depend on the
13 ci rcunst ances?
14 A Umm, if someone came in and said, "Bill did it", |
1111 15 may go, as a policeman | would probably go back to
16 the investigators and say, "look, before we
17 conduct this exam nation maybe Bill should be
18 intervi ewed".
19 Q Okay. And in the course of the pre-interview,
1111 20 again before you set up the test, would you ever
21 say to a subject, "lookit, | don't believe you",
22 or "that's wrong", or anything of that nature?
23 A No.
24 Q And why not ?
1112 25 A It's a non-accusatory interview, to start with, in
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1 the pretest. They've come in there saying they
2 didn't do it, and that's the purpose of the
3 pol ygraph exam nation, to determ ne through the
4 pol ygraph whether they did it or not. For me to
1112 5 make accusatory statements to someone tells them
6 that they are going to get a biased polygraph
7 exam nation, |I'm sure they'd have sone concerns,
8 and rightfully so.
9 Q Woul d that inpact the validity of the results?
11:12 10 A It could well, yes.
11 Q And so if a subject said, "here's my version of
12 events", and you as the polygraph operator said,
13 "l ookit, I, you know, | have trouble with that,
14 we'll test it, we'll try it", something |like that,
11:12 15 woul d t hat have an inpact on --
16 A Unm maybe not that mldly, but if | said to a
17 person, "that's totally unbelievable, | know that
18 didn't happen, | know you are not telling nme the
19 truth when you say that", that would certainly
1113 20 have an impact | would think.
21 Q And tell us how that m ght have an inmpact, what
22 would it cause in the subject's answers when you
23 go to interpret the test, what m ght that do?
24 A Well you've certainly -- if someone there is
1113 25 truthful and I'm saying to themin the pretest
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1 that, "1 don't believe you, | think you did this"
2 ' m sure that person is concerned about the
3 validity of me, as an exam ner, having an open
4 mnd as to what the results are going to be.
1113 5 M ght he think that the results are preordai ned,
6 and no matter what happens |I'm going to fail them
7 | would think those kind of thoughts would cross
8 t hrough their m nd. Unm vyeah, that person would
9 think, "this is a biased person and |I'm not going
1113 10 to pass this", and that would cause them some real
11 physi ol ogi cal and psychol ogi cal concerns in the
12 exam
13 Q And m ght that lead to a false positive result?
14 A Yes, | think it could.
11:14 15 Q So, again, in your practice, then, would it be
16 fair to say that you would refrain from
17 accusations in the pretest interview?
18 A Yeah. And | don't know if policy has changed in
19 police forces, but certainly when | was a
11:14 20 policeman, as a polygraph exam ner we woul d not
21 conduct a polygraph exam nation on anybody who had
22 been interrogated in the past 24 hours.
23 Q And why is that?
24 A Because of the results that you m ght get on your
11:14 25 exam nation from the enotional distraught that
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1 t hose people are feeling from going through an

2 i nterrogation.

3 Q Okay. Now let's talk about witnesses. Did you

4 have occasion to or have you had occasion to
1114 5 conduct polygraph exam nations on w tnesses?

6 A Some. Not a | ot.

7 Q And is -- do you do anything different when you

8 are dealing with witnesses rather than suspects?

9 A No, it's still are they telling the truth to
11:14 10 what ever the issue is, or not.

11 Q Again, as far as the polygraph results then, when

12 you have the ten questions and the control

13 guestions | think you said earlier that in sonme

14 cases you are expecting to have some |lies show up,
11:15 15 not to the crime questions, but either -- to the

16 control question; is that right?

17 A Yes, yup.

18 Q And so when you get the result back you could | ook

19 at the chart and show a subject and say, "lookit,
11:15 20 you lied to me", or, "you were deceptive"?

21 A |, yeah, |1 don't get into show ng charts and

22 things |like that.

23 Q Why not ?

24 A What's the purpose. That person can't read those
1115 25 charts anyways. | mean what is that proving to
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1 t he person. Not hi ng.

2 Q But if you | ooked at the chart would there be a

3 blip or on a certain question it --

4 A Well there would be changes, but those people that
1115 5 | am dealing with aren't capable of reading

6 pol ygraph charts, --

7 Q Yeah?

8 A -- so it wouldn't mean anything to them

9 Q So they would need you to tell them which question
1116 10 they lied on or were deceptive on?

11 A Yes.

12 Q |s that the word used, 'deceptive' or 'lied', or

13 is there --

14 A ' Deceptive' is a nice term, yes.
11:16 15 Q Decepti ve. So you would take the results and say

16 "l ookit, sir, you' ve been deceptive on two of

17 t hese questions"?

18 A | wouldn't say that, | would just say they have

19 been deceptive to the issue here.

20 Q Okay.

21 A What ever the issue was.

22 COW SSI ONER MacCALLUM  And then you would

23 test again?

24 A No.

25 COMM SSI ONER Mac CALLUM No?
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1 A Oh, are you talking about a witness? |'m sorry.
2 BY MR. HODSON:
3 Q A witness or, yeah, a witness or a suspect?
4 A Unm okay, if | tested a witness and he was
1116 5 deceptive, and | told himthat he was, and he told
6 me, "okay, | was, and this is why | was deceptive
7 and this is the truth", would that call for
8 anot her polygraph exam nation; yes, probably.
9 Q Okay. So let's just go through the nunber of
11:16 10 tests. In a normal standard suspect or witness,
11 three tests, is that right?
12 A Unm vyes, three charts.
13 Q Three charts?
14 A Yes.
1117 15 Q So you woul d take the sanme ten questions and you
16 woul d ask them three different times?
17 A Correct.
18 Q Wth a break in between, a bit of a break?
19 A A very small break, yes.
11:17 20 Q Ckay.
21 A Understand an exam nation is around 2 1/2 hours,
22 t he polygraph test itself takes, like, 20 m nutes.
23 Q But the standard time to conduct a polygraph
24 session, 2 1/2 hours, about?
1117 25 A Yup.
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1 Q And then you would run the test three times, and
2 is that because you re-order the control and the
3 crime questions?
4 A That's one of the reasons, yes.
1117 5 Q And, as well, three tests are better than one; is
6 that fair?
7 A Yup, you are getting a good | ook at that person
8 and you've got nmore questions to score, nore
9 chance of devel oping a, you know, either a
1117 10 positive or a negative result.
11 Q And, between the three tests, would you ever
12 interrogate the subject?
13 A Absol utely not.
14 Q Why not ?
11:17 15 A |'ve -- we've discussed --
16 Q Okay.
17 A -- that it's going to enmotionally, | mean, that
18 guy knows now what your opinion is.
19 Q Woul d you ever, after test one and before test two
11:18 20 or after test two but before test three, advise
21 t he subject of any of the results?
22 A No, because you don't read the charts until the
23 exam nation is over.
24 Q Okay. So you wouldn't say, for example after you
1118 25 run through the tests, say "lookit, I, you know, |
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1 t hink you were deceptive on one of the questions,
2 let's do it again"?
3 A After, you are saying after the first test --
4 Q Yes?
1118 5 A -- would I ever say, "you are deceptive to one of
6 t he questions, let's do it again"?
7 Q Yes?
8 A Never .
9 Q And is that, again, for the sanme reason you have
1118 10 al ready expl ai ned?
11 A Well, to start with, | want three sets of charts
12 to properly evaluate this person. That's one of
13 t he reasons.
14 Q Ckay.
1118 15 A And you are not going to do it with one set of
16 charts.
17 Q Ckay.
18 A And secondly, and nore inmportantly, is the -- what
19 you are doing to that person enmotionally as far as
1118 20 hi s pol ygraph exam
21 Q Okay. So let's take, again, the case of a
22 wi t ness. You run through the three tests, you
23 read the charts, and you conclude that the witness
24 is being deceptive --
11:19 25 A Yes.
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-- about suspecting or knowi ng that someone el se

may have commtted a crime. Okay?

Okay.
So a witness has said, "lookit, | don't know
anyt hing about the crime, | have no information,

don't suspect anybody, and | don't know anybody
who has comm tted the crime".

Okay.

You run the test and you find that that's been
decepti ve, okay?

Okay.

And you are a police interrogator; what would you
do next?

| would interrogate him

I n what way? What would you do?

| would tell himthat he is deceptive to the issue

and what is the deception, "what is it you saw,
what is it you did that is causing you to respond
negatively on this polygraph", and | would try to
get the answers from him

And then if the witness at some point then said
"okay" and gives information incrimnating
someone, --

Okay.

-- so in other words changes their story and gives
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1 some information that says "yes, | would

2 incrimnate X", --

3 A Ckay.

4 Q -- would you then conduct a polygraph of the new
1120 5 version of events?

6 A | think it would be proper to, yes, given --

7 mean you wouldn't do it right then.

8 Q Okay. Wy --

9 A You woul dn't conduct another exam nation that day.
1120 10 Q And why is that?

11 A Well that person is emotionally -- they have got

12 nothing left in them emotionally, to respond

13 hardly any nore. | mean they have been through a

14 pol ygraph, which is very enmotional, --
1120 15 Q Yes?

16 A -- you've interrogated them you've forced that

17 person to make adm ssions under interrogation,

18 they are certainly not -- it's not conducive to

19 now conduct anot her polygraph exam nation that
1120 20 day.

21 Q In the, again let's talk about the case of a

22 wi t ness, and again the exanple | gave you. And |

23 think, in this case, let's take it where the

24 guestions are, "do you suspect anybody of
1120 25 commtting a crime, do you have any know edge of
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1 commtting a crime"?
2 A Yup.
3 Q And if this witness had been interrogated by the
4 police for some time and the witness was wel
1121 5 aware that one of his acquai ntances was a suspect,
6 okay, so going into the test with you the witness
7 is well aware that the police believe the w tness'
8 acquai ntance is a suspect --
9 A Ckay.
1121 10 Q -- and may be responsible for a crime, and the
11 wi thness was with the acquai ntance --
12 A Yes.
13 Q -- when the crime allegedly occurred, in that
14 scenari o as a polygraph operator if you asked the
1121 15 gquestion of that witness, "do you suspect anybody
16 of the crime", and again -- and the wi tness would
17 answer "no", would you be concerned about the
18 validity of that based upon the previous
19 interrogation of that wi tness about the suspect?
1121 20 |*"m not sure if |I've asked that quite well, but --
21 A Well | think, to start with, | wouldn't run the
22 SKY test you are tal king about. | f what you are
23 saying is what happened in this matter, where --
24 Q Yes.
1122 25 A -- a witness had been interrogated by the police
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1 and the police basically told him "this is who

2 did it and we want you to tell us the truth and

3 confirmit", why wouldn't you run a polygraph test

4 asking those questions, "did you see this
122 5 i ndi vidual do this", "did this individual do

6 that"? | wouldn't run a know edge pol ygraph

7 saying, "do you know for sure who did it?"

8 Q And why not ?

9 A Wel| because we're trying to establish that issue,
1122 10 did this person do it, and if the police feel it

11 was that person then | think you should either

12 confirmor elimnate that person through a

13 pol ygraph test of that w tness. If that witness

14 has actual know edge why would you beat around the
1122 15 bush and use this know edge test.

16 Q And what would -- would there be any risks in

17 asking the question, "do you suspect anybody or do

18 you have any know edge of who may have comm tted

19 the crime"?
1122 20 A Well there's not any danger in it, but again, you

21 are not getting to the crux of the issue if you do

22 it that way --

23 Q Wul d there --

24 A -- if you have a suspect. It would be different
1123 25 if you don't have a suspect.
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1 Q Okay. Wuld there be a concern that information

2 that the witness had received previously in police

3 interviews --

4 A Uh- huh.
1123 5 Q -- mght influence his physiological reaction to

6 t he question, "do you have any know edge", or, "do

7 you suspect anyone"?

8 A It's possible, yes, it's possible.

9 Q Maybe what | will -- M. Robinson, if | can maybe
1123 10 just call up, and we'll call up document 043300.

11 And this is the transcript of the evidence of Art

12 Roberts before the Supreme Court of Canada in a

13 reference case relating to David M| gaard. M .

14 Roberts is now deceased, but in 1992, under oath,
1123 15 he testified as to the procedure that he

16 conduct ed. If you could go to page 325, and maybe

17 "Il just walk you through parts of this and get

18 your comment on this.

19 And | think at this time, just
1124 20 as a bit of background, | think it's established

21 on the record prior to this, prior to M. Roberts

22 conducting the polygraph on Ron W | son, Ron W son

23 had been interviewed by the police on a number of

24 occasions, and | think in the two or three days
1124 25 prior to the polygraph had been interviewed fairly
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extensively and had provided some information to
the police that some m ght consider to be
incrimnating, would -- that would be the starting
poi nt .

And | think it's also fair to
say on the record that at this time Ron Wlson's
compani on, David M| gaard, was a suspect of the
police, and Ron W1l son knew that M. M| gaard was
a suspect and knew that that's why he was being
guesti oned, okay?

Yeah.

And if we just, so -- now, and this is M.

Robert s:
"Now, as far as | can recall -- and I
woul d normally do this, because you are
trying to find the person who did do the
murder -- | ran what was known as a SKY
test. S-K-Y. The reason for it being
called that is, one of the questions you
woul d ask i s: Do you suspect anyone of
comm tting this murder, or murdering
Gail MIler, whichever question |I used
at that time. The next one woul d be:
Do you know for sure who killed Gail

MIler, or who commtted this crinme?
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1 The | ast one, with the Y in it: Did you
2 commt this crime, or did you kill Gail
3 MIler?
4 He agreed to all those
5 questions, and he perfectly understood
6 them "
7 And then if we can go and scroll down:
8 "I had a form...",
9 go back up, |I'm sorry:
10 "... the SKY -- interspersed between,
11 for instance, "lIs your name Ron W | son?
12 Do you live in Saskatoon?", and so on
13 in between these questions."
14 Now it's not clear fromthis evidence, M.
15 Robi nson, whether there's any control questions
16 in there. Are you able to tell, fromthat
17 answer, whether that's the case?
18 A Umm, those are two irrelevant questions that are
19 pl aced in the exam nation, still are. They are
11:26 20 called irrelevants and they -- the first one, the
21 very first question is called an icebreaker, that
22 woul d be the, "is your nanme Ron WIlson", would be
23 the first question that would be asked on an exam
24 Q Yeabh.
1126 25 A And it's called an icebreaker. Just the asking of
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1 t he question has a bit of an inpact on the person,
2 and there m ght be a bit of a response, and so
3 it's thrown in there to take that response away.
4 Q Yeah. There was al so reference, and | won't bring
1126 5 it up, but a reference to the question asked,
6 "have you ever |lied before"; would that be a type
7 of control question?
8 A Yes. | don't think it would be quite that way,
9 but it would be about a lie, one of the controls
1126 10 woul d be a lying control, yes.
11 Q And so that would be, "have you ever told a lie
12 before", and that would, again for the reasons
13 you've stated earlier, get a reaction out of the
14 wi tness?
1126 15 A It's, no, it's a control. Yeah, it's there in
16 case that person didn't commt the crime, they are
17 giving them that place to respond.
18 Q Okay.
19 A Okay. That's one of the control. The other
1127 20 controls would be, you know, "have you ever
21 intentionally hurt someone”, on a murder case,
22 say.
23 Q Yeah.
24 A Things |ike that would be the controls.
1127 25 Q Okay. And then it's written down, and then:
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1 "Q M. WIlson went through these questions
2 ahead of time
3 "A  Yes, sir, and he was allowed to read
4 them "
1127 5 Woul d that have been the standard practice?
6 A Yes. Well they would be read to him if he
7 all owed himto read t hem himself, that would be
8 fine too.
9 Q And t hen:
10 "Q Take us through the procedure, then,
11 pl ease. \What's the next step? Do |
12 understand you correctly? You had your
13 interview, you then prepared the
14 guestions, based on this SKY acronym is
15 that right.
16 A Yes.
17 Q Okay, and then what happens next?"
18 And actually if we could call up 043327, | think
19 m ght be a better version of that -- or sorry,
1127 20 208767. | think we have a better version of that
21 page, | think that's part of 208733A.
22 MR. ELSON: |'ve got 121874, and that's
23 really good.
24 MR. HODSON: Sorry, that's?
11:28 25 MR. ELSON: 121874.
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BY MR. HODSON:
121874 m ght be clearer.
"A Yes.
Okay, and then what happens next?
A | would put the instruments on.
woul d ask himto sit down, put the
pneunograph on him the GSR
el ectrodes, and the bl ood-pressure
cuff."
And if | can pause there, it |ooks as though
t here would be three indicators, M. Robinson,
was t hat standard?
Wel |l the pneunograph should be an upper and | ower,

| don't know, he says:

put the pneumograph on him...",

so it may have been a single-pneunmograph

i nstrument.

OCkay. And then it says:
"Then | would tell him "I'm going to
begin the test now', and start the
instrument. Then you woul d see the pen
lines on the graph, and then you would
start questioning."

Yup.

And t hen:
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"Q Did you put those kinds of questions to
hi mthat you have indicated
previously?
A Yes, sir, and they are marked so on
t he graph as you ask the question.
The exact moment that you ask the | ast
syl l abl e of the question you mark it."
Is that correct, that's the procedure?
That's right, that's where -- the | ooking for the
response right there.
"Q Do you recall the results of the testing
process at that point?
A Yes, | recall that | was not satisfied
that he was telling the truth. I n
ot her words, that he was being
deceptive, because | did get a
response on, "Do you suspect?", and
"Do you know?"
What response did you get?
A Well, | got a response in the
breat hing, a response in the GSR and a
response in the cardio.
Q | guess ny question to you is: Do you
recall how he answered those questions?

VWhat was his answer ?
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"No. "

And from the responses in the machine,
what did you conclude?

That he was being deceptive.

Al'l right. Was he being deceptive when
he was asked if he was the one who did
it?

Oh, no. No. I"m sorry, on just the

t wo, suspect and --

The S and the K, but not the Y?

That's right.

Al'l right. What did you do then, sir?
Do you recall? |If you don't, fine, but
do you recall how | ong that actua
physical testing process took?

| woul d probably have run two tests,
sir. You usually run two tests. Now,
| would release the bl ood-pressure
cuff so that it was confortable after
the first test and tell himto stay
rel axed, take things easy, and that |
was going to run another test. And |
probably did run another test.

That was your practice?

Yes, that's the ordinary way of doing
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1 it.
2 Q What woul d be the purpose? 1Is this an
3 identical test? The same questions and
4 -
5 A Exactly the same test, sir."
6 And, again, is that -- it appears here M.
7 Roberts only did it twice; do you know if that
8 was a practice of the day at some tine?
9 A | don't know. | don't know what the practice --
11:30 10 this is '69?
11 Q 1969.
12 A | don't know.
13 Q Go to the next page, please. And t hen:
14 "Q Did you vary anything between the two
15 tests?
16 A Not to my know edge, no, sir.
17 Q Was that your practice, to make any
18 variations?
19 A No. "
11:31 20 And | think you told us your practice was to nove
21 the --
22 A Yup.
23 Q And was that inmportant?
24 A You rotate, you rotate the questions.
11:31 25 Q And why was that inmportant?
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1 A So you can conpare each relevant question to each

2 control question.

3 Q And scroll down:

4 "Q In the course of your testing, | think

5 you have told us that the questions are

6 shown to the witness and made cl ear

7 what's going to be asked to him

8 A Yes.

9 Q Does the witness know the order that

10 t hese questions are going to be put to

11 hi n?

12 A Yes, ..."

13 And, again, is that consistent with your

14 practice?
11:31 15 A No.

16 Q And why is that?

17 A Well you go through them and you don't go through

18 them in the order you are asking themto start

19 with, you don't run through them from 1l to 10, you
1131 20 run through themin a certain way so you deal with

21 t he four questions that we haven't even di scussed

22 yet, --

23 Q Yeah?

24 A -- and then you deal with the control question --
11:32 25 or crime question, and then you deal with the
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1 control questions, and then there's one | ast

2 guestion you ask at the end. So that doesn't

3 signify the order I'mgoing to put themto him

4 t hough, he just knows what the questions are going
1132 5 to be, and as we start the second test | tell them

6 that, "you are going to hear the sanme questions

7 but in a different order."

8 Q Okay.

9 A And | do the same thing in the third set.
11:32 10 Q Okay. If we go to the next page.

11 A But |I don't think it's crucial that they know how

12 they are com ng, or the fact that he didn't rotate

13 t he questions, | mean it's -- | don't think it's

14 life or death but it's kind of not the way it's
11:32 15 normal |y done.

16 Q And then the, it goes on to talk, M. Roberts

17 says:

18 "... you would release the bl ood

19 pressure cuff ...",
11:33 20 and | think this was after the second test:

21 "Q \What was the purpose of running a second

22 test?

23 A Just to make sure and verify the

24 results.

25 Q What happened then, that you can
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1 remember ?
2 A As | recall, | then tore the graphs
3 off, released all the instruments from
4 him and | made him confortable in the
5 chair. Then, normally, if | got a
6 response showi ng he was deceptive, |
7 woul d say, "You've had trouble
8 answering these questions. Can you
9 explain it to nme?""
11:33 10 Again, is that consistent with what your practice
11 may have been, or is?
12 A Yeah. | would be nmore accusatory, but --
13 Q Okay.
14 A Yeah.
11:33 15 Q And we'll go to the next page and | think we may
16 find that.
17 "Q Do you recall saying that?
18 A Yes.
19 Q You recall that?
20 A Yes, | recall saying to him "1 think
21 you're lying to me, Ron.""
22 A Yeah.
23 Q And, again, that -- do you see anything wrong with
24 t hat ?
11:33 25 A Nope.
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woul d be based on the fact that you had

deceptive results?

Yup.

And t hen

etcetera.

"A

he sai d:

"He said, "Where?", or "When?", and so

on and so forth. So, | showed himthe

chart. | said, "Now, you pick out where

you think there's a variance in this

chart." He |ooked at it and he pointed

directly to the response.

Al'l right, go on

The three indicators. | said, "You're

right, that's where you lied." Now,

he i ndicated that he thought there was

something wong with -- he called it

t he machine and we refer to it ...",
And then scroll down to the bottom

| said to him "No, that is where I

asked you, 'Do you suspect anyone? Do

you know for sure?' "™ And | said, Can
you explain that?" He finally said that
M | gaard had made a remark to him and
he said that he kind of thought that he
wasn't sure, and he couldn't really say

for sure that he was the one. | asked
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1 himthen, | said, "Well, what did he say
2 to you?" He said that he had hit the
3 girl. He had hit a girl. Now, | took
4 it to mean Gail Mller.",
1134 5 etcetera. And then he goes on to talk about sonme
6 further coments. And, again, you had expressed,
7 earlier, some reservations about the question,
8 "do you know", and, "do you suspect", those
9 guestions. And, again, we've gone through M.
11:34 10 Roberts, what he conducted here
11 A Yeah.
12 Q What woul d your concerns be with a witness where
13 there is a known suspect and the effort is to try
14 and get the witness to give truthful information
11:3¢ 15 about that suspect?
16 A Well, the know edge question, for exanple, | don't
17 know what M. Roberts said to himin the pre-test,
18 but what you say to themis as far as his
19 know edge, |I'm going to ask you if you know for
11:35 20 sure who did it, and the only way you woul d know
21 for sure is if you did it, if you saw soneone do
22 it or someone told you they did it, that's the
23 only way you could know for sure, and |I don't know
24 if Roberts said that to him or not. Agai n, what
11:35 25 you told him before, though, is that M. Ml gaard
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1 was the suspect at this time, that Wlson -- it's

2 Wlson is it?

3 Q Yes.

4 A -- had been interviewed extensively, | think you
1135 5 call it interrogated even, | don't know how --

6 Q I ntervi ewed. | don't mean to put any -- he was

7 interviewed by the police.

8 A OCkay, he was interviewed on a nunber of

9 occasi ons - -
11:35 10 Q Yes.

11 A -- you told me. And | think you said to nme that

12 the police were telling Wl son that they were

13 confident or satisfied that --

14 Q Yeah, and | think, and again it may be difficult
11:36 15 for me to say that, but | think there has been

16 some evidence that M. WIson was aware from the

17 police that David M| gaard was a suspect?

18 A Was a suspect.

19 Q That the police believed David M| gaard commtted
11:36 20 the crime and the crime was commtted when M.

21 M | gaard was in the conpany of M. W /I son and

22 Ni chol John?

23 A Yes.

24 Q And so | think, and again |I don't mean to m sstate
11:36 25 what's on the record, but certainly there were
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1 interviews of M. WIlson and | think M. WIlson's
2 evi dence before the Comm ssion is he believed that
3 M | gaard was a suspect at the time.
4 A Ckay.
1136 5 Q And again, nmy question is would you see any
6 concerns -- let me ask it this way. The questi on
7 of do you suspect anyone of this crime, any risk
8 in getting a false result from M. WIson in that
9 scenari o?
11:37 10 A Possi bl e. | mean, if he's been led to believe
11 that a certain person m ght be a prinme suspect and
12 he's been told that, could it influence him? It
13 coul d. ' m not saying it did.
14 Q | appreciate that.
11:37 15 A But could it? Yes, it could.
16 Q So in that case when Ron W Il son says do you
17 suspect anyone, if he thinks, well, it m ght be
18 M | gaard because everybody thinks it is, and he
19 says no, is it possible that that m ght give a
11:37 20 fal se response?
21 A Possi bl e.
22 Q How woul d you design a question to get around
23 t hat, how would you -- what questions would you
24 ask?
1137 25 A Well, | think I would have had a different --
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1 think | would have asked questions regarding M.
2 M | gaard. Rat her than run a SKY, the questions
3 woul d have been did you see M. Ml gaard stab or
4 what ever the case would be, and that's the type of
1137 5 guestions | would ask.
6 COMM SSI ONER MacCALLUM  Excuse me, M.
7 Hodson, |I'm not sure how M| gaard's name came up
8 in this question. Coul d you just go back a page?
9 MR. HODSON: Oh, sorry, if you can go back
11:38 10 on this, please, scroll down to the bottom and
11 it says:
12 "A | said to him "No, that is where I
13 asked you ' Do you suspect anyone? Do
14 you know for sure? "™ And | said, "Can
11:38 15 you explain that?" He --"
16 Being W I son,
17 "-- finally said that M| gaard had made
18 a remark to him..."
19 COWM SSI ONER MacCALLUM  Okay. So it
11:38 20 wasn't -- you are not doing this in the context
21 of the police interviews prior to Roberts seeing
22 the man, the police interviews indicating
23 M | gaard was a suspect, you are concerned only
24 wi th what Roberts asked hinm?
11:38 25 MR. HODSON: Yeah. | think the question
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1 that | asked M. Robinson is that, and | believe

2 M. WIlson testified before the Comm ssion that

3 he, when he was being interviewed by M. Roberts,

4 knew that the police viewed David M| gaard as a
1138 5 suspect.

6 COMM SSI ONER MacCALLUM  Yes, but Roberts

7 didn't suggest that to him?

8 MR. HODSON: No, | don't believe so.

9 COWM SSI ONER MacCALLUM Okay. Are we on
11:38 10 the same page, M. Robinson?

11 A | think so.

12 COWM SSI ONER MacCALLUM Okay. So

13 Roberts -- I'"'monly interested in the technique

14 conducted by Roberts. He didn't put Ml gaard up
11:39 15 as a suspect?

16 A No, and |I'm not saying it's wrong to do it the way

17 he did it. | would have done it differently.

18 COWM SSI ONER MacCALLUM How differently

19 t hough? It was the witness who suggested
11:39 20 M | gaard's name, not Roberts.

21 A It was the witness who --

22 COWM SSI ONER MacCALLUM -- suggested

23 M | gaard.

24 A Well, it had been suggested to the witness as |
11:39 25 understood that M. M| gaard was, nmay have been
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1 responsi bl e.

2 MR. HODSON: Yeah, prior to the polygraph.

3 A Prior to the polygraph, yes.

4 COMM SSI ONER Mac CALLUM No, how -- how did
1139 5 t hat affect Roberts' technique then, what could

6 Roberts have done about that, assum ng he even

7 knew?

8 A There may not be a way around it. | mean,

9 pol ygraph is no magic instrument. | f someone
11:39 10 beli eves something to be true, that's what they

11 bel i eve, and someti mes not every issue can be

12 resol ved by polygraph. That's why, | nmean, you

13 don't do a lot of witness polygraph exam nati ons.

14 The best type of polygraph exam nation is whether
11:40 15 someone did or didn't do somet hing, steal, cheat,

16 murder, those are the best type of issues on a

17 pol ygraph exam nation. \When you are getting into

18 wi t nesses, did they or didn't they see something,

19 you are getting a little more iffy, you know, is
11:40 20 the inpact going to be there to cause himto

21 respond on the polygraph, is the issue significant

22 enough that it's going to cause the fight or

23 flight syndrome to conme into effect and cause

24 results on the polygraph, so I'm saying, | mean,
11:40 25 not everything is ideal for a polygraph
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exam nation and --
BY MR. HODSON:
Have you used the SKY net hodol ogy before?
Years and years ago | have, yes.
And woul d that --

It's an accepted, it was an accepted test, yes.

MR. HODSON: | think those are ny
guestions, M. Robinson. | believe there will be
ot hers. ' m not sure whether we want to maybe
break now and | can check. Maybe |'IIl just
canvass.

COWM SSI ONER MacCALLUM Check right now.

MR. HODSON: M. El son does, and you'll be
a bit?

MR. ELSON: | think.

MR. HODSON: M ght be a bit. M . Boychuk?
M. G bson is a maybe, and Ms. MLean, nmaybe. So
we have about three, and I'm quite fine starting
now if someone wi shes to begin until noon.

COVMM SSI ONER MacCALLUM Per haps we shoul d
just in case.

MR. HODSON: Anybody care to volunteer to
go first? M. Elson will start.

BY MR. ELSON:

M. Robinson, for the record, nmy name is Richard
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1 El son, I'mrepresenting the chief of police and

2 t he Saskatoon Police Service. You and | have

3 known each other for a number of years, |'ve even

4 had occasion to retain your services to polygraph
1142 5 certain of ny clients.

6 Wth respect to the training

7 t hat you have received in polygraph work, it's ny

8 understanding that that training first commenced

9 in 1975; is that correct?
11:42 10 A No, in January of '76.

11 Q ' m sorry, January of 1976. Prior -- and you

12 first joined the RCMP in what year?

13 A 1960.

14 Q In 1960. What know edge did you have about the
11:42 15 avail ability of polygraphers to various police

16 services, municipal, RCMP detachments, etcetera,

17 during the 1960s, how avail able were they?

18 A | would say that nmy first recollection of

19 pol ygraph was when Saskatchewan got their first
11:43 20 exam ner in 1972.

21 Q And who was the first examner in 1972?

22 A Gene Smth.

23 Q And where did Gene Smth work?

24 A Out of Regi na.
11:43 25 Q And was that with the RCMP?
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1 A Yes, it was.
2 Q Prior to 1972 are you famliar with the
3 avail ability of polygraphy for police services in
4 West ern Canada generally?
1143 5 A Not then. Now | know kind of who was where when,
6 but prior to '72 | knew nothing about polygraph.
7 Q Al'l right. MWhat's your know edge now as to the
8 avail ability of polygraphy prior to 1972 in
9 West ern Canada?
11:43 10 A Probably pretty few. Our first examner in the
11 RCMP was trained in 1967 and he was a | ab nmenber
12 and he was never really active as an exam ner.
13 Our first actual exam ner was trained in 1969 and
14 he was stationed in British Col umbia. | knew
11:44 15 that -- ny understanding is probably the first
16 pol ygraphi st in Western Canada was Art Roberts.
17 Q Al'l right.
18 A And | don't know if there was any other exam ners
19 in Western Canada at that time.
11:44 20 Q Ri ght . In the 1960s would you agree, if | could
21 use the phrase fish out of water, that police
22 departnments were, to some extent, like a fish out
23 of water in ternms of understandi ng and dealing
24 with polygraphy at that time, it was an unknown
11:44 25 commdity?
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1 A It probably was.

2 Q And did you agree that there m ght have been sonme

3 degree of uncertainty among police departnments as

4 the extent to which one could rely on polygraphy
11:44 5 at that time?

6 A | don't know. | don't know where -- well, | don't

7 know where M. Roberts was trained, but | knew, |

8 know where all our people were trained prior to

9 establishing our own school and | think they were
11:45 10 all very well trained. | think the force

11 certainly by the time I canme on had a good

12 under st andi ng of polygraph and how it shoul d be

13 used and what restrictions there were to the use

14 of it, but I don't know what those things were
11:45 15 li ke prior to nmy being an exam ner.

16 Q Ri ght .

17 A | just know kind of who was around then, but |

18 have no idea what the ground rules were.

19 Q | appreciate that. When you were working as an
11:45 20 officer within the RCMP and you first | earned of

21 pol ygraphy, would you agree with me that there was

22 a certain amount of deference anong police

23 officers to polygraphy and to the results that

24 pol ygraphers were able to get?
11:46 25 A When you say deference?
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Deference in the sense that well, gee, if this
pol ygraphy -- in other words, there's information

from a polygrapher to the effect that either
someone is telling the truth or that someone is
bei ng deceptive, that a police officer who did not
have any training in polygraphy m ght defer to the
judgment of that polygrapher and say, gee, he says
the person is either telling the truth or not
telling the truth, we've got to accept what that
person says?

"Il tell you what was nore comon, is that if you
ran a test for an officer and you came out and
told himthat that individual was deceptive and
you al so say he's confessed to it, he was quite
happy. |f you canme out, particularly if there was
al l egedly eye witness evidence involved as to this
person being a suspect, you came out and said it's
not him | don't think you had a | ot of
credibility with those police officers. | think
it depends whether a particular officer had ever
seen a pol ygraph exam before and how it's
conducted as to whether he would defer to that
person's opinion or not.

Why do you think that would make a difference?

| think if an officer saw how professionally
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1 conducted they are, | think he would feel the

2 exam ner is nore credi ble when he sees what

3 happens in there.

4 Q Al'l right. Now, on that particular point, and we
1147 5 could probably, I'"m not sure what page it's on,

6 but | believe that when Inspector Roberts was

7 testifying before the Supreme Court of Canada in

8 1992, he indicated that it was his then practice

9 not to have anyone in the room whenever he tested
11:47 10 an individual and for that reason there were no

11 Saskat oon police officers in the roomof this

12 hotel --

13 A Yes.

14 Q -- at the time that that polygraph test was done.
11:48 15 What is your opinion about that practice, not

16 havi ng anot her police officer present?

17 A | absolutely agree with that.

18 Q Why ?

19 A Because it's a one-on-one situation, you are
11:48 20 asking that person through, even through the

21 pre-test to reveal things that m ght be hurtful,

22 m ght be incrimnating, so it's a one on one, that

23 person has to place some trust in you. There's

24 ot her ways that people could watch that though,
11:48 25 they could monitor it through audio or video
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1 t hough.
2 Q Al'l right.
3 A | don't know if they -- well, probably not back in
4 '69, they would have had to set something up for
1148 5 it.
6 Q There is sone evidence before this Conm ssion,
7 notably from Rusty Chartier, that there was an
8 audi ot ape, but unfortunately that taping has gone
9 m ssing. Has it been -- to your know edge, are
11:48 10 you aware of the practice of videotaping polygraph
11 tests?
12 A Yeah. When | first started myself personally as
13 an examner, | didn't have a suite yet and I
14 conducted all of my exam nations out of hotel
11:49 15 rooms normally and | al ways audi ot aped everything
16 | did, and it wasn't until the suite was devel oped
17 here that then there was video in that too, but
18 again, I'mtalking nmore recent times. It's even
19 common practice now for the examner to travel and
11:49 20 do themin roons to set up a video camera right in
21 the room where the exam nation is being conducted
22 and tell the people I'm going to videotape this.
23 Back then probably -- | think they were
24 audi ot aped, but not videotaped.
11:49 25 Q Al'l right. And why is that inmportant, to have
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1 some type of either audi otape or videotape
2 recording, and if we look at it in today's
3 standards, 2005, why is that a significant
4 feature?
11:49 5 A | think it was proper to have a record of what was
6 being said in that room both for the protection
7 of the exam ner and for the protection of the
8 subject, and certainly if there was an
9 interrogation followi ng the polygraph exam then
11:50 10 it's there recorded.
11 Q Now, M. Robinson, it's ny understanding that in
12 the course of your training you became famli ar
13 with certain materials that have been published,
14 notably by a Professor Fred |Inbau, that's spelled
1150 15 | -N-B-A-U, and a M. John Reid, specifically in
16 the field of crimnal interrogation and
17 confession. Are you famliar with any
18 publications witten by those two authors?
19 A Yes, | am
1150 20 Q And it's nmy understanding, and for the record,
21 M. Comm ssioner, | understand, and the w tness
22 can perhaps confirmit, that Fred |Inbau was, and
23 may still be, a professor of |aw at Northwestern
24 Uni versity in Chicago and the former director of
1151 25 t he Chicago Police Scientific Crime Detention
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1 Laboratory. Were you personally famliar with

2 Fred I nbau?

3 A |'ve certainly met the man, yes.

4 Q And that -- and you've also indicated that you've
1151 5 met John Reid, presently the director of John E.

6 Reid & Associates and a former staff member of the

7 Chi cago Police Scientific Crime Detection

8 Laboratory, and you are famliar with M. Reid as

9 wel | ?
1151 10 A | am M. Reid, as far as | understand, is a

11 former | awyer or former policeman and recogni zed

12 as the father of nmodern-day polygraph, and M.

13 Rei d has been deceased since 1982.

14 Q Now, ny understanding -- | have before ne, that
1151 15 |'ve been able to pull out of the |aw school

16 i brary here in Saskatoon, a textbook entitled

17 "Crim nal Interrogation and Confessions," second

18 edition, which would have been available in 1969,

19 and the date of this publication is 1967. It's ny
1152 20 under st andi ng, M. Robinson, as a result of

21 conversations you and |I have had privately, that

22 you have a copy of the third edition of that

23 t ext book; is that correct?

24 A Correct, yes.
1152 25 Q And | understand that yours is even autographed by
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1 one or more of the authors?
2 A Yes.
3 Q Did you take any course or instruction from either
4 Prof essor I nbau and M. Reid?
1152 5 A Yes. In April of 1978 | attended an interrogation
6 sem nar in Chicago, Illinois put on by John Reid &
7 Associ at es.
8 Q It's nmy understanding, although M. Wlch is not
9 here, it's my understandi ng that Hersh Wdlch in
1152 10 his days as a prosecutor also attended that
11 course”?
12 A So | understand, yes.
13 Q Was that course avail able or generally avail able
14 for police officers and prosecutors within North
1153 15 America to deal with the subject of crimnal
16 i nterrogation?
17 A Yes.
18 Q And the publications by Professor |nbau and M.
19 Rei d, would you agree with me that they were
1153 20 generally regarded as authorities in the field of
21 crimnal interrogation and confession?
22 A W t hout a doubt, and | would say their sem nars
23 are at the top of the semnars to do with
24 i nterrogation.
1153 25 Q And would you al so agree with ne that generally
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among police officers and individuals engaged in
interrogation and investigation, the materi al
published by those two gentlemen would be regarded
as authorities?

| would say so, yes.

And they would also reflect the standards of the
day in the various editions that those materials
appear, or that those comments or those
instructions appear?

Standards? | don't know quite what you mean by

t he standards.

I n other words, the standards of conducting
investigation and interrogation, that what was
generally published in those materials would be
reflected as reasonabl e standards of the day?

The met hodol ogy that you would use?

Yes.

Yes.

Just before we break, you would agree with me that
the interrogation or the interview, and perhaps
there's a subtle difference between the words that
one uses in that context, that the interrogation
of individuals who are suspects is different from
the interrogation of individuals who are believed

to be witnesses but not believed to be suspects in
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1 terms of methodology and in terns of approach?

2 A Oh, definitely, yeah. There's a big difference

3 bet ween interviewi ng and interrogation, yes.

4 Q And would you agree with me that nmost of the
1154 5 literature that deals with the subject of

6 interrogation primarily is directed to the

7 interrogation of suspects?

8 A Yes.

9 Q And that there is precious little literature that
1155 10 deals with the interrogation and the interview of

11 wi t nesses not believed to be suspects?

12 A And who are uncooperative al so.

13 Q And per haps who are uncooperative as well.

14 A Very little.
1155 15 Q Now, | understand that in Professor I|Inbau's and

16 M. Reid's book there is a section that deals with

17 the interrogation of witnesses and ot her

18 prospective informants. Are you famliar with

19 t hat portion of the book in your edition; namely,
1155 20 the third edition?

21 A | know | read the book before and | didn't

22 remenber anything to do with that. | read it | ast

23 night and I'mnow famliar with it.

24 Q Woul d you agree that there are instances where,
1155 25 for the nost part, wi tnesses don't have any axe to
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1 grind and they don't have a particular interest in
2 the outcome of an investigation, you would agree
3 with that?
4 A Yes.
1156 5 Q Fromtime to time, however, there will be
6 difficult witnesses for whatever reason?
7 A Yes.
8 Q And these will be witnesses who are perceived as
9 not being as forthcom ng as the officer would
1156 10 expect they would be?
11 A Ri ght .
12 Q And you would agree with me that there are then
13 di fferent approaches to be taken with respect to
14 t hose so-called difficult wi tnesses?
11:56 15 A Yes.
16 Q Now, one of the suggestions, one of the concerns
17 is that the witness may be fearful and may fear
18 some type of retribution fromthe person who is
19 perceived as a suspect; is that correct?
1156 20 A That's correct. That could be one of the reasons.
21 Q And would you agree with me that it is necessary
22 then for the police officer or the interrogator to
23 deal with that witness and to try to allay that
24 wi tness' fear or at |east give that w tness
1157 25 anot her objective to be cooperative with the
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1 police officer or the interrogator?
2 A Yup.
3 Q And in page 121 of the second edition of Professor
4 | nbau's book he tal ks about various attenpts to do
1157 5 this, but also suggests, and | quote, that:
6 "... 1t is advisable to point out to
7 him--"
8 The witness,
9 "-- the fact that the interrogator is
1157 10 asking no nore of himthan he hinself
11 woul d expect of another person in the
12 event that the subject or some nmember of
13 his famly were the one agai nst whomthe
14 of fence had been commtted."
1157 15 | read fromthat that it m ght not -- it would
16 not be wrong, necessarily, for the interrogator
17 to make some suggestion of |I'monly asking you to
18 assi st because what if this had been a cl ose
19 friend or a relative of yours who had been
1158 20 subject to this offence. s that, in your
21 opi nion, an appropriate technique that an
22 i nterrogator can use to try to allay the fear
23 that a witness m ght have?
24 A Yeah, it's certainly something -- probably
1158 25 primarily that's what | would use to try to turn
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t hat person around.
So -- actually, M. Comm ssioner, | was going to
refer to a part of M. Roberts' transcript.
Per haps this would be -- | notice that it's noon.
Per haps this would be an appropriate time to break
and | can do that at 1:30.
COMM SSI ONER MacCALLUM  Sure.
(Adj ourned at 11:58 a.m)
(Reconvened at 1:30 p.m)
BY MR. ELSON:

Thank you, M. Conmm ssioner.

M . Robi nson, before we broke |
had put to you a certain passage from Professor
| nbau and M. Reid's book.

There's another book that | just
wanted to refer to in somewhat a sim/lar vein, and
| "' m not certain whether or not you are famli ar
with it, but it is the Seventh Edition of a book

called The Police Manual of Arrest, Seizure &

| nterrogation by Sal hany printed in 1997. Are you

famliar at all with that manual with respect to
police interrogation?
No, | don't think so.
Al'l right. And, nonetheless, there is a coment

there that | did want to put to you, and the
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1 comment specifically is at page 264 of the Seventh

2 Edi tion, which talks about the interview, and

3 generally it's within the chapter that tal ks about

4 the interview and the interrogation of w tnesses
01:32 5 as opposed to suspects, and it tal ks about studies

6 on the nature of menory. And, specifically, if |

7 can put this quote to you and ask you whet her or

8 not you agree with it:

9 "Studies on the nature of menory recal
01:32 10 tell us that triggers can help us

11 remember and reconstruct a picture of an

12 event. A trigger may be a diary, a

13 phot ograph, a song, or a perfunme.

14 However, triggers will not always worKk;
01:32 15 and sometimes, a trigger which is conmon

16 to several menories may only trigger one

17 menory."

18 And then it goes on, in the next paragraph, to

19 say:
01:32 20 "Studies also show that sonmetimes

21 triggers can |lead to what a person wil

22 descri be as a fl ooding experience,

23 causing nmenories to come back. Triggers

24 are not necessarily essential to recall.
01:32 25 Someti mes a person can recall a menory
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1 wi t hout triggers, but usually triggers
2 wi Il make recall easier and nore
3 conplete.”
4 A wel | --
01:33 5 Q In the context of interrogation, and | make the
6 reference specifically to triggers and things that
7 are used in order to generate menory recall,
8 general ly speaking would you agree with the
9 comment that | have just put to you from Professor
01:33 10 Sal hany's text?
11 A Ckay. | have no personal experience with
12 triggers, then, I've never used one, but | could
13 appreciate that some triggers may assi st a witness
14 in recalling something.
01:33 15 Q What if one is dealing with a witness who is
16 difficult, perhaps because that witness is fearful
17 of the suspect or also perhaps that wi tness has
18 suppressed nenmory as a consequence of the menory
19 being traumatic, as an interrogator is there
01:33 20 anything you feel can be used or should be used or
21 woul d be appropriate to use in assisting that
22 witness to recall that menory that may be
23 suppressed?
24 A Unm, personally what | have done is used a
01:34 25 techni que called the wheel of life, and you
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1 basically draw a wheel partially conmpleted and you

2 try to take that person to the last thing that

3 they remenber prior to the incident, and the first

4 thing after, and then you try to close the gap by
01:3¢ 5 speaking with them "can you remenber one nore

6 thing prior or after™. |'ve used that with some

7 success.

8 Q | wonder if | could have the Supreme Court of

9 Canada transcript that M. Hodson had referred to
01:34 10 earlier, and specifically the nunber that | have

11 been using is 121840, which is volume 8 of the

12 Supreme Court transcript, the testimny of

13 | nspect or Roberts. And if we could narrow it down

14 to page 121886.
01:35 15 Now | ' m going to preface what I

16 am about to put to you, M. Robinson, by rem nding

17 you that | asked you about whether or not it would

18 be appropriate for the interrogator to personalize

19 the interrogation of a witness somewhat by saying,
01:35 20 "what if this was a relative or a friend of

21 yours", and then also deal with the issue of

22 triggers or the wheel of life, as you referred to

23 it. In this transcript, and this is the

24 transcri pt of Inspector Roberts' testinony before
01:35 25 t he Supreme Court answering M. Neufeld 's
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1 gquestions, this was not put to you by Comm ssion
2 Counsel and it deals with the interview of Nichol
3 John.
4 | take it, M. Robinson, you

01:35 5 understand that Nichol John was the other person
6 in the car when M. Ml gaard arrived in Saskatoon
7 on the morning of January 31, 1969?
8 A Yes.
9 Q And following there it says:

01:35 10 "A  The next thing is | spoke to Nichol
11 John."
12 This is Inspector Roberts answering:
13 "She was brought to the room I
14 i ntroduced nmyself again, told her who
15 was and that | understood she may have
16 some information with respect to the
17 mur der of Gail Ml ler.
18 Now, she was a little nervous.
19 | talked to her at length and | asked
20 her how she canme to be in Saskatoon, how
21 she had arrived there, and she told ne
22 essentially the same story as W I son,
23 that they had arrived in the early
24 mor ni ng and they were driving along and,
25 | guess, it was snowy. They stopped
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somebody for directions, and then
car got stuck close to this alley.
could see down the alley. The car
stuck and Wl son left the car to t
get sonebody to help them out and
what's his name? -- Ml gaard |eft

car. | said to her, "And what hap

t he
She
was
ry and
t he

pened

then?", and she hesitated and hummed and

hawed and | said, "Well, sonmething nust
have happened."” She said, "Well, |
can't remenber." That was what she
said. | can remenmber her saying that.
"I can't remember.”
Go on.

A | spoke to her for sonme time and went
t hrough it again. You must realize,

in these things, you go over certain

t hings repetitiously to see whet he
there's any variance in the story.

suppose | spoke to her for half to

r

t hree-quarters of an hour. | finally

had the cl othing, apparently, that
worn by Gail MIller in the roomin
pl astic bag.

Q How did you come to have that in t
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roont?
A They were given to me, | imagine, by
Superi ntendent John Wod, or one of

t he detectives that had picked up the

articles. But | know | had the white
uniform-- and, | take it, it was a
nurse's uniform-- in a plastic bag in
the room I think I had a cape; a
nurse's cape. | don't, honestly,

recall anything else of clothing.

Now, during this she kept
saying, "No, | don't remember. I
don't remenber."” | said, "Well, I
t hink you do remenber, but for some
reason or other you don't want to tell
me." | took the white -- | can recal
a white uniform being there, and it
was in a plastic bag, and | gave it to
her. | said, "What if this had been

your sister?", and she burst out, she

said, "My God, | do remenber. | do
remenber. | saw him fighting with her
down the lane. | saw him stab her."
| said, "Well, now you remember"”, and
she said, "Yes." | said, "Was there
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some reason that you didn't want to
tell me before?" She said, "I
couldn't tell you before. | didn't
remember until | saw the dress.""

Now, stopping there, what is your opinion with
respect to an interrogation conducted in the
manner that | have just put to you as descri bed

by I nspector Roberts in his testinmny before the
Supreme Court of Canada?

| would say that | nspector Roberts' job was to try
to get to the truth, to use whatever methods he

t hought were appropriate to try to get himthere.
Umm, | have some difficulty in believing that
produci ng that uniformtriggered her to remenber
instantly what had happened, so | would have sone
di sbelief in her replying the way she did.

Now anot her question that | put to you, | would
ask that you assume, in the context of what | have
just put to you, that what doctor or M. --

| nspect or Roberts, | should say, was doing was
that this was part of a pre-polygraph test

i nterview. I n your opinion, how appropriate was

| nspect or Roberts' conduct in asking those
guestions, assum ng he has correctly described

themin his testimny before the Supreme Court of
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1 Canada, in dealing with Nichol John in the context
2 of a pre-polygraph test interview?
3 A So | amto imgine that this is part of the
4 pretest |eading up to the polygraph exam nation he
01:39 5 is conducting?
6 Q In fact | should be absolutely fair to you, no
7 pol ygraph was done, --
8 A Uh- huh.
9 Q -- and it was Inspector Roberts' testinony that,
o140 10 as a result of the answer given --
11 A Yeah.
12 Q -- in the pre-test interview, he elected not to
13 gi ve her a polygraph.
14 A And | think correctly so, based on what --
o140 15 obvi ously, the enotions she is saying she is
16 havi ng and this menory, she wouldn't be suitable
17 for a polygraph exam
18 But what do |I think of it as
19 part of a pretest?
o1:40 20 Q Yes?
21 A Umm, | think it's a little bit confrontational.
22 Q And what would the significance be of a
23 confrontational interchange between the
24 pol ygrapher and the witness prior to a test?
01:40 25 A | would have serious doubts about the reliability
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1 or validity of a polygraph exam nation if there
2 was some type of interrogation done on the witness
3 prior to the exam nati on.
4 Q Now, and perhaps you've already answered this but
o141 5 | want to restate the question again, ignoring the
6 pol ygraph for a nmoment, --
7 A Yes.
8 Q -- and if we were do assume that -- and it would
9 be, the evidence is that there was no pol ygraph
o141 10 t aken of Nichol John on that occasion, what is
11 your, considering the standards of the day in
12 1969, considering that was when it was done, was
13 it appropriate to be as confrontational as
14 | nspector Roberts was in dealing with this
o141 15 wi tness?
16 A Yeah, | don't think he was terribly
17 confrontational, | don't think he was pushing her
18 t hat hard from what | have read there, unm and
19 again his job is to try to establish the truth,
o1:41 20 and if this person did see something his job is to
21 try to find out what it was. Umm, | don't think I
22 woul d have gone there, but you know, | can't fault
23 him for trying to consider what he thought was
24 establishing the truth by what he did.
o142 25 Q Is there any difference between the standard of
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conducting that kind of interrogation in 1969 as
conpared to, say, 1980 when you retired fromthe
RCMP?

Um, |'ve never been involved in being a --

personally 1've never done one where some evidence

was produced to try to use that, |'ve never done
that, but I'm sure it was done reasonably often.
If you had sonme, you know, you -- often you hear

about peopl e showi ng pictures or other things,

umm | think it was probably something that
probably was done back then, and may still be for
all I know, | don't know.

And in fairness, M. Wlch isn't here, but I
believe he has put the question to other w tnesses
before -- and perhaps, |I'm not going to carry a
brief necessarily for M. Wl ch -- but he has made
t he suggestion, in putting it to other wi tnesses,
that there was a certain shock purpose in show ng
sonebody the bl oody dress or showi ng the nurse's
uni form and that that was sonmehow i nappropri ate.

| f that suggestion were made to you, that that
shock purpose was i nappropriate, what's your --
what woul d your response to that be?

| don't know. | don't know what | would think,

| -- 1 really don't know.
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1 Q Now, again, it's not a practice you would have

2 personally enployed in the course of an

3 investigation; is that fair?

4 A No, | wouldn't have, no.
0143 5 Q And you woul d not have conducted that type of

6 confrontational an interchange in a pretest

7 interview, is that correct?

8 A Never . Never .

9 Q | wonder if we could go -- and I'"'m sorry, it's the
o144 10 page of the transcript that is 1420 at the top of

11 t he page, |I'm not sure what page that would

12 necessarily be, | think it may be -- there you

13 have it -- 121868. M. Hodson, Conm ssion

14 Counsel, was asking you sonme questions with
01:44 15 respect to a pretest interview, and you gave your

16 evidence with respect to the propriety of a

17 pretest interview, and | believe your testinmny

18 was that if you were aware a witness had been

19 interrogated within 24 hours prior to the test you
0144 20 woul dn't conduct the test at that time?

21 A That was our policy.

22 Q That was your policy?

23 A That was the RCMP policy.

24 Q The RCMP policy. Do you know when that policy was
01:45 25 first devel oped?
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1 A Umm it was in effect when | became an exam ner in
2 1976.
3 Q So you would not know whet her or not that was
4 standard practice or standard policy of
0145 5 pol ygraphers in 19697
6 A Probably wasn't because | would say in '69 is when
7 we trained our first actual, you know, exam ner
8 t hat was active in the field, so | don't know how
9 much policy would have been put together by then.
o146 10 COWM SSI ONER MacCALLUM M. Elson, are you
11 tal ki ng about exam nation of a suspect or a
12 wi tness?
13 BY MR. ELSON:
14 Q That's a good point, M. Conm ssioner. | didn't
o146 15 make that distinction. And, M. Robinson, that's
16 an excell ent question. Does it make any
17 difference whether or not the person who is the
18 subject of the test is a suspect or is a witness
19 not believed to be a suspect?
o146 20 A As to whether they were interrogated 24 hours
21 earlier?
22 Q Yes.
23 A No, it shouldn't. | can't imagine -- | have
24 difficulty with discrimnating here between
0146 25 suspect and witness. To nme a witness is a witness
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1 and you do interviews. You keep tal king about
2 i nterrogation. | ook at interrogation as a
3 suspect and so | don't see any reason why this
4 woman woul d have been interrogated 24 hours
0146 5 earlier.
6 COWM SSI ONER MacCALLUM You are talking
7 about your policy, sir?
8 A Yes.
9 COWM SSI ONER MacCALLUM  You said it was
o146 10 the policy that no polygraph would be taken of a
11 suspect who has been interrogated within 24
12 hours?
13 A Yes.
14 COWMM SSI ONER MacCALLUM  Wbul d the same
o1:47 15 consi derations apply to a nere witness?
16 A Well, if a witness was interrogated 24 hours
17 earlier, yeah, | wouldn't be exam ning them
18 ei t her.
19 COMM SSI ONER Mac CALLUM But was it a
o147 20 policy?
21 A | think the policy was that a polygraph subject
22 woul d not be pol ygraphed if they were interrogated
23 24 hours earlier.
24 BY MR. ELSON:
01:47 25 Q In the circumstances of this case if -- assume you
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1 were in the position of being a polygrapher and
2 two witnesses were brought to you and you were
3 advi sed that these witnesses were not suspects but
4 t hat you had | earned that the previous day in

0147 5 another city, in this instance Regina, that these
6 wi t nesses had been interviewed by police and that
7 i ndeed one of the witnesses had been questioned in
8 the drive up from Regina to Saskatoon and had al so
9 been questioned in the car driving around the

o148 10 city, if you had been informed of that and that
11 t hat had occurred i medi ately the day before the
12 time scheduled for the test, would you proceed
13 with the test or would you wait a day?
14 A Probably I would -- | take it she was in the

o148 15 conpany of police officers. | would want to talk
16 to those police officers to see what went on, what
17 the interchange was between them was it casua
18 conversation about what she remenmbered or was it
19 confrontational .

o148 20 Q Now, the next pages from the transcript | don't
21 believe were put to you by Conmm ssion Counsel and
22 it pertains, M. Comm ssioner, to the matter that
23 you were questioning; namely, the issue as to
24 whet her or not Inspector Roberts had put David

o1:48 25 M| gaard's name to M. W son. Begi nni ng at page
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in the first answer, |Inspector Roberts
After I was set up M. W Ison was
brought to me by a detective. I think
it was Detective Karst, but | cannot be

sure of that.
Al'l right, go on
| introduced nmyself to him | told

himl| was fromthe Calgary City police

force. | told himl was the polygraph
exam ner. | told himthat | had read
some reports and that | had been told

t hat, perhaps, he knew somet hing about
the nmurder of this nurse in a back

all ey and that the Saskatoon City
police wi shed me to question him about
it.

Do you recall the name of the victim of
this crime?

Gail Mller.

Al'l right. Go on, please.

| asked himif he could recall what
happened on that particular morning
and he relayed to ne that he and

Ni chol John and David M| gaard were in
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a car. Now, | think they had come
into town from somewhere, but it was
early nmorning, as | recall it, and

t hat they were driving around and they
stopped somebody to ask directions
somewher e. | don't know whet her they
got directions or they didn't get
directions, but apparently the car got
stuck and he got out to try and get
hel p. He went away and canme back
|ater -- | don't know how much | ater
-- and found that -- the first thing
that ticked me off was that he said
the girl, Nichol John, was highly
agitated. Now, that was not the exact
wor ds he used, but | gathered from his
words that the girl in the car, Nichol
John, was quite upset, quite agitated,
and | don't know whether he said she
was crying or not. | don't know.

In this process do you recall him
verbalizing these things to you, or are

you suggesting themto hint?

Oh, no, | didn't know anythi ng about
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the girl being agitated or anything
el se. I never knew anyt hing about
t hat . No, this came from him
So, what you are telling us --
That was all, and he didn't know
anything el se about it. They drove
away from there, or they got pushed,
or pulled or something. They got out
of there, anyhow, and they went to
visit sonmebody, as | understand it, at
that time. Now, that was what he told
before the test.

After | ran the test -- and |
must - -
| want to be very careful that we try to

deal with your recollections in sone

sort of senblance of order. Okay?

Yes.

| f you can renmember -- and if you can't
remenber, it's fine -- but if you can

remember, please take us through the
next steps of whatever parts you do, in
fact, remember.

As | say, | took himthrough and asked

himto relay to me what he remenbered
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1 of this particular night.

2 Q You have told us that.

3 A And that's exactly what he told ne.

4 Now, of course, | would

5 probably say to him "Now, are you

6 quite sure? Did MIlgaard say anything

7 to you? Did Nichol?" |'mnot saying

8 that | remember saying this, |I'm

9 saying that | would probably ask

10 hi m

11 Q That woul d be your practice?

12 A That would be my practice, yes, to do

13 SO.

14 Q Go on.

15 A Of course, he did not admt to

16 anyt hing, or of seeing anything. Now,

17 t hat was when | asked him then, again,

18 "Woul d you volunteer for a polygraph

19 test?", and he agreed to it. | said,

20 "Fine, then, we will make up some

21 guestions.”

22 That, if one were to assunme that Inspector

23 Roberts is accurately describing in his testinony

24 before the Supreme Court of Canada what occurred
01:52 25 in May of 1969 prior to the test of Ron W son,
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what is your opinion today of the pre-test
exchange between | nspector Roberts and Ron W I son
as described in his testinony?

It was fine.

I's there any danger in that pre-test exchange that
woul d yield, any danger that the nature of the
guestioning, the references to David M| gaard,

that type of interaction, is there any danger that
that m ght | ead to any possible false positives,
specifically to the S question in the SKY acronynt?

Based on what you've read here today?

Yes.

His -- I"'msorry, |'ve forgotten the exam ner's
name.

Roberts.

Roberts. If that's what happened before, | see
absolutely nothing wwong with it. He's asking him

for his version and he gave it to him

Now, | guess the question then is if it is

I nappropriate to conduct an interview or an
interrogation, and we have been dealing with those
respective definitions, before a test is done, why
woul d not this pre-test interview be

I nappropriate?

Why would it not what?
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1 Q Why would this pre-test interview not be

2 I nappropriate?

3 A Well, he hasn't challenged him | think earlier |

4 was told or I was made to understand that he was
01:54 5 told that M| gaard supposedly did certain things

6 and | think he said yes, he did, he came and made

7 some adm ssions to me, etcetera. I f you went

8 after him-- if he wasn't volunteering these

9 t hi ngs and he went after him then it sounds I|ike
o154 10 it was a form of interrogation. If it was, then |

11 don't think it would have been suitable to conduct

12 an exam nation on him If it occurred the way he

13 said, that Wl son volunteered these things and

14 based on that he said |let's set up some questions,
o1:54 15 t hat seens fine to ne.

16 Q Now, goi ng back, there has been testinony before

17 this Comm ssion of Inquiry from Ron Wl son to the

18 effect that he believed, he hasn't particularly

19 articulated in nmy opinion the reasons he believed
01:55 20 it, but nonetheless, he did testify that he

21 believed that in the interview with |Inspector

22 Roberts if he did not ultimately give evidence or

23 give a statenment against David M| gaard, that he

24 hi msel f would be | ooked upon as a suspect, and |
01:55 25 take -- | go back to Professor Inbau and M.
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1 Rei d's book, and are you famliar with the passage
2 that deals with the difficult witness who may have
3 a bond of loyalty with a person who is believed to
4 be a suspect and for perceived reasons of that
01:55 5 bond of loyalty, that witness is not necessarily
6 as forthcom ng as that witness would be expected
7 to be?
8 A | read it yesterday.
9 Q And specifically it deals with the situation of
o1:56 10 whenever a witness or another perspective
11 i nformant refuses to cooperate because he is
12 del i berately protecting the offender's interests
13 or because he is anti-social or anti-police in his
14 attitude, and are you famliar with one of the
01:56 15 suggestions that was made in the book, and I'm
16 speaking specifically fromthe second edition that
17 was printed in 1967 and would have been avail abl e
18 at the time this investigation took place, and it
19 says, and | quote:
01:56 20 "There was one consideration which a
21 subject of this type is likely to place
22 above all others, and that is the
23 protection of his own interests and
24 wel fare. \When all other methods have
o1:56 25 failed, therefore, the interrogator
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1 shoul d accuse the subject hinself of
2 commtting the crime (or of being
3 implicated in it in some way) and
4 proceed to interrogate him as though he
0156 5 were, in fact, considered to be the
6 guilty individual. A witness or
7 perspective informant, thus faced with
8 the possibility of a trial or conviction
9 for a crime he did not commt, wll
o1:;57 10 sooner or |l ater be inpelled to abandon
11 his efforts in the offender's behalf or
12 in support of his anti-social or
13 anti-police attitudes.™
14 Woul d you agree with me that that was at | east
01:57 15 part of the, and I've referred to them as
16 standards of the day, that that was a recogni zed
17 police technique which was avail able and
18 recogni zed not only in the literature, but also
19 in practice by police officers in 19697
o1:57 20 A | was not aware of that.
21 Q Now, you are aware that that particul ar passage
22 does appear in the book that you have?
23 A Yes.
24 Q Aut hored by the individuals who wrote, or who
01:57 25 prepared the course that you had attended back in
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1 the 1970s?
2 A Yes, it was prepared by those same -- it was not
3 part of the lecture.
4 Q It was not part of the lecture?
o158 5 A No .
6 Q Now, you viewed from today's perspective, fromthe
7 perspective of 2005, taking us away from the
8 practices that were available in 1969 or that were
9 used in 1969, for the sake of interest what is
o1:58 10 your opinion of that tactic being used in
11 interviewing a witness, particularly where there
12 is good evidence available to the interrogator
13 t hat that wi tness couldn't possibly be a suspect?
14 A Yeah. Can | just ask, | don't quite understand,
o1:58 15 did this exchange occur in the pre-test or
16 post -test?
17 Q It's unclear, M. Robinson. We have the testinmony
18 of M. Wlson to the effect that he believed --
19 A Ckay.
o1:58 20 Q -- as to what it was that caused himto believe
21 it, he's given his own explanation and | can't
22 speak for him but he did say that he believed if
23 he did not, and |I'm roughly using his words, give
24 up M. Ml gaard, they would be | ooking to him as
o1:58 25 t he potential perpetrator of this offence.
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1 A Okay. So my feeling is if it happened in the
2 pre-test, it was very inappropriate, and |I've said
3 why . If it happened in the post-test and his
4 charts were accurate, that he believed that W] son
o159 5 was lying, then it was Roberts' job to try to get
6 a confession | take it from himas to what he
7 really knew. | think there may have been ot her
8 met hods he may have used, but | understand the
9 pol ygrapher's position in trying to obtain a
o1:59 10 confession here. It's not something |I don't think
11 | would have thought of using or used. My fear
12 woul d be again of false confession. If you are
13 t hreateni ng someone with them being charged and he
14 t hi nks the only way he can escape this is tell him
o159 15 what he wants to hear, then | think there's
16 certainly a danger of a false confession.
17 Q Now, |'m done a |ot quicker than | thought | was
18 going to be, M. Comm ssioner, one |ast question.
19 You did indicate in answering M. Hodson's
02:00 20 guestions that you believed that your firm had
21 done some work at the request of, | believe, the
22 Centurion Mnistry or the Centurion Agency?
23 A Well, that's who | think was sent out to interview
24 t hese peopl e. | believe it came from either the
02:00 25 Ml gaard famly or their |awyer.
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1 Q Now, did |I understand your evidence to be that

2 your conmpany or your firm was asked to find a

3 witness; is that correct?

4 A Yeah, | think there was a few, as | recall there
0200 5 was two or three witnesses they were trying to

6 track down.

7 Q Do you have any recollection as to the identity of

8 the witnesses that you were being asked to find?

9 A Absol utely none.
02:00 10 MR. ELSON: Thank you, M. Robinson.

11 have no further questions.

12 A Thank you.

13 BY MS. McLEAN:

14 Q Good afternoon, sir, ny nanme is Joanne MLean, |
02:00 15 represent Joyce M | gaard.

16 Could I work from the 043300

17 version, please. | just want to show you the next

18 passages after some that M. Elson took you to and

19 it starts at page 043362. This is M. Roberts’
02:01 20 evidence in regards to M. WIlson. When M. Elson

21 was asking you questions -- sorry, | gave you the

22 wrong page number. 043325. M. Elson was

23 guestioning -- if we can go back the one before

24 this, 24, this is M. Roberts' evidence as to what
02:01 25 conversations he had with M. WIlson prior to the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Michael Frederick Robinson
by Ms. McLean
Vol 71 - Thursday, September 15th, 2005

Page 14231
1 test and he says here that, it ends with, would
2 you volunteer for a polygraph test and he agreed
3 to it and then we make up sone questions. That's
4 the part that M. Elson just took you through;
02:02 5 remenber ?
6 A That's the point what?
7 Q That's the part that M. Elson just took you
8 t hrough.
9 A Ckay.
02:02 10 Q The very next page of that transcript, 25, M.
11 Roberts asked a little bit nore, he's advising
12 t hat he was, M. Roberts was aware that M. W/ son
13 was a witness, not a suspect, and he says:
14 "A | told him so. | said, "I think you
02:02 15 know more than you're telling me." |
16 remember saying that to him He said
17 no, that's all he knew. Then | asked
18 himif he would take a polygraph test
19 and he said yes."
02:02 20 Now, is that becom ng nore confrontational with
21 him sir?
22 A It's starting to. If that's all he said, you
23 know, W Ison m ght think what does he mean by
24 that, but it's not that bad.
02:03 25 Q Okay. Going to 043362, and this also seens to be
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something that he did with M. WIlson in the

pre-test phase, at the top of the page, questions

asked to M. Roberts:

"Q He was shown photographs, was he not,

the victim?"

And this will be the autopsy photographs.

A | believe that there were photographs
t here. Il think I had one or two
phot ogr aphs. " m not too sure. I

beli eve there was, sir.

Q What woul d be the purpose in showing him

something |like that?

A To see whether or not he could recal
havi ng seen that girl in the alley.

Q You woul d think he'd forget sonmething

i ke that?
A Some of them conveniently forget,

sir.

Q And this photograph m ght just refresh

his menmory?

M ght jog his menory.

Q Jog his menmory. What about cl othing?

He was shown cl othing, as well?

A Yes, | believe he was. Yes. | don't

know t hat he made any specific remark
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1 about them
2 Q And that would include the dress?
3 A Yes.
4 Q And the dress was bl ood-stained?
5 A Yes, | believe it was. Yes.
6 Q Did you just hold it in front of him or
7 put it to him --
8 A | think it was still contained in a
9 sort of cellophane bag that you can
10 see t hrough. | don't think I took it
11 out .
12 Q What's the point of show ng him
13 somet hing you can't really see?
14 A Oh, he could see that it was a dress
15 and he could see that there was bl ood
16 stains on it."
17 Now, if that exchange had al so taken place pre
18 t he pol ygraph test, it was becom ng even nore
19 confrontational there?

02:05 20 A Yeah, and | nmust agree with M. Wbolch, ny first
21 question would be what was the purpose of showi ng
22 himthe items he did. The pol ygrapher is there to
23 conduct a polygraph examnation to try to
24 determ ne the truth or deception. | don't see how

02:05 25 t hat adds to what he's trying to accomplish other
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1 t han potentially disturbing the person.
2 Q And quite possibly making him say that he
3 wi t nessed sonet hing he hadn't?
4 A Potentially.
02:05 5 Q I f we can go to 043339, please, this is Nicho
6 John who was a 16-year-old girl who had been held
7 in police custody in the cells the night before
8 she was taken to see M. Roberts, and he says --
9 he starts off by telling her that she may have
02:06 10 some information with respect to the murder of
11 Gail MIller, that's at the top here, that she was
12 nervous, and without reading out all the details
13 of what she had told him it's essentially a story
14 of being in the car, and then he says:
15 "I said to her, "And what happened
16 t hen?", and she hesitated and hummed and
17 hawed and | said, "Well, sonmething nust
18 have happened."” She said, "Well, |
19 can't remember." That was what she
20 sai d. | can remember her saying that.
21 "l can't remenber.”
22 Q Go on.
23 A | spoke to her for sonme tinme and went
24 t hrough it again. You must realize,
25 in these things, you go over certain
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1 things repetitiously to see whet her

2 there's any variance in the story. I

3 suppose | spoke to her for half to

4 t hree-quarters of an hour. I finally

5 had the cl othing, apparently, that was

6 worn by Gail Mller in the roomin a

7 pl astic bag."

8 And t hen:

9 Q How did you come to have that in the
02:07 10 roomn?

11 A They were given to me, | imagine, by

12 Superi ntendent John Wbod, or one of

13 the detectives that had picked up the

14 articles. But | know | had the white
02:07 15 uniform-- and, | take it, it was a

16 nurse's uniform-- in a plastic bag in

17 the room | think | had a cape; a

18 nurse's cape. | don't, honestly,

19 recall anything else of the clothing.

20 Now, during this she kept

21 saying, "No, | don't remember. I

22 don't remenber." | said, "Well, I

23 t hink you do remember, but for some

24 reason or other you don't want to tell

25 me." | took the white -- | can recal
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1 a white uniform being there, and it
2 was in a plastic bag, and | gave it to
3 her."
4 And then went on with the exchange that M. Elson
0207 5 had told you about, what if this had been your
6 sister. s that confrontational ?
7 A | think we should differentiate between a
8 poli ceman conducting an interview on sonebody
9 trying to gain what they believe to be the
02:08 10 truthful interpretation of something as opposed to
11 somebody who is going to conduct a polygraph
12 exam nati on. ' m just saying in the polygraph
13 portion you have to be very careful that you are
14 not confrontational, that you aren't suggesting
02:08 15 they are not telling the truth before you run an
16 exam nation, that's ny problemw th this kind of
17 stuff here. For one of the investigators to do
18 all these things may well have been appropriate,
19 but in a polygraph exam nation, if this was a
02:08 20 pre-test and he actually intended, it was his
21 intention to conduct an exam nation, as far as he
22 shoul d have gone was, as | described earlier, the
23 heart knew, where you just very casually say,
24 | ook, the truth is this, don't let this instrument
02:08 25 show me that, | would rather you tell nme what you
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1 remember, and if there's sone reason that you are
2 afraid to tell the truth because of possible harm
3 to you, | can understand, those are the kind of
4 t hi ngs you would say. You wouldn't whip out
02:09 5 bl oody dresses and autopsy photos | don't think.
6 So would it be detrimental to having a good
7 pol ygraph exam nation? | would say yes.
8 COWM SSI ONER MacCALLUM Just on that
9 poi nt, sir, counsel put the, described the
02:09 10 phot ographs as autopsy photos. They did not
11 i nclude photographs of the body opened. There
12 was sonme photographs of the body where it was
13 found in the alley and others of the body |aying
14 on a gurney in the autopsy suite, but not opened,
02:09 15 so | just wanted to be sure that he had the
16 correct picture in his mnd.
17 BY MS. McLEAN:
18 Q Sorry. These kinds of exchanges with potenti al
19 wi tnesses are certainly designed to elicit sone
02:09 20 ki nd of response fromthe wi tness; would you
21 agree?
22 A Certainly.
23 Q It doesn't mean you are getting the truth from
24 them it means you are getting a response?
02:10 25 A Well, |I'"m sure the position of whoever is asking
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1 t hose questions is to get to the truth. That
2 woul d be their --
3 Q Maybe their goal, but that doesn't mean that's
4 what they were getting; correct?
0210 5 A Well, | don't know.
6 Q They may sinmply be startling them or scaring them
7 into saying sonething that they believed the
8 police wanted to hear?
9 A Potentially.
02:10 10 Q Wth respect to M ss Nichol John, at 043349, with
11 respect to his dealings with her, M. Roberts said
12 t hat he was actually suggesting to her events that
13 may have happened. The question asked of him
14 "Q Did you suggest answers to these
02:10 15 peopl e?"
16 Actually, it's with both of them
17 "A  No. | could possibly have said, during
18 the interview Coul d this have
19 happened? Could that have happened?
02:11 20 This is a technique of interview ng.
21 Could it have happened? You were either
22 trying to refresh their menmory or hope
23 that they will come up with the
24 adm ssion."
02:11 25 There's certainly a risk there that the w tness
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1 will sinmply adopt one of those suggestions;
2 right?
3 A Well, if they are supplying information that the
4 witness isn't aware of, that's a possibility. | t
0211 5 depends how broad the questions are or whether
6 they are specific.
7 Q Uh- huh. And when you get some kind of response
8 froma witness, you would -- and if you were going
9 to test the truth of it with a polygraph, you
02:11 10 woul d want to do it on a separate -- on another
11 day; right?
12 A Certainly based on this here, it wouldn't have
13 been a good day to run a polygraph then | woul dn't
14 t hi nk, no.
0211 15 Q Yeah. So you' ve got answers of some sort from a
16 wi t ness, they may have been inspired by the
17 pre-test interview and the only way to get a
18 pol ygraph take on the veracity of those statenments
19 is to do a polygraph later; would you agree with
0212 20 t hat ?
21 A Yeah, and to have done some of these things, are
22 t hey even the person who should conduct the
23 pol ygraph is another question. | mean, does that
24 person sitting there saying this guy doesn't
02:12 25 believe me, he thinks I'm nmore involved or thinks
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| know something | don't, is there some doubts in
their mnd that the test is going to be accurate
from their position? Maybe not.

And with respect to sonebody that had already been
pol ygraphed, and this I'm tal king about

M. WIson, who had told, had given |Inspector
Roberts an account, had been chall enged by him
we' ve seen that, then had been polygraphed and had
been confronted at the end of the polygraph and
told that he had been deceptive, at which point,
according to M. Roberts, M. WI|son comes out
with a new version of events -- are you with ne?
You understand that that happened?

Yeah.

You would want to test that new version of events
woul dn't you?

By conducti ng anot her polygraph again you nmean?
Yeah.

Yeah, it would probably be appropriate.

And probably on a different day, but you would
want to test whether or not that was true?

Yeah.

And that would be particularly so if you found out
that the witness kept adding nmore and nore

information to his account? Wuld that make you
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1 even nore inclined to want to test the new
2 account ?
3 A Well, again, you are limted to the anount of
4 guestions you are going to ask himto three, but
0214 5 you are dealing with a witness here who apparently
6 knew not hing and followi ng the polygraph
7 exam nation he's now providing information that
8 seens to indict M. MIlgaard as to what happened,
9 then yeah, it would probably be appropriate to
02:14 10 conduct anot her polygraph exam nati on. | think
11 some of them one of them that M. Ml gaard told
12 hi m he had done sonething | think.
13 Q Yes.
14 A Well, that would probably be an appropriate
02:14 15 question, did M. Ml gaard really tell you
16 what ever .
17 Q And woul d that be influenced at all by the
18 pol ygrapher putting both wi tnesses together and
19 havi ng them di scuss those matters?
02:14 20 A Coul d you ask ne that again? | don't quite
21 understand it.
22 Q Woul d you be -- let nme put it nore clearly. Wuld
23 you be hampered or prevented from doi ng anot her
24 test later if you knew that the origina
02:15 25 pol ygrapher had put the two wi tnesses together and
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had them have coffee together, discuss their
stories?

This is following the adm ssions that W I son made
and followi ng the pre-test portion of the woman's?
Yes.

Putting that together after?

Yes.

Yes. That shouldn't affect the polygraph.

And if there were |ater statements from W I son

t hat had not previously been made arising on a

| ater date -- are you with me --

That a | ater day he comes up with nore
information?

-- that matches what had been said by the other

wi t ness; would that cause you concerns?

Umm, it could have been one -- it could have been
t hat she has jogged his menory and now he does
recall it, or that he is adopting what sonmeone
else is saying, | wouldn't know which.

And you've touched on this briefly with the SKY
guestions, it goes w thout saying that the SKY
test cannot test -- and | think you alluded to
this just now -- the SKY test can't tell you
anyt hi ng about the truthful ness of other parts of

the statements apart from "do you know", "do you
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suspect", "did you"?
Yeah. And again, if somebody has been coached or
been told that this is a person that is
responsible, is it possible that would influence
an exam nation; certainly, it could be. ' m not
saying it would, but it could.
Thank you, sir. Those are all my questions.
Thank you.
BY MR. KENNEDY:
M. Robinson, for the record |I'm Robert Kennedy,
' mrepresenting M. Caldwell, the prosecutor.
| just have a coupl e of
guestions, and it's a follow-up to something that
M. Elson touched on right at the end of his
guestions of you, and that's with respect to your
of fices' assignment that came out of the Centurion
M nistries |ooking for some witnesses.
Yes.
Can you tell the Comm ssion approxi mately when
t hat happened; do you recall?
It's -- I"msure it was before the polygraph exam
in 1990.
Ri ght .
| didn't open ny office in Regina until 1980, and

| can't remember if that was opened then, at that

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Michael Frederick Robinson
by Mr. Kennedy
Vol 71 - Thursday, September 15th, 2005

Page 14244
1 time or not, so | couldn't give you a very good
2 guesstimate from when it was.
3 Q But it's likely to be in the '80s?
4 A Yeah, | believe it was in the '80s.
0217 5 Q But you can't recall whether it was the early,
6 md, or late '80s?
7 A Well | opened -- pardon me, | opened ny firmin
8 1980 in Regina -- in Saskatoon, | didn't open
9 Regi na until 1990, sorry, so it had to be between
02:17 10 1980, and | believe it was prior to this polygraph
11 exam that | conducted, which was in 1990. | don't
12 know if | can do any better than that.
13 Q Was this an assignnent to your Saskatoon office or
14 your Regina office?
02:18 15 A Yes, it was Saskatoon office.
16 Q Okay, which was opened in 19807
17 A Yes.
18 Q And there were, as far as you can recollect, a
19 nunber of witnesses that you were trying to
02:18 20 | ocate?
21 A Yeah. | believe there was at |east two or three.
22 Q If | suggested to you that one of them was Linda
23 Fi sher, would that ring a bell?
24 A | have no idea.
02:18 25 Q Okay. Thank you.
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1 A You're wel come.
2 MR. HODSON: | think those are all the
3 guesti ons. Thank you very much, M. Robinson.
4 A Thank you.
0218 5 COWM SSI ONER MacCALLUM M . Robi nson,
6 t hanks very much.
7 And just by way of explanation,
8 don't go away thinking that you were being
9 accused of having had a handi cap.
02:18 10 MR. HODSON: It's a golf handicap.
11 COMM SSI ONER Mac CALLUM Our agent was
12 speaking of golf. Thanks for com ng.
13 A Thanks very much.
14 COWM SSI ONER MacCALLUM Thank you.
02:19 15 MR. HODSON: That is all for today, M.
16 Comm ssi oner .
17 COWM SSI ONER MacCALLUM Thank you.
18 So we're adjourned, then, to
19 t he Radi sson, | guess, at 1:00 on the 19th.
02:19 20 MR. HODSON: Yes.
21 (Adj ourned at 2:19 p.m)
22
23
24
25
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