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Transcri pt of Proceedings

(Reconvened at 1:00 p.m)

COWM SSI ONER Mac CALLUM: Good afternoon.

ALL COUNSEL: Good afternoon.

COWM SSI ONER MacCALLUM: | did have a few
remarks to make, M. Hodson, before you start
with your wtness.

This concerns the discussion of
wi t nesses' evidence by parties with standi ng and
t heir counsel .

It is trite to observe that it
matters what the media reports about evidence in
a public inquiry. The issue is not one of free
speech or freedom of the press, it is about
accurate and bal anced reporting. Many menbers of
the public, perhaps nost, will not read ny
report. Their inmpression of the evidence will be
gai ned from the nmedi a. So, to the extent
possi bl e, the media should report the facts. Not
someone's premature conclusions on the evidence.

For that reason, | have
cauti oned parties with standing, and their
counsel, to refrain from public coment about a
witness' testinmny while that testinmny is

ongoi ng. Recently, that caution has been
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ignored. To make such comments risks undue
pressure on the wi tness, which m ght affect the
reliability of his or her evidence.

As well, | have remarked upon
t he danger of reaching premature concl usions
based upon an evaluation of a single wtness'
testinony, and to that | would add the danger
inherent in criticismof someone's actions when

t hat person has not yet been called as a witness.

One nust be patient. No i ssue can be said to be
fully canvassed until the |ast wi tness has been
heard.

Some counsel persist in putting
argunment through witnesses, some of whom with
scant know edge of the matters in question, who
are asked to agree with the conclusions urged
upon them Many of these conclusions not only
i mply, but assert, grave m sconduct on the part
of the parties -- on the part of the authorities.
One expects such argunments to be made on the
basis of evidence, when all the evidence has been
heard, but instead it is being argued under the
gui se of exam nation of wi tnesses.

When this I nquiry began, |

announced that | would not let it becone a
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platform for the propagati on of basel ess

t heories. That is easier said than done, because
it is obvious to me that the basis for sonme of
the theories | am hearing lies nore in inference
than in direct evidence. But, surely, counsel
can let me hear the evidence before presenting

t heory as fact whether in or outside of the
hearing room

Responsibility for the fairness
of the proceedings rests squarely with me. What
| am saying at this time | say on ny own notion,
unpronmpted by counsel for any party, including
Comm ssi on Counsel . | speak now because |
perceive a threat to the integrity of the
Comm ssion's worKk.

Freedom of speech, including
freedom of the press, is a Charter-protected
right and so | cannot control what any party says
to the media or how the media chooses to report
it, but in the interests of fairness to all, |
must decry what | regard as an abuse of the
privileges of standing and fundi ng. | f parties
wi sh to indulge themselves in running conmmentary
t hrough the nmedia, let them do so as private

citizens, not as parties with standing. | f
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counsel wish to engage in argumentative advocacy
whil e questioning witnesses, |let them understand
that | am uni npressed.

My findings are based upon the
evi dence. In a trial setting that is all that
matters. But here the m schief lies in argument
being reported as fact and, as | began by saying,
it matters what the media reports about evidence
in a public inquiry.

M . Hodson, please call your
wi t ness.

MR. HODSON: Thank you, M . Conm ssioner.
The next witness is M. T.D.R. Caldwell.

THOMAS DAVI D ROBERTS CALDWELL, sworn:

BY MR. HODSON:
Good afternoon, M. Caldwell. Thank you for
agreeing to testify before this Comm ssion of
| nquiry.
Thank you, sir.
| understand that, although your name is T.D.R.
Cal dwel | , you are generally known as Bobs
Cal dwel |l ; is that correct?
That's a contraction of the 'Roberts' part, sir,
t hank you.

And for the record, you are a party with standing

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o >» O » O »r

Page 15740

before this Comm ssion, represented by Catherine
Knox; correct?

That's correct, and Silas Halyk as well.

And your current age, sir?

ls 71.

And you reside in Saskatoon?

| do.

And you are the individual who was the prosecutor
in the crimnal proceedings that resulted in David
M | gaard's conviction on January 31st, 1970; is
t hat correct?

That's right, sir.

| would like to just briefly go over your

curriculumvitae if | could. | understand that
you graduated from |l aw school, was it, in 1957 or
'587

'57, M. Hodson.

And that you then commenced enmploynment with the
Attorney General of Saskatchewan shortly after
articles?

That's right, | articled in Regina, and commenced
in 1958 with the then-Saskatchewan Departnent of
the Attorney General.

And that was as a prosecutor?

Yeah. My title was Law Officer, but it was in,
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strictly in the prosecutions field.

And then | understand, sir, that you worked as a
prosecutor until 1962 in Regina, and then noved to
Saskat oon?

That's right.

And then were, you were enployed as a prosecutor
from 1962 until about 1987 in Saskatoon?

That's right.

And so from 1957 or '58 to 1987, approximately 30
years, sir, you would have been a prosecutor

enpl oyed by the Attorney General of Saskatchewan
or its predecessor department; is that right?
That's right, sir.

And then in 1988 | understand that you were

enpl oyed by the Attorney General of Canada for a
period of about 1991; is that correct?

That's right, sir.

And you were Crown counsel; was that your role?
That was the title, and it was a prosecution
function.

And | understand that, after that point, you
became appointed as a Provincial Court judge for
relief duty; is that correct?

That's right, sir, in 1993.

And how | ong have you held -- do you still hold
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t hat position?

A | do. Um it's not -- it's still in effect at
t he monment. The department are not using persons
l'i ke myself who were never full-time Provincial
Court judges.

Q And so that would it be fair to say, sir, that you
are now retired?

The -- it feels that way, M. Hodson.

Q And if we could go back to 1969, to the Attorney
General's office, and I want to ask you some
guestions so that | can get an understandi ng of
how the Attorney General's office operated and who
was i nvol ved. It's my understanding that there
were two individuals that were Attorney General's
agents in Saskatoon in 1969; is that correct?

A That's correct.

Q And who was the other individual?

A Del mar Perr as.

Q And who did you report to?

A | reported to Serge Kujawa who was, | believe the
title was Director of Public Prosecutions at that
poi nt .

And M. Kujawa was in Regina at that point?
That's right.
Q And do you know who he reported to, M. Kujawa?
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Well, it would be the Deputy Attorney General, Roy
Mel dr um
And at that time, let's just talk about 1969, so

there would be two -- two Attorney General's

agents; is that what you were called, were you an

agent of the Crown?

That's correct. The -- JimKettles didn't |

ke

that term nol ogy, and he was able to convince the

Department to turn it into Crown Prosecutors,

which didn't offend any of us | don't believe.

So, and at that time you and M. Perras in

Saskat oon, where were the other Crown offices

Saskat chewan at that tinme?

in

There was one in Regina, and eventually at other

cities, at the -- | do believe Art McMurdo was a

Crown prosecutor at Prince Albert at that poi

nt .

And in Regina do you -- just generally, how many

prosecutors were in the Regina office?

There would be two or three after | left.

In 19 -- so in 1969 there would be M. Kujawa, and

| believe Ken McKay is a name we have seen?
Yes.

Was he a prosecutor, or a solicitor in that
office?

He was, and a man by the nanme of Bert Barker
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and M. Kujawa when he cane in, of course, did

al so prosecute.

And so, as Director of Public Prosecutions, M.

Kuj awa as well handl ed cases?

Yes, he did.

And he supervised or you reported to him is that
correct?

That's right.

Can you tell us, again back in 1969, was there a
geogr aphi cal area that your office covered; was it
Saskat oon and surroundi ng area?

| think the term nology 'Judicial Centres' had
come in, M. Hodson, and our -- and we would be at
this Judicial Centre, and covered that territory
you had just nmentioned, sir.

What woul d you do, would you prosecute cases that
maybe originated in Hunmboldt or Melfort or Prince
Al bert, and other jurisdictions?

There were agents with responsibilities. At that
point I -- M. Tallis actually, | believe, was the
agent at and for Hunboldt at that time, and Prince
Al bert would not conme in our bailiwck.

Let me just expand upon that a bit. So that you
were an enpl oyee of the Attorney General of

Saskatchewan at the tinme; is that correct?
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That's right.

And were there other |awyers who were appointed to
act as prosecutor on a case-by-case basis?

There were. They were called farm out agents, and
when | came here there were possibly a dozen of
them and when governnments changed we tended to

| ose the five or six we had in favour of new ones.
And t hat happened, M. Hodson, maybe three tines
in my tenure.

And so, as far as who would be prosecuting
crimnal cases in Saskatchewan, it would either be
an enpl oyee of the Attorney General of

Saskat chewan or a | awyer retained by the Attorney
General on a farmout to prosecute a particular
case?

That's --

s that fair?

That's correct.

And can you tell us, again in 1969, just generally
what types of crimnal offences did the Attorney
General's office prosecute?

My menory is that, in ternms of trials, we started
at approximately the impaired and drunk driver
situation and went up. Dangerous driving, cause

death by crim nal negligence, those are autonotive
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situations, but any, really, summary conviction
and indictable offences, especially ones where
there was an el ection available to an accused and
he el ected what was then District Court or Queen's
Bench, those would all come our way.

| see.

And of course sonme there was no el ection

avail abl e, they still came our way.

Would it be fair to draw the |line at superior
court cases; District Court, Queen's Bench, did
you do all of those?

We did those, but we -- the bulk of our work, |
woul d think, would still be in Provincial Court.
Okay. We have seen sonme reference to an

i ndi vi dual by the name of Ben WoIff --

Uh- huh.

-- who | believe was a city prosecutor in 1969; do
you -- is that correct?

That's right.

And can you tell us what, what did M. WoIff do?
He was enpl oyed by the city and he, | believe, had
two or three associates over there. He woul d - -
at that tinme there was, Number 1 Court was the
docket court located in the police station, M.

Wol ff would be there every norning and managed the
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entire docket process throughout the day, and he
would do trials as the time permtted in given
days.
What was the difference between your position as
prosecutor for the Attorney General and M.
Wl ff's position as prosecutor; are you able to
tell us?
Well, he was a city enployee, | don't believe they

woul d have the Agent of the Attorney General
desi gnation, but there was a great deal of

co-operation in terms of assisting each other.

It's my understanding that there may in fact have

been an agreement between the Attorney General

the City of Saskatoon whereby the city would

and

provide a prosecutor for certain types of offences

and for certain stages of proceedings in nore
serious offences. Does that sound correct?
That may be, M. Hodson, but | don't have pers
knowl edge of it.

And would it be fair to say, and in fact we w
see it when we | ook at the David M| gaard
information, that Ben Wl ff appeared as prosec
on the first, | think, three court appearances
and so that would be a murder charge and that

woul d be a charge that normally you, as agent
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the Attorney General of Saskatchewan, woul d
prosecute; is that fair?

Well, that is correct, but that kind of situation
happened frequently. On first and early
appearances there was no need for one of the Crown
prosecutors to attend.

And so is it fair to say that, for crimna
matters that you would ultimately be the
prosecutor for, that it would not be uncommon for
M. WIff to appear as prosecutor on early court
appearances?

Not in the | east.

And | see on occasion there may even be a police
officer as a court officer m ght appear as the
Crown; did that happen fromtime to time?

When the category of cases | think was summary
conviction on which that could happen, but it
certainly did, M. Hodson.

And then | understand as well that other types of
Crim nal Code offences and other offences of a

| ess serious nature, that M. WIff would
prosecute those; is that --

General ly speaking, yeah.

And | take it then when M. WI ff appeared on,

let's take a murder charge where he woul d appear

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

Page 15749

on the first number of appearances, was there a

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Ah, the -- when the file was underway, possibly

when hearing dates had been set, the files,

so-called, | would expect it to come to our
of fice.
And so -- and again let's put aside the David

M | gaard prosecution for a moment, but if on

another crimnal matter that M. WIff was

appearing as prosecutor for, let's say the court

appearances up until the election stage, would you

expect himto have a prosecutor's file?

That | really don't know the answer to. He must

have had documents in front of himto be able to

cope with bail or things, possibly guilty pleas

So in the case of, |et

we know in the David M| gaard prosecution the

S say where there -- now,

volume of materials was significant; is that fair?

Yup.

And if we take a case with perhaps fewer, smaller

file materials, would that be a situation where

once M. Wbl ff is passing off the prosecution,

| can call it that, to you, he would normally give
you his file with the police materials in it?
Well, | would suspect it would go through the case
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prep process. The material he had may well|l be
used in putting together what came to our office.
In 1969 it's my understandi ng that the

Saskat chewan Court of Appeal sat only in Regina;
is that correct?

For crim nal cases, that's correct, sir.

And so did you argue crim nal cases before the
Saskat chewan Court of Appeal in 1969, 19707

On a very rare basis | would go down on cases that
| particularly had an interest in. That m ght
have happened three or four times over eight
years.

And who would normally, on behalf of the Attorney
General, argue the appeal s?

Some nmenmber of the so-called head office staff in
Regi na of the departnment.

And so would it be unusual for a different Crown
solicitor to argue the appeal from the Crown
solicitor who prosecuted the case?

It could happen. | always felt it was better if
whoever prosecuted had the chance to take the
appeal, but often -- I, for one, was relieved not
to have to pursue sone of those very vexing cases
when they went there, and I -- M. Kujawa, for

instance, did this case as an exanpl e.
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And so, and | will get to that a bit later, but
after this, after M. Ml gaard was convicted and
he appealed, am | correct that M. Kujawa handl ed
t he appeal and argued the appeal ?

That's right.

And, as | say, | will have some nmore questions for
you | ater on your involvement in that. You tal ked
about M. Del Perras being in the office at the
time. \What was his, just briefly, what role did
he play in the Attorney General's office in

Saskat oon?

Well, he was our only other Crown prosecutor and
he would be getting famliar with cases, how the
system went, handling cases of an increasing, |
guess, conplexity over the nonths.

In 1969 do you recall how |long M. Perras had been
practicing for?

| believe | secured his services at the end of
articles in 1965, he came in at that tine.

And so about four years; is that --

Somet hing |ike that, yeah.

And he would be junior to you, then, as far as
prosecutions?

Yes.

And, briefly, what role did he play on -- in the
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David M | gaard prosecution?

| felt that M. Perras prepared the |law on the
case, he was the person who noticed the new 9(2)
provisions, and in discussion with myself and
maybe M. Kujawa |’
| aw end of it.

And you are referring to section 9(2) of the

Canada Evi dence Act?

That's right, sir.

And, again, we'll be dealing with that a bit
| ater. So M. Perras assisted in researching the
law, is that -- on that point?

That's right.

We'll talk a bit about the prosecution filing

system | understand that you would have kept a

prosecutor's file; is that correct?
Yeah, for every case essentially in our office

there would be a separate file.

And we will be spending some time going through
t he documents in detail, but just generally, M.
Caldwell, | take it, if we can kind of identify

what woul d be in the standard prosecutor's file,
take it, nunber 1, presumably you woul d get
docunents from the police; is that correct?

That's how we would know the case was on,

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

m sure he, in effect, did the




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 15753

essentially.

And, secondly, there would be docunents that you
generated, i.e., correspondence, --

That's correct.

-- things of that nature? | presume, as well,

t here woul d be preparation notes, your notes of
review, questions, etcetera?

That's correct, and this could be anything from a
very brief set of docunments on a, say, gquilty plea
to impaired driving on up, M. Hodson.

And then as well there would be court docunents |
presume?

In the possession of whatever court we were
dealing with there would be.

For exanmpl e, you m ght have a copy of the
indictment, the information, things of that
nature?

We woul d certainly get the information, may

possi bly construct the indictment in our office.
We woul d al ways have copies of those.

And what was your practice regarding the retention
of files once a case was conpl eted?

Well, when I moved here in 1962 there was -- we
sinply stored files. There was a male cell bl ock

that was totally unused for prisoners, a secure
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area, and we had several four-drawer, | ocked
filing cabinets in that area. | had things |

guess sitting in our own office for a year plus or
m nus and then they would be noved out to that
area, and in the sixth year, M. Hodson, |
essentially started culling those files that were
si x years and ol der.

Let's take a murder file, let's talk specifically
about the David M I gaard prosecution. \What was
your practice as far as retaining the prosecution
file for that prosecution?

Well, my menmory, for that one, we retained it,
there's a letter 1've seen not |ong ago to Chief
Kettles indicating that since there was going to
be an appeal, | intended to retain the docunents
for the nmoment.

Yeah. And we will go through in detail where the
file went fromtime to tinme.

Yeah.

But if we can just go back to 1971, thereabouts,
are you telling us it would have been your
practice to retain the entire file?

At that juncture it woul d.

And was it your practice, again let's just walk

t hrough from the moment you open your prosecution
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file until the moment you send it away for filing,
once the case is concluded did you ever discard or
t hrow any piece of paper away?

Well, not in this file | did not. In sone files |
woul d feel we probably discarded things like file
copi es of subpoenas and so on that had no nore

i mportance, if you woul d.

In the case of the David M | gaard prosecution
file, are you telling us, sir, that you would not
have thrown anythi ng away?

That's correct, sir.

And once the David M| gaard matter was concl uded,
once all the appeals, the appeals were concl uded
and | believe | eave to appeal to the Supreme Court
was denied, did you retain your file at your
office in Saskatoon?

The file would have -- | believe that's correct,
the main file would be still in our office. | t
never did go back to the police department as |
under st and.

And | understand that in or about 1989, and we'l]l
certainly hear evidence from other people about
this, did you make your file available to

M . Eugene W IIliam and Sergeant Rick Pearson?

That's right, sir.
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And woul d that be in connection with the sect

i on

690 proceedings that M. M| gaard had commenced?

That's correct. | believe M. -- Sergeant Pearson

was, in effect, working for M. WIIians.
And so physically did they take your file?

My menmory is that they -- | was by then with

Federal Justice. We attended, the three of us,

over to Canterbury Towers where Provincial Justice

or the Department of the Attorney General was

physically | ocated and | ooked in the file on that

occasion in that place. It never cane over to

Federal Justice with me, if you wll.

Are you aware, and if you are not aware please

tell us, as to whether or not M. Pearson or

M. WIliams took possession of your file for a
time period?

' m not aware, sir.

And then | also understand, and again we'll be
hearing evidence from some other individuals, that

M. Murray Brown and M. Eric Neufeld, who were

members of Saskatchewan Justice and invol ved
t he Supreme Court reference, they becane in
possessi on of your prosecution file; is that
right?

| understand that's correct.
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And so | take it at that time, 1989, '90, '91, you

were no | onger enployed by the Attorney Gener
f or Saskat chewan?

That's right, sir.

And so as far as -- when you left the enmpl oyment

of the Attorney General for Saskatchewan, did you

take any of the David M| gaard prosecution fi
with you?

No.

And so what happened with it after you left,
t han where you saw it, you can't tell us what
happened to it; is that fair?

No, that's right, M. Hodson.

Did you have occasion to see it? | think you

t al ked about going over to Canterbury Towers with

M . Pearson and M. WIIliams. Did you have
occasion to see it when M. Murray Brown and
Neufeld had it?

| don't believe so.

And then in 1993 | understand that the RCMP,

the course of their investigation, took possession

of the file fromthe Attorney General for
Saskat chewan. Were you aware of that?
s that the Flicker operation?

Yes.
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| understand that happened.

And then the Comm ssion received those files |

year in 2004 and | believe you and your counsel

have had an opportunity to | ook at both copies and

the original files of what the Comm ssion now
is that correct?

That's right, sir.

And are the files that we have collected in the

order that we received themin the same order,
same filing system as you |l ast had them?

No.

And again, we'll be going through this in nore

detail, but it's nmy understanding that some of
documents noved from one folder to another fol
is that fair?

| came across that once personally.

And as well there was a new folder of materi al

that we'll be hearing from M. Mrray Brown about,

that it appears some of your files may have been

t aken out and put into a new folder?

That's my understanding, sir.

M . Comm ssioner, | should advise that by the end
of M. Caldwell's evidence-in-chief I will have
prepared a document that | will put to M.

Cal dwel | after we've gone through this, and
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primarily for your benefit and the benefit of
ot her counsel, that will identify every specific
document that M. Caldwell acknow edges he woul d
have had back in 1969, 1970 and where it is now,
and certainly if counsel wish to question him on
that, that will be the starting point.

Now, back in the early '80s, M.
Cal dwel | , was there an occasi on where you all owed
a third party -- or not a third party, someone
el se to review your prosecution file?
Yes.
And can you tell us about that?
One thing, M. Hodson, a lot of these dates |
don't have in front of me, but if you are
referring to the Peter Carlyle-Gordge visit?
| was going to talk -- was there an occasion with
M. Gary Young?
Yes, there was, and | do know about that.
And the time frame, at |east there's sone
docunent s suggest perhaps 1981. Do you know
when it was -- tell us what you remember about
your dealings with M. Young?
Well, M. Young is -- the firm Sherstobitoff,
Hr abi nsky & Stromberg, M. Young was a partner in

that firm he got in touch with me and wanted to
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read the, in effect, our file on the murder.

Who was he acting for?

Well, nmy understanding was that he had been
retained by Tony Merchant and that was on behalf
of Joyce M | gaard.

Okay.

That was nmy understanding, and it is, unless it's
i ncorrect.

And so M. Young contacted you and said on behalf
of Ms. M Ilgaard he wished to review your
prosecution file?

Yeah. | " m not sure that | knew that sequence
then, M. Hodson, but | had no difficulty with
letting himreview the file because | think he
was, if you will, retained by Tony Merchant who
was at that point | believe working on the case
for the M| gaards.

So -- and tell us about what transpired?

| invited M. Young to our office and put himin
the library, gave himthe carton of material and
told himto call on ne if he needed any

expl anati on of anything, and he took whatever, the
day or two or plus or mnus to read through the
documents, and left wi thout any further, you know,

any further questions, etcetera.
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And did you let himlook at your entire file?

Yes, absolutely.

And did you understand that M. Young was there on
behal f of either Joyce M| gaard or David M| gaard?
well --

Directly or indirectly?

Pardon me?

Directly or indirectly?

Yeah, | would feel indirectly, but | stand to be
corrected if that's not the case.

And then you had mentioned as well a fellow by the
name of Peter Carlyl e-Gordge?

That's correct.

Tell us what you recall about that?

Well, M. Gordge is a person, | had seen by-Ilines
of his in both the Toronto Gl obe and Mail and

Macl ean' s magazi ne, so he, in ny view, was a
journalist, which was inmportant. He phoned nme and
advi sed ne that he was doing a book on western
Canadi an murders and that believe the nanme of
Maggi e Siggins was mentioned as the person who had
suggested this. Now, M. Wblch's name got into
one of my -- in the same capacity, but | don't
know whi ch one. | would assume it was Ms. Siggins

who did the, who suggested this to him and no
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harm of course if indeed it wasn't her. So he
arranged to cone to Saskatoon, | believe he was in

W nni peg, attended our office on a weekend and, in
effect, | was there doing other things and he
essentially read the file.
Ckay. | will be referring later to a transcript
of some interviews of that, but just on the
question of your prosecution file, did you provide
your conplete prosecution file to M. Peter
Carlyl e- Gordge at that time?
Yes, | did.
And to your know edge, did he spend some tinme
reviewi ng that file?
Well, he spent one or nore days that weekend and |
believe he returned on a second occasion and
resumed that, but he was free to spend as much
time as he wished on it.

COVMM SSI ONER Mac CALLUM: Do we have a date
on that?
| think there's something, M. Conmm ssioner,
fairly -- written sonmewhere that's --

BY MR. HODSON:

1983 | believe is the date, and I'Il be referring
the witness to that later. There's an interview

t hat suggests it's around that time period, but I
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will certainly be going through those notes with
the witness, but | think for now, does 1983 sound

right?

It sounds like it.

Now, again just going back to efforts to take what
t he Comm ssion has by way of original documents
and trying to reconstruct or identify what would
have been on your file back in either 1970 or

i ndeed in 1987 when you |eft the enploynment of the
Attorney General's office, | think you would
agree, and again we'll get into the specifics,

t hat you would have received the document from
that M. U lrich prepared, being the w tness
summary document and the police summary documents?
That's one of the main things we received on that
file.

And "1l go through that in detail. As well as

wi t ness statements?

Correct.

And police investigation reports?

That's right.

Lab reports?

Yes.

And sonme police correspondence?

Yes, sir.
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And as well your preparation notes | think have
been found, correct me if |I'm wong, but are
intact in those files?

That's my understandi ng, sir.

If we can just go to January of 1969 and the Gail
M1l er nmurder, can you recall when and how you
became aware of it?

Well, | must have seen it in the proverbial nmedia,
| would assume, and |'ve said on other occasions,
sir, that | was a photographer with the University
of Saskatchewan Sheaf newspaper in Greystone

year book, | often passed through the
identification section in the police station which
was up one floor fromthe courtroom and on one of
t hose occasions the photographs of the body of
Mss MIller were essentially lying in the wash or
fix trays in that office. | didn't go there with
any knowl edge of that, but that happened to be,
sort of struck me quite graphically of course.

And | take it, then, you would have been aware of
t he murder?

Yeah, | learned then or within a day or two either
way.

And would it be a fair assunmption at that tinme,

M. Caldwell, that if a charge were to be laid for
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you who woul d be prosecuting the case?

It woul d, because | was the senior of the two
people, essentially, we had avail abl e.

Now, again, and |'m asking you to go back to tel
us what you recall fromlate 1968 and 1969, the
time period right up until the point that David
M | gaard was convicted, were you aware of rapes
havi ng been comm tted in Saskatoon during that
time frame?

M . Hodson, at this point |I cannot say that | was.
And do you have a recollection of that?

Yes. | ' ve been asked before whether | knew of

that and | can't say | did know of it, but for

one -- well, anyway, that's ny --
Okay. We'll go through sonme docunents, but as
you, at this moment, M. Caldwell, you do not have

a present recollection of back in '68, 1969, of
knowl edge about rapes being commtted in

Saskat oon?

No, not in a general sense at all.

If we could go to 039103. Can we just pause
there. \Where was your office |located in 19697
It was in the court house in -- there's now a

courtroomthere, it's one floor down fromthe

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o >» O » O »r

Page 15766

sheriff's office.

At 520 Spadina?

Yes, that's right.

And did you have occasion to spend time at the
police station?

Yes, you know, we would be over there every second
day, or nore, appearing in court.

And | think you made reference to the fact that
when you | earned about the Gail M Iler nurder it
was a day you were at the police station; is that
right?

Yeah, on other business, presumably.

Okay. And would it be fair to say that, as a
prosecutor, you would have frequent contact with
menbers of the Saskatoon City Police?

Absol utely.

And you would know them well; is that fair?

Yeah, many of --

From your dealings with then?

Yeah, many of them

And woul d they discuss police matters with you
fromtime to time, was it --

Well, only in the sense of possible views on some
evi dence or investigation, not in ternms of what

was going on at the station or anything like that.
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And again, if the police were tal king about some
unsol ved rapes at the time, is it possible that

t hey m ght have brought that up with you?
Possi bl e.

Do you have any recollection of that?

No, | don't, sir.

Look at this article on the screen, M. Caldwell,
it's a newspaper report December 14, 1968 from the
St ar Phoeni x, and we've seen this document on a
number of occasions, and it tal ks about a warning
to women not to talk to strangers or walk in dark
areas of the city, and they talk about this

war ning after two instances of alleged rape and
one assault were brought to their attention. They
t ook place in the Riversdale area and the assault
took place in the university district. They said
the all eged assailant first talks to women and
then takes theminto alleys. Are you able to tel
us whether this article is something you would
have read at the time or been aware of ?

| may well have, M. Hodson, but those kind of
general articles, | think |I essentially didn't pay
much attention to them | don't recall this one.
Okay. And | think we now know that these, the two

rapes and the attenpted rapes -- and the attenpted
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rape, were the (V1)-, (V2)----- and (V3)------
of fences that Larry Fisher pled guilty to in

December of 1971, and if | could ask you today,

M. Caldwell, do you have a recollection of being
aware of or |earning about the (V1)-, (V2)----- or
(V3)------ rapes back in 1968, 19697

No, | don't, sir.

And | will be showing to you a little bit later a

document that is sent by | think Deputy Chief

Corey to Ken MacKay or to the Crown solicitor that

references some charges to Larry Fisher. You know
the -- | think it's the March 17th, 1971 or March
16th -- you know which letter I"'mreferring to?
Yes, | do.

That tal ks about the four charges?

That's right.

Do you have a recollection of that letter?

Yes. My recollection of that is that | was asked
by Ken MacKay to get from Saskatoon City Police
any charge or charges they had relating to Larry
Fi sher and since -- this may have indeed been a
letter in which he had nmentioned that it's in the
hands of our Saskatoon agent, the inquiry had got
in my hands that very day, so | thought there was

some urgency to it, therefore | phoned Corey as
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opposed to manufacturing a letter, and by the |

of things the next day he sent whatever materials

he had to Ken. The name of our Deputy Attorney
General may have been on there as well.

OCkay. And 1'll be dealing with that letter in
bit more detail later, but prior to that letter
t hen, and prior to that involvement, do you hav

any recollection of being aware of the (V1)-,

(Vv2)----- or (V3)------ rapes?
No, | don't, sir
And as well the (V5)-- (V5)--- rape, which was

February 21st, 1970, three weeks after M.

M | gaard was convicted; prior to the letter that

we tal ked about to M. MacKay, do you have any
recoll ection of being aware of that incident?
No, | don't, sir.

If we could call up 214161, please. And this i
newspaper article, February 3rd, 1969, fromthe
Saskat oon St ar Phoeni x, this would be three days

after Gail MIller's nmurder, it tal ks about a

reward being offered. Do you recall know ng about

that at the time, during the prosecution, that
there was a reward offered?
| know somet hi ng about the reward being given,

effect, at the end of the prosecution. | don't
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recall this particular business of it being
of fered. | know, however, it existed and was
given to a certain individual.
During the course of the prosecution of M.
M | gaard are you able to tell us, and | can refer
to some docunents a bit later, do you recal
bei ng, recall today being aware that the police
had offered a reward while you were prosecuting
the file?
| had to know about it at that time because | was
consul ted or took some part in recomendi ng who
shoul d get the thing, M. Hodson, | knew that.
So based on that you are saying you must have
known, but do you have a recollection of --
Not now | don't.
And on this article, and again this is three days
after the murder, it says:
"One of the possibilities being
investigated by the police is that the
attacker was a rapist who was active in
the city last fall."
And there's a few other articles that 1'll go to
in a monent, but again, back to the time during
whi ch you prosecuted M. M| gaard, M. Caldwell.

Were you aware that the police had | ooked, as a
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possi bly theory, that the person who commtted
Gail MIller's murder was the same person who had
comm tted some earlier rapes and that they had
pursued that as part of their investigation, that
the murderer may have been the rapist. Do you
follow, as a theory?
| don't recall that theory. It may have exi sted.
| don't recall it now that | knew it then, if you
will.
Okay. So your recollection today is back in 1969,
when you prosecuted M. Ml gaard, you don't think
you were aware of this theory that was part of the
police investigation?
| don't think so, sir.
If we could go to 039068. Now this is an article
February 4, '69, it's a wire story out of
Saskatoon, it's in the Regina Leader- Post. I
stand to be correct but | don't think we found
this same story in The StarPhoeni x. But, again,
it tal ks about a couple things:
"Police are investigating the
possibility that the person who sl ashed
a 20-year-old nurses' aide to death
Friday may be the same person who

attacked three wonmen here last fall."
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Then, if you could scroll down, it said:
"Last fall police said they believed one
man was responsible for two rapes and
one attempted rape of wonen on city
streets.”
And again, information of this nature, are you
able to tell us whether you would have been aware
of that back in 19697
| was -- | would not, of course, have seen the
Leader - Post at all and, to my recollection now,
was not aware of it.
OCkay. Again, if we can call up 009295. And

again, this is the reward document that the chief

of police issued on February 14th, | think they
announced it earlier. And again, just for the
record, | think you've told us that you would have

been aware of that at the time based upon

somet hing that you have read, but that today you

can't recall being aware of it; is that --

Yeah. | know that, at the conclusion of the
trial, | voiced a view as to who | thought
properly should get it, sir. That's the earli est

| can renmenmber it, but that clearly was at the
time of the trial.

Now | think the record indicates that around July
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of 1969, | think July 8th was the letter that
formally engaged you, and I'll deal with that, --

Uh- huh.

-- as the individual to prosecute this case, and

beli eve your first Court appearance was July 3rd,

1969. Prior to that formal involvement as a, as

t he individual prosecuting a charge that had been

laid, prior to that time would you have foll owed

the police investigation of the Gail MIler
mur der ?

Only, | would think, in the sense if sone

i nvestigator wanted to see nme and get ny views on

sonmet hi ng. | don't recall the, anything about t

day-to-day progress of that, because it would be

out of my presence, if you wll.

And was it the -- let's just tal k about general
practices back at the tinme. Urm, woul d you --
woul d police come to you for advice on
investigations that they were undertaking?
Occasional ly.

And what type of advice would they generally be
| ooking to you for?

| would assume what | or Perras and | thought of
particul ar piece of evidence, how -- whether or

not it was apt to be accepted in Court, whether
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t hey needed more along certain lines, and we
certainly were happy to do that.

And woul d one situation be where the police would
come to you, either an officer or officers, saying

"l ookit, here's what we have, do you think it's
enough to prosecute or sustain a conviction?"
That woul d happen on occasi on.

Okay. Do you have any recollection of being
consulted by the police in the Gail Ml er
investigation before a charge was |aid?

| don't, M. Hodson.

Do you know if there was a policy or a practice,
at the tinme, that before the police could lay a
charge, a serious charge, for exanple nurder, that
a representative of the Attorney General would
have to either give an approval or review it?

| don't think that was the case. As one exanpl e,
there were murders happening fromtime to tinme

in -- which were fairly straightforward things --
in which the person would be in Court the day
after his arrest with the charge |aid, and we
woul d not be consulted in those kind of
situations, and that happened fromtime to tinme
and - -

And woul d there be occasions, though, where the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

Page 15775

police m ght come to you to indicate that "l ookit,

we're going to lay a charge, here's the evidence,

tell us what you think"; did that happen?

That could happen, without any formal referral
the thing to our office, that is.

Now we know the information against M. M gaar

was sworn on May 26th, 1969; do you have any

recollection of dealing with the police prior t
that date -- prior to a charge being laid?
Not a recollection. | would be very surprised

it didn't happen though.
And why do you say that?

Be -- well, first of all this was a, | guess a

of

d

o

i f

case, to begin with, when for 30 days the police

had no, essentially no clue as to what had

happened. \When Al bert Cadrain came back, it set

off a series of events, and | would assume that
were consulted somewhere along that, that road.
Does that --

Yeah.

Does that --

Woul d it be possible that the police would sort

keep you updated on the progress, knowi ng that

we

of

you

woul d be the prosecutor if they were able to lay a

charge?
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| -- we were the ones that -- in the same city who
were available, and I would -- if they wanted to
come to anyone, in effect, it would have to be us.
We' ve heard evidence from Ray Mackie -- you know
M . Mackie --
Yes | do.
-- that | think in, at some point in either |late

April or early May of 1969, he went to Lieutenant
Short with sonme thoughts or theories, and that

t hey, being M. Mackie and M. Short, went to see
you - -

Uh- huh.

-- to review the case against David M| gaard, and
| think that would have been about May of 1969; do
you have any recollection of that happening?

| don't, M. Hodson. | don't doubt for one m nute
that it did happen but | do not have the
recol |l ection.

Okay. And |' m paraphrasing here, and | hope | get
M . Mackie's evidence correct, or it may have been
from a docunment, words to the effect about 'down
the right track' or things of that nature, 'but

gat her sonme nore evidence'?

Yeah, | don't -- |I'm sure that that happened,

based on the printed report that many of us have
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seen, but the menory | do not recall of them

com ng there.

Okay. If we could call up 006799, please. This
is a five-page docunment that we've seen on a
nunber of other occasions. You are famliar today
with this document, are you, M. Cal dwell ?

Yes.

Yes. This is the five-page, it's been called lots
of things, I will call it the, I think 'the
suspect cansay' was - -

Wasn't there a 'script', is one of the ternms |'ve
heard.

And do you know, sir, are you able to tell wus

whet her you woul d have received this file, or this
document, back in 1969 when you were prosecuting

t he case?

No, sir, I'"'msure | didn't.

And why do you say that?

When that -- one of the many things that happened,
when the, | believe the reference was going to the
Supreme Court, Sergeant Pearson and | went to

Regi na, because the prosecution file was in the
Regi na courthouse securely |ocked up there. W
were there to | ook under the headi ng of

"disclosure', and we'd got in there under the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 15778

ri ght auspices and | ooked at the material, and
this script document was in that file and I, to ny
knowl edge, had never seen it before, --

Okay.

-- and it struck me for that reason. | guess we
al so found what we wanted about disclosure in that
trip.
Okay. And you will see, fromthis note here, that
when the Comm ssion received what purported to be
your files, sir, a copy of this document was

| ocated in there, and I think you are telling us
you saw it in there at -- when you and M. Pearson
went there in 1990-'91 or thereabouts?

Whenever that was. There was only one such trip
so --

And do you have a recollection of actually

| ocating this docunent and seeing it?

| did. The prosecution file had been what |
called re-organi zed, --

Yes.

-- there were new folders | hadn't seen before,
and this, this docunent stuck out sinply as
something | hadn't seen.

If we could go to 267787, please. This is the

information, sir, that charged M. Ml gaard wth
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the murder of Gail MIller, and it's dated May
26th, 1969, and it's sworn by Leslie Bocking. Who
was M. Bocking?

He was, at that point he was a police officer.
He's still in the city. He was at that point, |
bel i eve, court officer.

Are you able to tell us -- and I will be referring
to this later -- | think in the course of the
trial, the prosecution of M. MIlgaard, it was

suggested that M. M| gaard had al so raped Gai

MIller; is that correct that that was --

What | recall of the evidence now, that could be
suggested, sir. It may be --

Yeah - -

Not so nmuch, | mean 'that a rape had taken pl ace'

is the way | would put it, but --

Right. And again, | will be referring to that

| ater in the docunments, but certainly there was
evi dence that was tendered and the position of the
Crown was that that -- that a rape had occurred to
Gail MIller; is that fair?

| think so.

And are you able to tell us whether there was any
reason, or who made the decision not to charge M.

M |l gaard with rape, or whether there was even a
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deci si on made not to?

Um, it -- | haven't researched this but it seens
to me that the Crim nal Code, at |east at one

poi nt, provided that you could not join any other
count with a count of murder in one -- in one

i ndi ct ment . Now -- and |, again M. Hodson, |

woul d want someone to | ook into that.

Yeah.
At one point | remember convincing a judge of our
Queen's Bench Court that | couldn't have had a

second count, not on this case, because of that.
And the other thing is that

there was a, | guess a practice, if you will, that

in effect you could go with the nore serious count

and not necessarily spell out two or three other

ones.

Ri ght. We know that, when M. Fisher was charged,

he was charged with both rape and nurder?

Uh- huh.

And, other than what you have told us, are you

aware of any reason as to why the charge agai nst

M. Ml gaard, back in 1969, did not include a rape

charge?

No, |I'm not.

And then | see here, and we'll come back to this a
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bit later, it looks like this information was
filed in the Court of Queen's Bench September
24t h, 1969, and we know from other documents that
M. MIlgaard was commtted to stand trial on
September 11th, '69.

Okay.

Do | take it, fromthat, that once Magistrate's
Court commtted M. M lgaard for trial, that the
i nformati on woul d get shipped to the Queen's Bench
Court ?

Yes, along with any other documents which should
go.

If we can go to the next page, this is the back
page of the original information, and if we can
just call up the top part. And we'll see the
first appearance is June 2nd, 1969, and that

M. Wolff was for the Crown and M. Ml gaard
appears to be represented, or unrepresented at the
time; is that a fair reading of that?

That's how | would read it, yes.

Yes, and remanded. If you | ook at this
information, it |looks |ike there was seven-day
remands, was that the practice at the tinme?

| believe that was.

And then we'll see the next week, June 9th, it
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appears that M. Tallis is now appearing, and --
on June 9th, and it's remanded in custody until
the 16th, and again M. WIff is appearing for
the -- M. WIff is appearing for the Crown?
That's right. | think we're --

Did we | ose our sound?

| think so. You are in nono, if that means
anyt hi ng.

|s that better?

Yeah.

Okay.

That's right, M. Hodson.

OCkay. So M. WIff would be there on, appearing
as city prosecutor, but as agent for the Attorney
Gener al ?

That would be the un -- the understanding.

And would that be the practice at the time?

Ab -- yes, absolutely. This is typical of what
woul d happen on charges at that time.

And then if we can scroll down, | think to right
at the bottom we see that on the 24th, it | ooks
as though this was done in Prince Albert, that a
police officer appeared for the Crown?

That's right.

And again, that, anything unusual about that?
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No. It would be the same, | would think, in other
centres.

And then the next page, please. And we've got
July 3rd at the top, if we could call that out,

pl ease, that 'M. Caldwell for the Crown', and it
woul d appear that this was your first Court
appearance for the Crown; is that fair?

Yes, sir.

And 'remanded to July 10th', and then it | ooks as
t hough this is the Court appearance where the
prelimnary hearing was schedul ed for August 18th;
is that --

| would take it that way.

Okay. And then if we can just scroll down, a
coupl e of remands, maybe go to the next page. And
| don't propose to go through all of these, but
there is references here, for exanple, to August
18t h, and we know that's the date that the prelim
started, and then it | ooks as though that it was
adj ourned and that it was spread out over the next
t hree weeks. It appears that nine days were set
aside for the prelim but not consecutive, does

t hat sound right?

That's right.

And can you tell us how or why that happened?
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Well Judge H.J. Cumm ng would be avail able at any
poi nt during that, he was the judge hearing the
prelim 1 would have been available, | would
expect M. Tallis would be -- have other
commtments that he couldn't necessarily change,
so it was a matter of working in sonething that
was reasonably satisfactory to everyone.

And, again, the time frame between the charge and
the preliml1l think of about two nonths; was that
-- was that the usual time frame?

| would think that was very pronpt.

Do you remenber why or how that happened, was it

Well, all things being equal, you're well-advised
to get on with cases as soon as possible. I f you
have the counsel available, the judge would have
been avail able, the accused of course is in
custody, so there's various reasons why you would
want it to proceed expeditiously. In fact this
commttal, | think, was done within the same,
clearly the same year as the offence occurred.

Ri ght . And, again, was there anything that you
recall about -- being unusual about the tim ng or
the time frame between the charge and the

prelim nary hearing?
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| would think it was conmendably prompt, sir.

Do you recall M. Tallis raising any concerns that
it was too quick, or too late, or anything of that
nature?

Not at all. He woul d have been the person, |
think, with the other comm tments who would have
had to be satisfied that he could do it this way,
and he, | would suspect, clearly was.

Prior to this, prior to the David M| gaard
prosecution, had you prosecuted any nurder cases
prior to that time?

| had, | should have made a |list, but there's
somet hing on the order of four or five or six.
Prior?

Yeah, but all in Saskatoon, all starting obviously
in '62 onward.

And then subsequent, after the David M| gaard
prosecution, did you have occasion to do further
murder trials?

" msure | did. What did happen, M. Hodson, is
we got more prosecutors in our offices that | --
they tended to wish to do those things. Wthin
reason, of course, that was fine.

If we could just talk a bit about M. Tallis, had

you, prior to the David M| gaard prosecuti on had
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you dealt with M. Cal Tallis on other matters?

| had. He was one of our professors at the
Col |l ege of Law, and | had prosecuted other cases
against himfromtime to time, mainly in

Saskat oon.

And was -- |I'm sorry?

Umm, there is a, one case mentioned here in which
the two of us, in effect, appeared against a man
named Leslie Klassen. M. Tallis was prosecuting
a murder charge against him M. Tallis went on
the Bench, M. Perras of our office took over and
went -- then noved to Regina to be our boss,

W Iliam Pinckley, our -- another of our
prosecutors, finished that case, which ended up in
a conviction for a |lesser offence in the -- but
more or |less parallel to that | ran the dangerous
sexual offender matter against M. Klassen and it,
in that case, was successfully concluded.

And, again, at the time, 1969, was M. Tallis an
experi enced defence counsel in your view?

Absol utely. He was very well -respected, very
experienced, and in ny estimation, having nyself
practiced in Regina and Saskatoon, he was regarded
certainly as the | eading defence counsel in the

provi nce.
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And you also nmentioned that, in addition to
defence counsel work, that he had done farm out
prosecutions?

Yes. He had his own Judicial Centre at Humbol dt
and M. Tallis would have been, to start with, the

person | would have hoped to get on this case if |

couldn't do it. He was, he was nuch in demand by
-- for, if you will, the serious and difficult
cases.

And again, we'll hear from M. Tallis, but to your

knowl edge, sir, had he been involved in serious
cases, murder cases, prior to the David M| gaard
matter?

Absol utely.

And, again, it's nmy understanding that M. Tallis
was appoi nted or engaged through Legal Aid, and
again we'll hear evidence from him about that, but
were you aware that Legal Aid was involved?

| think only -- | think |I was aware.

And there's some docunments |ater that talk about
M . Roberts comng in, and that, that suggest,

t hrough the Legal Aid Plan, you had to subpoena
sonme witnesses; do you remenber that?

That's right, that's how | knew it at this point,

M . Hodson. | undoubtedly knew then, though.
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And again, at that time as far as your experience
as a prosecutor, did you notice anything different

about whether a defence was done on Legal Aid or

not ?
Well, if you could phone Legal Aid and end up with
M. Tallis, | think we would reconmend that to

anyone. That woul dn't always happen, he was a

| eadi ng counsel. And then, sir, at |east now
there are, as you know, very, very capable counsel
in that plan.

But again, as far as whether -- and maybe this is
an unfair question -- but as far as your
observations and your dealings with M. Tallis or
on ot her murder cases where a defendant had a
Legal Aid | awyer versus a private |lawyer, you as
prosecutor, did you notice differences?

Well, umm | would -- the -- it, | think, was very
fortunate for the accused in this instance that, |
guess, his financial state qualified himfor Legal
Aid and the person he got was M. Tallis, which
was quite, | thought, remarkable, | mean certainly
fine frommy point of view.

And again, back in 1969-'70, can you tell us what
type of professional relationship did you have

with M. Tallis, prosecutor and defence counsel ?
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Excell ent. Very open, umm, happy to discuss
t hi ngs, no -- no holding back on ny part,

certainly, or his, with passing information,

etcetera.
And again, we'll be hearing from other w tnesses
on this, but did you -- were you aware, at the

time, whether M. Tallis had occasions to deal
with Saskatoon City Police officers, have a
relationship with some or a -- things of that
nature; were you aware of that?

| knew that he was, in effect, a friend of vario
of them which |I would find when I came up to
prosecute and find himtal king about hunting wit
my witness, for instance, but he had a very good
standing with themin every shape or form

If we could go to 007063, please. And this
appears, fromthe files, to be the first witten
contact by M. Tallis to you, and the date is Ju
10th, and | think we saw from the information th
M. Tallis appeared on the 9th. And is it fair
conclude that, the letter is to you, that he wou

have known -- and we'll ask him this question wh

us

h

ne
at
to
| d

en

he's here -- but that he would have known that you

woul d be the prosecutor on this case even though

you hadn't appeared?
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| think he would have assumed it, and that he
woul d have sent themto me as the person in charge
of the office in any event, | would have thought.
And it goes on to say that he has:
" been instructed pursuant to the
provisions of the Legal Aid scheme, to
defend David M| gaard on a charge of
non-capital nurder.”
So, again, | take it you would have been aware of
that at the time?
Yes.
And, if we can scroll down, he says:
"l have not had an opportunity to review
the matter in detail but it would assist
me if you could |let me have copies of
any wi tness statenments and rel ated
reports on this matter. | realize that
| may not be entitled to them as a
matter of law but | can assure you that
| never try to abuse co-operation of
this nature when it is accorded to ne."
And again, we will deal with some letters |ater
on where you respond, M. Caldwell, but can you

tell us generally what was your understanding at

this time, June -- June 1969 through to January
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1970, of your obligation, whether it be |egal or
any type of obligation, to disclose information

or provide information to defence counsel; |ust
your understandi ng?

| said -- oddly enough, it seens to nme that the
term 'disclosure' essentially hadn't been
invented, but we practiced it. As of 1965 when
M. Perras came in and the case prep office in
Saskat oon Police opened, this -- we would comence

a practice of opening a file, putting the name of

defence counsel in it -- actually that is the case
in this case -- and contacting them which we
found was -- saved all kinds of, you know,

unnecessary witnesses being called, etcetera. Now
-- so we, at this point we were kind of proactive
in the disclosure business with -- | think it -- 1
think this is before the noted Stinchconbe case
came al ong, which set out a |lot of very, very firm
rul es. In this case it would be, at this time it
woul d be our practice to disclose things freely to
defence counsel on request under al most all
circumst ances.

And 1'Il deal with the exchange of correspondence

as we go. It tal ks here about 'witness statements

and related reports'; was it your practice at the
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time, '69-'70, to provide police reports to
def ence counsel ?
| don't think so. Wtness statements were in one
category, police reports, | would believe we would
go over themin person or by phone with defence
counsel . | think there was a fairly stringent
policy against actually giving them out.
Okay. And do you know why that was?
Well, umm [I'm-- |'mnot sure whose, whose rule
that was, | had a -- but | would have no
hesitation of going over what was in them

The exception M. Hodson,
al though they're not strictly speaking police
reports, would be |Ilab reports we would quite
freely copy and send out.
Okay. So the lab reports, and we'll certainly get

to that, but on the police reports --

Yeah.

-- let me just go back. It was your understanding
at the time, | think your words were, a 'stringent
policy'?

Yeah, probably self-inposed, but we essentially
didn't give them out | don't believe.
Okay. And then at the bottom it tal ks about:

"l should perhaps mention that | would
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| i ke copies of any psychiatric report
t hat you may have obtained with respe
to this boy."
Had you done -- obtained any psychiatric repor
by this time; do you know?
Um, |'m not sure that | had a report, but upo
when M. M| gaard was arrested and returned to

Saskatoon | had enlisted Dr. |an MacDonald to

and interview him Now t he practice in that day,

it was understood that it was beneficial at |east

for the Crown to have the, any person in a nmgj
capital or death case seen by a psychiatrist f
two or three reasons; one being to assess the

possibility of a |ater defence of insanity or

drunkenness were two of the headi ngs. | had Dr.

MacDonal d see him and |'ve noticed
correspondence, since | received it, essential

one-sentence letter from Dr. MacDonald at -- t

he had done that. And then that was -- that would

of course, | think, happen very shortly after
M | gaard arrived back in Saskatoon in custody,
| believe in the Saskatoon Police cells.

Yeah. And, again, was it your practice at the
time, in a murder case, to obtain this type of

report and have an accused seen by --
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Absol utely.
If we can go to 007064. And this is your June
23rd letter, so about two weeks after, to M.
Tallis, and it says -- refers to the letter of
June 10t h. It says:
"I have not, as yet, received any
statements, reports, etc. in a written
form concerning this matter, however,
when the file arrives at this office, |
will be in touch with you with respect
to the question of supplying you with
copies of witness statenents, etc., and
| trust that this will be satisfactory."
| take it fromthis, M. Caldwell, that, as of
this date, the police had not yet given you the
written material s?
That's my -- that's how it reads and | believe
that's so.
Okay. If we could then go to 007065, this is
M. Tallis' letter of June 25 and tal ks about the
matter being adjourned until July 3rd, and then he
says:
"I would like to speak to the question
of a date for the prelimnary hearing at

that time and perhaps you could appear
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or have M. WI ff give ne sonme
i ndi cation of a suitable date.™
And can we take it that, fromthat, M. Tallis
had requested the date be set on July 3rd?
Well, to the extent that | don't believe |
appeared on the | ast appearance.
Yes.
He's informng ne this is when it's com ng up and,
when it does, can we get organized to be picking
times for the actual prelimto proceed, is the way
| read it, sir.
OCkay. And then if we can go to 007062, and that's
your handwriting?
Yes.
And | think this is one of your notes from your
correspondence file, just at the top:
"10 a.m Thurs. July 3, "69 - Cumm ng,
J."
He was the magistrate?
Yes.
And |I'm not sure if that's the court reporter,
"Sgt. Goa, C.F. Tallis." 'Accused in', what does
t hat say?
"I n person'. The upper right, M. Hodson, is

C.P.C., city police court would be what that would
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stand for.

Ckay. And then it says, "Adj. To Mon. Aug. 18th,"

and, "I say - at Ct. Hse." Do you know what

t hat --

"9:30 aam Ct. Hse - | say - at Ct. Hse." Sone
things in those days were set to go ahead at the

number 1 court in the police station. | don'
quite get that, but --
Ckay. Now M. Goa or Sergeant Goa, what role

woul d he be playing?

t

Well he was the court officer and, as you know, he

appeared here earlier.

If we could then go to 007059, please. This is a
| etter, July 8th, 1969. Maybe just go to the
third page of that and we'll see the signature
line. It's Deputy Chief of Police Corey -- or
For bes, pardon ne.
That's right.
And "1l go through the letter, but at the end he
says:

"May we have your services, please, in

conducting this prosecution.”
And |'m wondering, was it the practice at the
time for the police to generally engage and

request your services, or was this sinply a
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courtesy or a formality?

Well, this would -- | think Deputy Chief Forbes
liked to and did these covering letters and the
final paragraph is just a nice way of asking ne to
take the thing on would be ny -- but there was

not hing that turned on the |anguage, sir.

You were there on behalf of the Attorney General
for Saskatchewan?

Oh, vyes.

On behalf of Her Majesty to prosecute the charges;
is that fair?

Oh, vyes.

And so if we can go back to page 1 of the letter.
And so this would be -- would this be -- we know
July 3rd you appeared in court and five days | ater
the letter. Wuld this be around the time, then,

t hat you would have been engaged as the prosecutor

or --
Well, | guess formally, formally this letter would
represent that. | don't think that -- | mean,

t hat was going to happen in any event.

OCkay. And we see here we're tal king about the
prelim date which has been set. If we can go to
t he next page, and in this letter M. Forbes

provides you with some of the details; is that --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O » O »P

Page 15798

Yes.

-- fair?

Yes.

And this appears to be the first witten docunent
t hat the police provided you; is that fair?

| believe so.

And we'll be getting to later the Elmer U lrich
summary that he prepared, the police summary and
the witness summary which 1'll be going through
with you. Wuld that have followed this July 8th
letter?

My belief is that it would have foll owed as
opposed to acconpani ed.

So this would be the first, | guess, letter from
the police; is that fair?

That's right. My under standi ng, yes.

And prior to this time, M. Caldwell, would you
have had di scussions with menmbers of the city
police generally to talk about what evidence they
had and things of that nature?

That could well be the case. | woul d expect that,
but I don't recall it, M. Hodson, happening.

And the Gail M I ler murder was a significant event
in Saskatoon at the time?

Yeah. It was a very tragic event and there was a
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| ot of, you know, interest obviously.
And when M. M| gaard was charged for that nmurder,
simlarly that attracted a |ot of attention?
Certainly.
And so can we conclude, from that, that around
early June you would have been aware that M.
M | gaard had been arrested, and |I think you
already told us that you would |ikely be the
i ndi vi dual prosecuting it?
Yeah, | agree to all of that.
And again, do you think during the month of June
and before this letter, you would have inquired of
the police to find out the type of evidence they
m ght have in the case?
You know, at this point, M. Hodson, | don't know.
s that something you think would have happened?
| would say so, but the inquiry m ght very wel
have happened fromtheir end, initiated by themto
me, as it were.
And then if we can just go through parts of it, it
says here, and this Deputy Chief Forbes, talks
about :

“... a considerable amunt of blood in

t he snow under and around the body and

it appeared as if there had been quite a
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struggl e between the deceased woman and
her assailant, as the snow was tranped
for a considerable area around the body.
The bl ade of a kitchen paring knife was
found under the body and her gl oves were
in the lane a few feet away. On further
searching, the deceased woman's sweater
and her right shoe were found tranmped
into a snowbank some 50 yards away. Her
purse was found under a garbage can
about one hundred yards away."

And then it goes on with sone other items where

they had -- it tal ks about other itens,

where they had obviously been
thrown as the offender was rifling the
purse."

So | take it at this point you would have been

aware of the police view of what had happened?

| would think so.

And then if we can go down to the next paragraph,

we see here that the police talk about the time of

murder to be about 7:00 a.m, consistent with

about what time she left for work, and it talKks

here about,

"She had been in the habit of catching a
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bus at either Avenue O or Avenue N on
20th Street at 7:00 a.m and no doubt
she was on her way to catch the sanme bus
on the morning of January 31."
Now, I'll be asking some questions a bit |ater
about this. Do you remember, M. Caldwell, there
bei ng any di scussi on about whether she went to
Avenue N or Avenue O bus stop back at that tinme?
Not at that time, but as you know, |ater on there
were, if you will, two schools of thought on that.
When you talk later on, you are tal king during the
trial of David M| gaard?
| would think so.
And what were those schools of thought?
Well 1, as prosecutor, | felt that the significant
evidence that | was able to call pointed at Avenue
N which was further south than Avenue O One or
more of these Regina witnesses who had been in the
car indicated | believe that it had been stuck
near the intersection of N and 20th Street and
there were about, | think, something |like three
references. Another was that later on | think
Ni chol John pointed out the funeral home, which in
fact was known to be at N and 20th. So the

evidence | thought | had, | thought, pointed to
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Avenue N.
And was there another school of thought at the
time that thought it m ght be Avenue O?
| don't know about at the time, but that certainly
was well explored |ater by various people, and I
can't say, M. Hodson, that it wasn't of course.
Okay. And then scroll down, and then it talks
about :
"The accused, David M| gaard, did not
come under Police suspicion until March
2, on which date Albert Henry Cadrain,
age 16, of 334 Avenue O South, gave the
Police information !
And then just scroll down:
"“Cadrain saw what he believed to be
bl ood on M| gaard's cl othing and
M | gaard made reference to the bl ood,
changed his clothing and was in a great
hurry to | eave Saskatoon.™
And then down at the bottom
"Al'l four left for Calgary that
afternoon with M| gaard driving at 100
mp.h. at times."
So again that would be information that you would

have got early on from the police as being the
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police summary of the evidence that they thought
existed; is that fair?
Well, it's in this letter and | would assume from
t hat that was, you know, could have conme from me
from other sources as well, but --
And then scroll down:
"The details of this trip which took
them to Cal gary, Edmonton and Banff and
t hen back to Regina are given in
Cadrain's statement and include an
al | eged suggestion by M I gaard that he
and Cadrain should get a gun and Kkill
W Il son and the John girl. There also
had been some conversation between the
ot hers about "the girl" and M| gaard had
adm tted that he had "fixed her"."
And again this is something you had known at the
time as far as the police view of the evidence?
' m sure it was.
And the next page, it says:
"Subsequently, WIson and M ss John were
i nterrogated, but denied know edge of
the MIler girl or her nurder until May
24, on which date M ss John told her

story of being an eye witness to
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M|l gaard's attack on Mss MIller and
havi ng seen him actually stabbing her,
etc., in the lane referred to, about
7:00 a.m on January 31. Since then,
Wl son has told a simlar story which
fully corroborates the statenment made by
M ss John and all three statements are
supported by other facts."”
If we can just pause there. Actually, "1l
finish reading that:
"It appears as if Cadrain reported his
information to the Police as soon as he
associated it with the MIler case, but
evidently WIlson and M ss John were too
much afraid of MIlgaard to give the
correct information in the first place."”

Can we take it fromthat that the first written

communi cation fromthe police, M. Caldwell, you
woul d have been aware that, first of all, that
the main evidence, if | can call it that, would

have been from Cadrain, WIson and John, being
the three travelling conpanions of M. Ml gaard?
In this letter?

Yes.

Yes.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

Page 15805

And as well what this letter fromthe police says
| believe, is that initially WIson and John
deni ed knowl edge of the girl or her murder until

| ater date?

In a nutshell, that's right.

Right. And so you would have been aware of that
right fromthe outset, that at |east WIson and
John had initially denied any know edge of the

mur der ?

Yeah, that's what's recited here, and | would have

assumed that | knew that.

And then as well the police said that evidently
W Il son and John were too much afraid of M I gaard
to give the correct information in the first

pl ace. Would you have been aware of that being
again the police view at the time?

Yes.

If we could just spend a noment here on the files
then, M. Caldwell. You woul d have been engaged
around July 3rd or July 8th. Tell us how you
woul d normally set up your filing systemto | ook

after the paper that you would receive on the

matter?
Well, in this case |I've seen two or three
references by ne to the fact that | only made up
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approximately six filing folders |I believe at the
end of the trial, and that sounds odd to me, but
|'ve seen nyself being quoted, or, you know --
What's odd about that?

Well, | suppose that during the prelimand maybe
the trial | could get by, in effect, with one file
folder, briefcases or something, but in this
instance it appears to be that | only divided and
made up the six file folders well on in the
proceedi ngs.

Okay. If we could just go through those. | " ve
got the file jackets, 331789, and | think this is
file 1, correspondence file; is that right?
That's correct, sir.

And | will be going through some of those

documents, and that is where the bul k of your

notes and communi cati ons would be kept; is that
correct?
Well, they should have been, yup.

And then it was closed in 1970 when the file was
concluded; is that fair?

That's right.

And then if we can go to 007082, please, or
007081, and again | think this is the inside file

cover of that correspondence file; is that
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correct?

That's the inside of the front cover of that

right.

And "1l quickly go through some of these not
It appears that at the top you've got M. Tal
phone number and M. Mackie, Corporal Stewart
C. Short; is that right?

That's right.

Woul d they have been the, Mackie and Short --
were the primary police officers that you as

prosecutor dealt with or through?

Well, initially Mackie and George Reid in ny

file,

es.

lis'

and

who

menory had been assigned to the file. If I'm

not -- nmy menmory is that they in effect worke

d 30

days in a row, the first day they were off was the

day, in effect, that Albert Cadrain presented

hinself at the station, so Ray Mackie woul d be

one. Corporal Stewart | think is a Regina Cr
Lab person --

Yes.

i me

-- M. Hodson. Now, Charles Short | think was a

|l i eutenant at that time, was -- tended to be

in

the station working weekends and afternoons and in

the job that Jack Wbhod would have done as

superintendent, so they tended to alternate,
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he had an interest obviously in the case.

And - -

Oh, I"msorry, of course a couple of other people,
Detective Karst was a very noteworthy investigator
init. If you want, | can | ook you down that |ist
and - -

No, that's fine.

Okay.

| will get to some specifics later, but as far as
t he prosecutor, did you have one or two officers

t hat could be your contacts with the police to do,
for example, follow-up investigation or to get a
statement or to get some materials? Who was your
go-to person?

Well, it would have been, at this point, Sergeant
U lrich, because the case prep was up and running.
Okay.

And that was one of the things he did.

We'll talk about himin a noment.

Okay.

So again, there's also a note here, no statenments,
Di ewol d, McQuhae and a few other nanes. Do you
know what that refers to?

Yeah, that's a note | made and | expect there wil

be an expansion on that later in the file.
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Yeah, okay. And if we can just scroll down, | see
you've got Ms. Cadrain here and a phone number.
Do you know, did you have contact with

Ms. Cadrain?

| don't recall doing so, sir, but I -- you know, |
had her phone number, could have done so.

And then as well if we could just scroll down a
bit, we've got information on blood types and as
well 1 think a map of the Cadrain street?

Yeah.

Woul d these just be your notes you would jot on
the inside file?

Those are things | would put down to either show
someone or have readily available for nyself.

And then if we could go to 007082, again | think
this is the original front cover of your
correspondence file, and it appears that you
started off having a main file, a correspondence
file, brief outline, list witnesses, and |'m not
sure --

Yeah, that's summary, M. Hodson.

Summary.

And that's a file folder which initially would
have had those five categories, and | reorgani zed

it by making it only the correspondence file |ater
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on.
And if we can go to 331790, please, again file 2,
this has got the opening address, trial notes, it
says mne and U lrich's, and closing charge, and |
believe, did M. Ulrich attend the trial with
you?

Yeah. He sat conpletely through the case and nade
notes and, as you know, they are in existence in
the files here.

Ri ght. And 009371, this is file number 3, and
just call out that part, it talks main file,
summary, autopsy report, lab report, indictnment,
exhi bit chart and photos. The summary, what woul d
t hat be?

| think that would be one or both of the U lrich
docunents. There was a shorter and | onger one as
you know.

OCkay. And so that was kept there. Lab reports,
what was your practice, did you normally get all
the | ab reports?

Well, you did -- not without some struggles to get
them as time went on, but eventually you would get
them all.

What do you nean 'struggles'?

Well, things would go to Regina and had to go to
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different sections in the |lab, and then there
woul d even be instances, | think in this case,
where the police brought in items later in the
proceedi ngs to be, you know, to be assessed.

If we can go to 009371A, please, which I think is
t he backside, and this just appears to be your
note on the file cover, it |ooks as though, and
l'massumng M, Wand J is Ml gaard, WIson and
John and you've just got a note of their ages at
the date of the offence?

Yes, that's right, as | understood them

331786, this is number 4 file and it's got witness
statements used. Can you tell us what that --
That means witness statenments that | in fact used
in the court case as opposed to not using.

And woul d that be -- for exanple, a witness who
testified, let's take M. Beauchanp who testified
about the wallet, he gave a statenment --

Shoul d be in there.

And so when you have used, that would be for
someone who testified?

That would be ny understandi ng.

And | take it, M. Caldwell, that it would be
unli kely for a statement to be tendered as

evi dence other than in sort of some unusual
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circunstances?
That's right, but used neans, on the face of
called that witness and here's his statenment

the file number 4.

it, |

in

Okay. And then if we can go to 331788, it says

your file number 5, and this is witness statenments

not used?

Yeah, and those are ones that reached ne, may have

been initially, may have been as a result of

me

asking U lrich for further documents or follow ng

up on what M. Tallis wanted, but the main heading

was that none of them in effect, were used by ne

calling the witness.

And "1l go through M. Ulrich's summaries
shortly, but do you have -- do you have a
recoll ection of what witness statenments you
received initially and whet her nmore came?
They nmust have. One of ny letters to M. Tal
t hink indicates that | hadn't received all of

or whatever and | think it's clear that when

lis |
t hem

t he,

what ever those things were we did receive, we sent

t hem on.

Then next 331791, please, this is file nunber

6 ’

and it's got extra copies of statements and police

files not used. Can you tell us what that --
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Yup. Extra copies of statements could refer to
statements by the accused. | would want to | ook

at it a little more carefully | think. Pol i ce,

what is that --

It says police files not used.

Not used nmeans that there should be a nunber of
police documents there that came to ne, | didn't

call the evidence for whatever reason, and they

stayed here | trust.

Now, when you called a witness, a civilian wit

at the prelimnary hearing or the trial, did you

use the statement, if there was a witness
statement, as a guide?

| would have the statement and make up my own

so-call ed guide sheet, M. Hodson, fromit, making

sure to highlight salient points | didn't want to
m ss.

And would you rely on the witness statenment,

t hough, as an aid to you in the exam nations?
That's -- it was there and it may be before

cl osing exam nation-in-chief you could |ook at it
and say, just a mnute, | didn't cover that item
And then as far as police officers, did they
normal ly provide a witten statement?

Well, police reports were not, you know, tended to
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be typed reports as opposed to handwritten --
Were the police reports --
-- statements.

Sorry. Were the police reports used by you as a

summary of what the police m ght say or what they

di d?

Well, essentially that would be right, and | think
there's some exanpl es where, for one policeman, he
may have given two or three reports. | may have

numbered them one through five pages and | think
that's somewhere in the files, but then |I would
have a guide sheet to make sure that | got what
t hought | should get --

| see.

-- fromthat witness, sir.

And then lastly, if we could call up 331785, this

is afile folder that is in the, your files that

we received, the Conm ssion received, and again

meeting file, is that a file that you created back

in 1969 or 19707

No, sir.

And if we can just go to the next page, 331785A,
and we will hear evidence, M. Comm ssioner, fro
M. Brown, | think this file folder was created

1983, or it refers to a 1983 matter. And | take
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it, M. Caldwell, is that consistent with your
understanding of this file, that it was created

M. Brown in the early '90s?

by

M . Brown created certainly in an econom cal way

of re-using file covers, for which | commend hi
but it was never part of our prosecution file,

Hodson.

m,
M.

And the neeting file that the Comm ssion received,

the file folder and the contents of that file

presumably woul d have been put in by sonmeone el se

ot her than you?
The same thing, |'m not even sure there were
contents, but the file itself was a total.
MR. HODSON: This is probably a good spot

to break, M. Comm ssioner.

(Adj ourned at 2:44 p.m)

(Reconvened at 3:05 p.m)

BY MR. HODSON:

M . Caldwell, when we adjourned we were talking
about what files you had set up and if we could
talk for a bit about Elmer U lrich, we heard
evidence from M. U lrich that he was a case
preparation officer. Were you involved at al
setting up of that position?

Yes, | was. | had given a lot of talks to the
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police over the years on evidence, arrest,
etcetera. There was a course for senior NCOs and

as head of that course | was able to consult about
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two-thirds of them about what they wanted to
di scuss and a pattern came out of that | woul
never find out what becones of my case and a
number of identifiable problenms. Now, Chi ef
Kettles was in case prep function in Ottawa c
police and | spoke to him and he was, as | wa

ent husi asti c about getting that, that functio

d

Jim

ity
S H

n

going, and Elmer U lrich was the first incunbent.

There was usually a junior constable there as
assistant and that's how that came into effec
strangely enough in 1965 as | recall.

And what was the purpose then, or what role d
M. Ulrich play?

Well, he would take a file, mke sure all the

an

t,

i d

investigation reports were in, the |lab reports had

come back, witness statenments had been taken.

When he could see anything |like that m ssing, he
woul d pursue it with the investigators.
If we could call up 105605, please, and this is a

document this is not the version that was found on

your prosecution file, but it's a version fromthe

city police binder, but |I believe this is the
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first page of the three-page summary prepared

M. Ulrich; is that correct?

Well, 1'"lIl take your word for it, sir. | assu
it is.

If we could just maybe go to the next page, an
"1l go through this with you, and then to the
third page.

|s the same docunment in effect in the more, th

ones I'mfamliar with, including this | take

Yes.
Okay.
This is -- and | will go through. And | think
we know what we're tal king about, I'll try and

refer to this as the U lrich police summary.
Oh.
In other words, the three-page summry?

| see that.

by

me

d

e

it

?

SO

And we've been through this with other w tnesses,

and | believe M. Ulrich's evidence is that it

represented the police's view of the evidence
the tinme.

That would be ny understandi ng.

at

And then if we could call up, or go to the next

page, to 105608, and then we'll see a docunent

this is part of the same document | think, or
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extension, witnesses required re: David M | gaard
prelimnary inquiry, and then it goes on to talk
about, it has a witness name and then refers to
statement numbers. You are famliar with this
document ?

Yeah. | think, M. Hodson, is this not the one

t hat goes for sonmething like 12 or 13 or 14.

21 pages.

Yes. | am t hen.

So we know what we're tal king about we'll cal

this the witness summary document. And | take it,
if we could just scroll down a bit, you'll see

here references to statenment nunbers and page
numbers. Can you tell us what those referred to
general ly?

Well, | hope that the statenent nunbers, 81 and
94, woul d both be ones given by Nichol John for
openers. Refer to pages, |I'm not exactly sure
what that would mean, and clearly this is not a
transcript of a prelimwe're talking about or
anything like that. Maybe that will -- 1 could
come back to that.

Yeah. "1l suggest, M. Caldwell, that it appears
that these page numbers match up to nunbers that

are on police investigation reports.
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That would make sense to me, sir.

Ckay. Now if we can call up 006301. And this is

not a very good copy, but it's just, it's cal

at the top Statenents Taken on The Gail MIlle

| ed

r

Case, and then it has a list of statements and

just a brief address and information. I we

go to the last page, and we'll see that there
statements, and in this docunent there's some
on the documents and | believe those indicate
statements that are referenced in the Ullrich
wi t ness sunmary?

At a glance, it would | ook that way, because

t he people they recite after the X s.

And as far as what you received fromthe Sask
City Police, then, for the purposes of the

prosecution of David M| gaard, do you agree,

can

's 95

X's

t he

of

atoon

sir,

t hat you would have received all of the witness

statements?

There's 95 |listed here? | think it turned out |

did, M. Hodson.

And | believe that's what the records suggest
as well, three additional statements relating
M . Lapchuk, M. Melnyk, and Ute Frank | ater

so a total of 98 statenments; does that sound

right?
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That sounds right.

Then, as far as the police investigation reports,
we have had filed the police investigation reports
for the Gail M Iler nmurder investigation that are,
| think, close to 500 pages?

Uh- huh.

Did you receive the entire Gail MIler murder
investigation police file?

No, in my view | received the David M| gaard

mur der prosecution file, and the Gail MIller death
i nvestigation file, or whatever the term nol ogy
was, was a nuch nmuch | arger and, in fact, grow ng
document, sir.

What police reports, police investigation reports,
then, did you get; are you able to tell us

general ly?

Well the so-called main investigators, the

identification section members, anyone who took an

active part in it. | couldn't recite them sir,
and | --

No, and | -- that wasn't my question.

Yeah.

Maybe put it this way. The 21-page witness
summary that M. U lrich prepared -- and we'll go

t hrough t hat
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Yes.

-- and nanmes of witnesses and references page
numbers which match up with investigation reports
t hat have your handwriting on them

Yeah.

And |I'm wondering, sir, is it your position that
the police reports or the investigation reports
you woul d have received woul d have been those that
were identified in the Ulrich witness summary?
On the face of it, they would be, and |I assune

t hey were.

And what about |ab reports; do you know what --
whet her you would have received all of those?

| think that would be readily identifiable. I
had, as you know, recalled that they seemed to
come in in dribs and drabs for various reasons.
woul d expect | eventually received so-called al

of them sir.

And as well on the prosecution file, at |east as
the Conmm ssion received it, there appears to be a
set of correspondence where the city police wrote
to various other agencies in gathering
information, sort of a m scell aneous set of
correspondence; do you recall getting docunments,

generally, of that nature?
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"' m not sure if |I got them on the prosecution
file. Do you understand they were there?

There is a set of correspondence, some of which
"1l take you through, --

Yeah.

-- but checking crimnal records, for exanple, and
sonme ot her police documents that are not
investigation reports?

| would assume | got them sir.

If we can talk just about, once you are engaged as
prosecutor, what role did the Saskatoon City
Police play, then, once you becanme the prosecutor?
Well there'd be a, | would have to set about
figuring out the order the witnesses should go in,
| would assume that | would have talked to

i ndi vi dual investigators about one thing and

anot her . Certainly Ulrich, in any follow-up or

| ooking for |lost material, would have gone to him
Um, there was a sort of an expected order of
witnesses in a case like this, which I would have
had to determ ne and get in place subject to
peopl e being avail abl e and t hings.

And if there was a need to have sone further
investigation, for exanple if you determ ned that

a witness ought to be talked to again about a
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particul ar point, did you use the police for that?
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Well yes, and | would hope through U lrich, but it
may well be a direct with some of the

i nvestigators.

And we'll see references to that as we go through
sonme of the docunents, but if you felt an issue
needed to be investigated further, would it be
fair to say you would go to the city police and
follow up?

Well city police, yes, in the sense that it was
their case, that's where |'d go.

And as well, when you, as prosecutor | take it you
woul d interview witnesses before you called them
to testify both at the prelimnary hearing and at
the trial?

Yes.

And did you normally take a city police officer
with you to be present?

In this case, with the sort of major, significant
wi t nesses, | actually noted which officers were
there in each instance. You wouldn't necessarily
have a police officer there for interview ng
essentially mnor civilian wi tnesses, but
certainly with those major and/or, you know,

dubi ous or difficult ones, absolutely.
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And why was that?

Wel |l because the having a second person there
woul d help me in maybe eval uati ng what that
witness was like, it would cut off the possibility
of someone accusing ne, for instance, of trying to
talk theminto giving false evidence, anything of
t hat sort. It was just very handy. And
occasionally some of them | would suppose, made
notes of the -- of what happened at the interview.
Can you tell us M. Caldwell, just again, your
understanding at the time of the role of the
police in the investigation, and your role as
prosecutor, and sort of the dividing line?

Well they would essentially present me with a
hopefully full investigation, | would |ook at it
and, you know, raise things with them that |

t hought should be pursued, filling in gaps,
finding things. And that would, you know, | would
do that in consultation with them as opposed to ne
trying to do it, you know, cross-country myself,

if you will. | don't know if --

Yeah. | take it though, once the police presented
you with their evidence, their package of

evi dence -- and that would be at the point where

t hey presumably would have reasonabl e and probabl e
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grounds to lay a charge?

| would assunme so.

And then once you took over the case, if | can
call it that, would it be nmore than sinmply taking
t hat case and presenting it; did you add your own
input into it?

Oh yes, |I'd have to |look at it and say, you know,
what things m ght | ook adequately covered, others
t hat need further pursuing, other whole topics

t hey may have not considered that appeared

i mportant to me.

So it wasn't, it wasn't a case of sinply
presenting the evidence that they gathered?

Well, no. |'d start from that and, you know,
pursue anything that appeared to be, if you wll,
m ssi ng.

And you would review the evidence to determ ne
whet her, in your view, it was sufficient; is that
fair?

Yes, certainly.

And would you test the evidence and the theories?
Well that would be something that could be

di scussed between nme and the other counsel in the
office, certainly, or me and the investigators.

Woul d you take, for exanmple would you take the
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case that the police investigated and take a
critical look at it to see if you could find any
holes in it, for example?

| would think so.

And why would you do that?

Well because | used to -- | don't know if it
survived in this case -- | used to check off the
el ements of the information or indictment, five or
six or seven things, that | would never close ny
case until | thought | had some evidence on each
of those things. And even such famous things as
proving that it was in the Province of

Saskat chewan used to crop up now and then, so |
would -- had a really careful way of making sure
that | had done all those things, strong or

ot herwi se, let's say, before | closed the Crown's
case.

And would you, sir, do an independent -- your own
review of the evidence to satisfy yourself that it
shoul d be a case that should proceed to trial?
Well it, | think that was pretty well inevitable
in what | have spoken of here, sir.

Okay. So you did do that?

Well | think so. | may not have described it that

way, but | was the one responsi ble for the case
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getting to trial in good or presentable shape, and
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And so woul d, as part of your role as prosecutor,
woul d you identify areas where perhaps nore
evidence m ght be needed?

| certainly would.

And would you identify areas where there m ght be
i ssues, for exanple, about credibility or proof?
If -- yeah. | think that, in cases |like this, the
prosecutor and/or his coll eagues would recognize
there is, eh, there is credibility may come up
here, or a statement to a person in authority, so
you'd generally have briefs of |law on those things
avai |l able from your previous doings, but you
certainly had to ook all that over.

And as prosecutor would you agree, sir, that you
woul d identify the areas where -- what evidence
shoul d be put before the Court, in other words

t hat was your call?

Oh, | would think so.

Yeah. So you woul d decide which evidence, or
whi ch wi tnesses should be called and what evidence
t hey should give?

In the final analysis you would, yeah.

And would you al so, as prosecutor, then prepare
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the witnesses for the giving of evidence,
interview them and - -

Yeah. That would range all the way from a very
brief interview on very, you know, a significant
-- insignificant, if you will, witness all the way
up to, you know, sone serious effort with

wi t nesses who we m ght feel were, you know, were
needed to be dealt with carefully.

And then physical evidence, exhibits, is that your
responsibility --

Yeah.

-- to determ ne what should go?

Umm, only -- yeah, it would be. Now all this

subj ect, of course, to the judge overruling me
when | came to do it.

| appreciate that.

Yeah. No, no, that would be sonmething we'd do.
And as well, as prosecutor, would you be the
person that would deal with defence counsel, then,
once the prosecution was comenced?

Oh, yes, yeah.

And then what about, we've heard sonme evidence or
seen some docunments that talk about a Crown theory
or a theory; was that part of your job, as

prosecutor, to develop a theory of the case?
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Well, you know, | don't recall that term nol ogy,
M . Hodson, but you had to |ook at the case and |
be satisfied that | think we have presentable

evi dence on five or six or seven conponents, all
of which we need. | don't really recall the

t heory being --

Well for exanple in this case, it was a jury case
and I will take you to your opening address a bit
| ater, --

Uh- huh.

-- but did you develop a scenario, 'here's what
the Crown thinks happened, here's how the crinme
was commtted, and here's the evidence that proves
it'?

Absol utely. That had to be done for the opening
address in what was Queen's Bench at that point of
course.

So maybe 'theory' m ght not be the right word but
you, as the prosecutor, would have a version of
events or the evidence that you say 'here's how
the Crown believes this crime was commtted' ; --
Yeah.

-- is that fair?

And | think al most those words would appear in an

openi ng address.
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And, again, is it fair to say that it m ght be a
general version, or it mght even be a bit nore
specific, 'here's exactly how it happened' or
"here's generally how it happened or may have
happened' ?

Well, | guess part of each, probably. | think, in
this instance, it would be a lot of specific
suggesti ons. But all of that, as you know, is
couched in | anguage saying -- you have to go by
t he evidence as opposed to what | think it's going
to be, and the judge, of course, reinforces that.
Did you ever have a prosecution, M. Caldwell,
where, at some stage before the trial, you

concl uded that there was not sufficient evidence?
| must -- | nust have.

And not specific, but that's not --

Yeah.

Okay. That happens --

Oh, it does, --

-- fromtime to time?

-- M. Hodson. One of the routes to that would be
at the end of a prelimnary hearing the judge
woul d di scharge the accused.

Okay.

That's, you know, and not -- one of the --
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Okay.
And then even if there was a commttal |, you
know, | could be -- discuss it with defence

counsel, and |I'm sure there were times when we
deci ded not to go ahead with things.

And so if you, as prosecutor, concluded that --
maybe help nme out here. What would be the test

t hat you would apply to yourself to say '"this is
case where | wouldn't proceed'?

Well there'd be a nunber of factors, perhaps a
very unreliable main or main witnesses who you
have deci ded now that you can't trust, nmaybe
completely mssing itenms, m ssing witnesses, umm
you'd have to -- wouldn't want to go into the
trial without being satisfied you felt you had a
good, presentable case, whatever the outcome ende
up being, for you to go ahead at that point.

So if you felt that the evidence was not, in your
view, sufficient to secure or to support a
conviction, would that be a case where you m ght
not proceed?

Yeah, it could be, and it also could be one where
you m ght, you know, discuss that with the defenc
and say "what would you think of a guilty plea

for, say, comon assault", some intermediary
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t hi ng, which m ght very well be attractive to

t hem

| see. And as far as a prosecutor though, sir,
did you have the discretion then, where you felt
it appropriate not to proceed, to stay the charge?
Oh yes, yeah.

If we could go to 105605. Sir, before we talked
about going to defence counsel, do you recall any
di scussions with M. Tallis in the David M| gaard
prosecution of that nature?

Well not, | don't think, of the -- of that

| ast - menti oned nature, because this wouldn't be a
case in which | would expect anyone to -- | would
expect it to go ahead as a trial, period, the way
t he evidence as | knew it was, and there was
nothing like that discussed by me and M. Tallis.
And, again, the document that's on the screen is
the police summary, and if | suggested that this
woul d have been prepared sonmetime in July of 1969,
is that fair? | think the prelimnary was August
18t h, you would have received it before August
18th, is that right?

| would assume so by the fact that the -- of the
date that's shown on the top of this docunment.

And we tal ked a few nonents ago about the Crown's
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view of the evidence, or the theory, or the
version of events that you thought supported the
case; would that sometimes differ fromthe police
t heory or the police version?

| would think it woul d.

And so, when you get the case, the police say
"here's what we think happened and here's the
evidence'; is that fair, is that correct?

That's right.

And then you would get it and do your own review
and anal ysis and reach your own conclusions; is
that fair?

| would think you had to do that.

And sometimes it m ght be the same as the police?
Yeah, very --

s that --

Quite often, and sonetinmes different.

And so you m ght reach different concl usions about
the case than the police did on certain points?
Yeah, and you -- and | think you'd have to be
alert to kind of tunnel vision on behalf of, we'll
say, the investigators and maybe the prosecutors
in due course. You should evaluate the thing and
watch for, for instance, sonme policemen who can't

stand anyone who is im-- charged with, say wth
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i mpaired driving, be just alert to whether they
are doing their job properly or not.

Okay. So would there be cases where you m ght

di sagree with the police officer, then, as far as
whet her there's sufficient evidence for a charge?
Yeah, there would have to be.

And in that case you, as prosecutor, could take
steps, stay the charge, withdraw the charge?
Yeah, interview the fellow and say "if there's
not hing nmore than this, tell me what you have".
Failing that, there would be occasions when those
t hi ngs would be stayed.

Okay. | want to go through and just have you tel
me the significance of sone of these itens and
what your views were at the time on the case that
the police presented to you, if | can call it

t hat .

Okay.

First of all we talk about, or the police indicate
t hat at Ayl esbury, Saskatchewan, the group,
including M. M| gaard, broke into an el evator,
stole a flashlight; did that have any significance
to you as a prosecutor?

Not in the sense you can't put that in, or

woul dn't, as a count of theft of flashlight or
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break and enter of elevator. It's somet hing that,
at the time, we believed had happened, and | think
there was some suggestion of the flashlight
showi ng up later or something |like that, so --
Did that influence your view of the case agai nst
M. Ml gaard?
| wouldn't think so.
Pardon me?
Well, | wouldn't think so, it's something that
happened and - -
And, here, and | think again you are talking to
M. MIlgaard, M. WIlson, and Ms. John:
"Enroute to Saskatoon they tal ked of
commtting a break-in or snatching a
purse.”
Let me just pause there. \What significance, if
any, did you, as a prosecutor, place on that
pi ece of information?
Well I -- it's very difficult when we say 'they
tal ked of commtting a break-in or snatching a
purse', it's difficult to attribute that, in ny
opinion, to any of themin the sense that it's a
"they' --
Let's not get maybe too concerned about the

docunent .
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Okay.

Did you subsequently hear from M. WIson and Ms.
John the fact that that was a just -- that there
was a di scussion about snatching a purse?

| don't believe so.

That's - -

Except, M. Hodson, to the extent that the

evi dence we had was as to what happened with

Ms. MIler on the street.

Ri ght .

Ah -- yes.

Yeah.

So we can come back to that if you want. | n ot her
words the, the inquiry about Peace Hill and the
events that that -- that seenmed to follow that as

far as we knew.

The police, just so that we're clear, the police
are saying to you in the summary that on the way
to Saskatoon -- and forget for the noment the
source --

Uh- huh.

-- but that Ron Wl son, Nichol John, and David

M | gaard tal ked of commtting a break-in or
snatching a purse, and ny question was woul d that

be significant to you as prosecutor, that piece of
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information, if it can be proven?

Umm, it's -- in theory it could. I, I don't know
what effect it would have with three people unless
some, sonme concrete action did happen out of it.
Maybe then you'd go back and say, 'eh, this is

evi dence of intent'.

But didn't you suggest, certainly to the jury,
that the nurder of Gail MIller started out as a
purse snatching?

| suspect so, but | also think that was solely in
the context of M. M gaard.

Okay.

Because the evidence that we had, as it were, was
t hat that exchange on the street and what foll owed
it, I think, was --

| f your theory, or if your case to the jury is

t hat what started out as a purse snatching of Gai
MIller that led to the murder, --

Uh- huh.

-- would this piece of informati on not have sone
significance to you; --

wel | --

-- the fact that they had discussed it on the
trip?

Well the understanding | had of the evidence was
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t hat neither W1 son nor John, in ny understanding,
t ook part in the purse snatching.
Al'l right.
They'd have to -- the concept of parties to the
offence, if they did something or failed to do
something to assist with that, they could be
regarded as parties to the offence.
And let -- the fact that M. Ml gaard, at | east
according to this note, --
Yeah.
-- the police are saying that en route to
Saskatoon M. M| gaard --
Uh- huh.
-- and others tal ked about it, the fact that M.
M | gaard may have tal ked about it, was that
significant?
Well only in the sense that, as | understood the
evi dence, he was the person who got out of the car
and approached M ss Ml ler. Only in that sense.
It tal ks about:
"M | gaard was observed to have
possession of a paring knife which
Wl son and John now state appears to
have been simlar to the murder weapon."

Uh- huh.
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And, again, were you aware of that at the tinme?
| would have been, yeah.
And |'m wondering, it says that:
" W |l son and John now state appears
to have been simlar to the nmurder
weapon. "
Does that suggest that before they didn't, or do
you know?
Umm | don't know if that means that the evidence
has progressed to the point where -- | don't
really know what to make of that.
Ckay. It tal ks about them arriving in Saskatoon
approximately 6:30 a.m, and that would have been
within half an hour or so of when the murder took
pl ace, was that fair?
| assume so, yup.
And woul d that be inportant information that they
be in the |location or in the area where the nmurder
t ook place?
Umm, it would be. | think that nmy own experience
has been that times in particular are very tough
to tie down, and for good reasons | think, in
other words | don't think the witness is extrenely
smart on what times things happen and you do end

up getting quite a variety of tines. But
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certainly, around the time of the murder and they

were there, those are inportant things.
And in fairness, as prosecutor, if you weren't
able to establish that M. Ml gaard was in the
vicinity where the murder took place you would
be able to prove the charge; is that --

That's correct, yes.

And if there was evidence that suggested he was

el sewhere, again, you wouldn't be able to --

Yeah. But 'suggested', if there was evidence t

had some weight that let's say showed that he was

el sewhere, had a good deal of weight to it, that's

one thing. But simply that | think in a |ot of

cases there are different versions of the facts
going for perfectly legitimate reasons, based on

menory and so on. But if the evidence showed he

was not there, that would certainly -- should
derail the thing.
And then they talk here, and again the police,
it's:

"They ...",
being WIlson, John and M| gaard:

" are alleged to have been | ooking

for Cadrain's address. This does not

seem al t hogether true as Ml gaard is
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reportedly to have been staying with
Cadr ai n "

Yeah.

And do | take it from that that, at |east whe
police prepared this summary, they are doubti
| east this version of events from Cadrain?

Yeah, and |I:

"This does not seem to be althogethe

n the

ng at

r

true as Mlgaard is reportedly to have

been staying with Cadrain ...
if indeed he was staying with Cadrain on an
earlier occasion |, there's nothing sinister
about, in ny books, in him not being able to
t he address quickly --
Okay.

-- being he's a stranger to Saskatoon at, you

find

know, 7:30 in the norning, in the winter, in the
cold, etcetera.
Woul d you agree that at |east the police, at this

point, are saying to you 'this does not seem
al together true'?

Yeah.

They are doubting a bit?

Yeah.

Is that a fair read of that?
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| guess so, but | don't find that of, of any

significance at all. | mean | agree with you on

the read of it.

Okay. | f you can just scroll down:
"They are also alleged to have met a
femal e wal king on a street from whom
M | gaard asked directions and offered
her a ride which she refused.™

Uh- huh.

And then carried on to the |ane and got stuck.

That, you knew at the tinme, was the police theory,

and i ndeed became your version of events, --
| would think so.
-- if I can call it that, at trial?

Yes.

That this woman that they stopped for directions

was Gail MIller?

Oh yes, | would think so, sir.

And as far as, | had earlier used the word ' Crown

t heory' and you said that 'theory' may be the

wrong word, is there a better word that you wou

I d

have used for what you, as Crown prosecutor, were

putting forward as 'here's what | am suggesti ng
may have happened based on the evidence'?

Well | probably said 'theory' several tinmes in
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summ ng up, but that term just didn't ring a bel
with nme, but | -- certainly there would have to be
a Crown theory on everything, even on the sinplest
of cases.
Ri ght .
That 'this is what happened, that's our theory,
and it produces an offence'.
So, again, you would agree then at |east the
police theory and the Crown theory, then, was that
t he person they stopped for directions was Gai
MIler?
Absol utely.
And they go on, the police, to say:
"They allegedly continued to the
entrance ... where they ...",
got :
" stuck. The police have not been
able to determne the truthful ness of
this."
So do | take it, fromthat, that the police have
been unable to corroborate that version of
events?
| don't know, M. Hodson, if that would apply to

t he whol e paragraph. In effect, | would assune

"all egedly became stuck', the '"unable to determ ne
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trut hful ness', the way | would read this, would
refer to getting stuck only, but that's just ny
own - -

Ckay. But, again, the -- let's just talk for a
m nut e about corroboration and things of that
nat ure. I f Nichol John and Ron W I son both said
t hey got stuck near a spot, would you normally

| ook for corroboration, in fact someone else to
confirm or corroborate?

Well if you have two witnesses saying a certain

t hi ng happened and it's a fairly close account of

it, I wouldn't think you would be | ooking for or
needi ng more corroboration, if any. |, again
if -- if -- 1 just don't know what else to say
about that.
Okay. It goes on to talk about:

"... the body of Gail ... MIller was

found the top of her nurse's uniform was
pull ed down to her waist. There was no
holes in this part of her clothing. She
was wearing a top coat with holes in it.
Thi s woul d suggest that the uniformtop
and sweater were renoved and the top
coat put back on."

Uh- huh.
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And, again, is that a feature of this case that
you remenber, M. Caldwell, and --

Yeah, | do renmember it. And, M. Hodson, | never
could fathom that, and |I think |I ended up stating
that in nmy closing address to the jury, that that
was one of the things |I sinply couldn't

under st and. Not that it's up to nme to solve it,
but -- and | believe the trial judge -- as -- my
have said sim |l ar things. | may have said it in
openi ng and cl osi ng.

And again, if we could just explore that a bit,
woul d that be a bit unusual, then, that --

That clothing situation?

Yes?

Yes, it certainly would, and |I never had it
explained to me in a formthat | could suddenly
say 'eh, that must have been how it happened'.
We've heard some evidence from some people, and
whet her it's specul ation or theory, that the coat,
Gail MIller's coat would have to be removed, then
her nurse's uniform remved and then her coat
goi ng back on before she would be stabbed, at

| east the stabs in the back, the fatal stab; is
that a fair --

Well, that sounds fair to ne.
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And that would explain how the coat would have
stab marks and the uniform wouldn't?

To nmy way of thinking it woul d.

And again, coupled with that, M. Caldwell, did
you consi der the fact that it was anywhere from 35
to 40 bel ow that morning?

Well, we knew that to be the case based on the
ident officer's evidence and photograph.

Did you ever consider or explore whether or not
the rape or the attack or part of it may have
occurred in a vehicle as opposed to outside?

| didn't explore that. ' m not sure it was
advanced at the tinme of the case. | know t hat

| ater that was in one of these various reviews

t hat was advanced. Some i nvestigator asked ne
about that and | presume that that would make
sense as one explanation.

Okay. And again though, as far as the Crown

t heory at the trial of M. MIlgaard, | don't

beli eve you put that forward as a theory, that
part of the assault took place in their vehicle?
No, | didn't, because | had no evidence that that
was the case and | had no reason of course to
believe that. The other thing, M. Hodson, is

that at that stage there was no, if you wll,
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second or unexpl ained vehicle around the scene of

t he offence. In other words, to nmy knowl edge
were dealing with the WIlson vehicle, | think
there may have been one or nmore other vehicles
unconnected, if you will, with the offence.
Okay. If we could just pause here, and again
back paragraph about, the |ast paragraph about
tal ki ng about the vehicle being stuck and the
police not being able to determ ne the
truthful ness of this, would there be a situati

where you m ght go back to the police and say

| ookit, it would be -- can you check, did anybody

unrelated to this incident see the vehicle at

time to corroborate what M. W Il son and Ms. John

are saying?

Well, nmy recall of it is the police had virtually

gone door to door in that neighbourhood, | thi

there's even a chart and sone evidence on that

asking the residents what they had seen, as we

know asking people who got on the bus if they
seen anyt hi ng. | thought there had been a ver
very conplete investigation of that, in effect
wi t hout results, and | wouldn't see any -- if
-- | wouldn't see any point in trying to add

anything to that, unless someone gave ne a

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

we

this

on

t hat

nk

had

y ’

some




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

Page 15848

concrete suggestion about it.

And how woul d you know that they did that thorough
i nvestigation?

Well, just by reading all the reports that came to
me, |l ooking at the map of that city block and of

t he nei ghbourhood, etcetera, and putting it al

t oget her .

So would you either assume or confirmwi th the
police that they in fact had checked to see if

t here was anybody who could, one way or the other,

comment about what was seen in that alley?

Well, not in that sense. | thought it was covered
in the matters | just told you about. | n ot her
words, | don't know where else you would go at

t hat point.

Woul d you have been, relied on the police to find
out whet her there was any evidence on that one way
or the other?

Well, yeah, | certainly was not an investi gator
myself and | didn't approve of getting out and,
you know, marching around crime scenes, in our
office we didn't do that.

But would you have said to the police words to the
effect, lookit, is there any evidence, anybody

t hat can place that vehicle in that |ocation at
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that time?

Well, w thout -- maybe 1'll have a chance.

Wt hout reading the reports again, M. Hodson, |

think --

| don't believe there's any document in writing --

Okay.

-- or | would put it to you.

If there isn't, ny view now is that | felt

everything that could be done about that scene and

who was at it and what they did as far as | could
see had been done, for better or for worse.

If we can go down, and the police summry says:
"Wl son and John in their statenments to
the police were not definite as to exact
| ocations at all tinmes. It woul d appear
that if they were | ooking for Cadrain's
address they were driving about in the
general area of the nurder scene and
Cadrain's. They appear to have been
proceedi ng south in the 200 bl k. Ave. N
south when they observed M Il er approx.
7:00 a.m wal king south on the west
si dewal k. Wl son who was driving pulled
to the curb. John sat in the centre

front, while Ml gaard sat in the right
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front. M | gaard opened his door and
all egedly asked M Il er for directions
and offered her a ride. MIller refused
the ride. M Il er apparently was
catching a Pleasant Hill bus at Ave. N -
20th St. to City Hospital. The three
then continued south on Ave. N to where
an east-west | ane is. Here they
all egedly attenpted to make a U-turn and
became stuck."
And goes on about:
"When M | gaard and W Il son could not push
the car free, Ml gaard went towards
where they had just spoken with Ml er.
W | son states he went towards 20th."
And let nme just pause there. Again, did that
cause you any concern, about the fact that the
police are telling you that |ookit, WIson and
John in their statements weren't definite to
exact | ocations?
No. Everything you read there, M. Hodson, would
represent what | then believed to be the evidence,
and correct evidence, as best we could know it at
that time. There's nothing there that |, when |

went into the case, disbelieved or thought was
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wrong or incorrect, because all the way down to
where you stopped there, that whole paragraph --
" msorry -- | took as being nmy understandi ng of
the facts and, such as they were, the correct
facts.
And so at this time, Avenue N is where you thought
Gail MIler was --
Yeah. That's interesting because that's exactly
what | thought.
And then it says:

"John states she observed M| gaard

| eading MIler into the east-west | ane

j abbing at her with the knife and

di sappear around a corner in the |ane."
So | take it you would have been aware that
Ni chol John, at | east according to this sunmary,
had said she saw M|l gaard, M. Ml gaard | eadi ng
MIller into the east-west |ane, jabbing at her
with the knife and di sappear around a corner in
the | ane?
That's right.
And | take it around a corner in the |ane would
have been the T intersection and towards where her
body was found?

That would be ny understandi ng.
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Did you ever, M. Caldwell, at this point, when
you got this police sunmary, or subsequent,

consi der the question about how, if M. John did
see M. Ml gaard | eave the car, grab Gail Ml er
and grab her and stab her, whether or not her
nurse's uni form would have to be already down?

| don't -- | don't think I did. | think this
brief set of facts indicates that they -- it says
and di sappear around a corner in the |lane, which |
take it refers, of course, both of them  Now,
once they were out of sight | had no reason to, |
have no earthly idea when that uniform matter
happened. | wouldn't think it would have to
happen then and there to make sense, if you wll
Ckay. But if Ms. John saw M. M| gaard stab Gai
MIller --

Uh- huh.

-- as he approached her --

Yeah.

-- and it says jabbing at her with the knife,
certainly if those were the jabbing motions that
went through her back coat, you woul d agree she
woul d have to have her uniformoff at the time?
Well, first of all, jabbing at her with the knife,

M. Hodson, to me is, doesn't -- it doesn't, if
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you will, prove penetration. Jabbing at someone
can be very well taken to be poking at sonmeone
wi t hout making nuch of, or any headway, as well
it may be the other way, to wit, penetrating
things. So the way | took that, understood the
j abbing at, wasn't that it was necessarily

produci ng wounds.

And so the stabbing that went through the coat and

not through the uniform was it your view that

t hat woul d have happened after they went around
t he corner?

Well, the uniform would have to be down by then
and on any view of the evidence there's no
evidence it was down at that point is there?

' m sorry?

Well, the uniform would have to be down for that
scenari o to happen, but we had no evidence

what ever that, as the two of them went westward
that alley, that the uniform top was down, we
didn't have that evidence --

But - -

-- in nmy books.

So the one scenario, that if the stab marks

t hrough the coat happened, and those were the on

t hat Nichol John witnessed, then would you agree
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t hat her uniform dress would have to be down?
Well, that's what -- yeah, | was trying to say

t hat .

That's one scenario?

Yeah.

And the other is that the stabbing notions she saw
did not, were not the stab marks through the coat,
t hose happened | ater?

That would be | think the way | took this on the
face of it.

Okay. And would -- would the first version be
that if it was Nichol John who saw the stabbing

t hrough the coat, if | can call it that, that's
what she's referring to --

Uh- huh.

Then woul d you have to conclude that her uniform
woul d have to be down before that could happen?
Well, that's what | was trying to say a m nute
ago, that would be one explanation of it.

And was that a |logical or a reasonable one in your
view at the time?

| don't think, when we called Nichol John's
evidence and went through the adverse witness
routine, you know, with some difficulty in the,

before the jury, | think we didn't get into, if
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you will, that part of the episode. There was
nothing in writing about that as | recall.

Well, her -- and we'll get to this later --

Yeah.

-- but she did not repeat --

No.

-- her version of events in evidence and was not
cross-exam ned on that version at the trial,
certainly the version where she said she wi tnessed
t he stabbing. Is that -- that's fair? That's
agreed?

| ran the 9(2) procedure and it was in the
presence of the jury as | recall.

But just as far as being questioned, Nichol John
bei ng questi oned about, at the trial about what
she saw and the stabbing, | don't believe that she
was cross-exam ned or exam ned on that, she said
she couldn't remenber, she didn't repeat that.

Oh.

s that fair?

Yeah, | think that's correct. At the concl usion
of that "I don't remenber” | think was her answer.
And if we can just take a step back and you as
prosecutor in |ooking at this, and again we'll get

to her statement a bit |ater, but she was an eye
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wi tness?

Certainly in my understandi ng she was.

And that would make her a key witness, if not the
key witness?

Absol utely.

s that fair?

Yeah.

And |'m wondering, though, when you've got this
information from the police and her version of
events, did you |look at it and say, okay, well how
could this happen, let's walk through what are the
scenarios, is it, given that | think you said it
was unusual, stab marks were in the coat and not
t he uniform?

It was very unusual and I, in effect, never to ny
satisfaction figured out how it happened.

At the time, sir, did it cause you to doubt in any
way Ni chol John's version of events?
| don't think it did. You've indicated how far we
did or didn't get with Nichol John before the
jury, but | sinmply at that point, M. Hodson, |
couldn't conceive of how that happened. No one
could come up with an explanation or did and | was

simply, you know, left with that as one question.
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And so was that an unanswered question in your

m nd?

Oh, certainly, yeah.

And certainly if the stab marks had been through

the dress and the coat, if you assume that for a

nonment - -

Yeah.

-- that would be consistent with Nichol John's

version of events, saying | saw him stab her, and

| appreciate what you said before that stabbing

may not be penetration of the coat, but --

Ver sus poking?

Yes.

Yeah, that was -- that | agree with you.

And then it goes on to say:
"John states she ran, but is not sure
wher e. Mari e | ndyk, who was at the
north-west corner at Ave. O - 20th St.
observed a female, believed to be John,
run toward her, stop and just | ook at
her, then walk north an Ave. O. At this
time she observed a male wal king north
on Ave. O. She described this male as
being |like a ghost, as she could not

hear his foot steps, while the female's
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steps sounded crisp in the cold snow.
It is possible M| gaard was without
shoes, as he was sonetime |ater at the
Trav-a-1leer Motel."
Do you remember | ooking at that, M. Cal dwell,
t he evidence of Marie Indyk and where it m ght
fit in?
' m going to inquire whether this is the |ady who
| initially decided not to call?
Yes, it is.
Okay.
Maybe | can just, in fairness, M. Caldwell, what
the record reflects is that Ms. Indyk gave a
statement to the police and we only have the front
page of that statement, and | believe that you did
as well, there's some reference to that.
| had, in other words, the no-front-page version
of it is what you are saying?
You had the sanme version | think that we had.
Yeah.
And | believe that she was either called at the
prelim but not at the trial, or that M. Tallis
had exam ned her at the prelim and |I believe that
she ended up saying that it was two femal es that

she saw, not a female and a mal e.
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A Yeah. First of all, I'"mnot sure that that front
page ever appeared ever anywhere. | did, |
believe, call the lady at the prelimand | believe
| had initially intended not to call her at the
trial, advised M. Tallis of this and at his
request | either sinply had, you know, called her
and |l et himcross-examne her, if |I'm not m staken
here, but she was called | believe at the trial,
and does that match your menmory of it?

Q Let nme put it this way. Was the Crown theory, do
you remenber if it was the Crown theory that Ms.
| ndyk had seen both Nichol John and David
M | gaard?

A You know, again, | couldn't --

Q | don't think it was, M. Caldwell.

A No.

Q | think Ms. Indyk indicated on further
exam nation that it was two females.

Oh.
And they were, they may have been ol der.

A Yeah, and the only -- and the business about -- it
is true that M. Ml gaard was at a nmotel with, in
stocking feet, as you may --

Q Yes.

A -- as you know, but | sinmply didn't feel | could
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make any sense of that, of her evidence, but in

fact I'm pleased M. Tallis called her and he may

wel | have made valid points with her.

When you say he called her, did you call her --

Yes.

-- and make the request?

| think what it was was is | called her and he

cross-exam ned her, but you m ght |ook at that.

And would this be a case where you may have, after

| ooking at the evidence and this part of the

t heory, said | don't think the evidence supports

this theory?

No, it's just that | couldn't understand her

account of the thing from any point of view.

Go to the next page, please, and then it says:
"This area is further corroborated by
Henry Di ewol d who observed the
headl i ghts of an auto in the lane to the
rear of the Westwood Funeral Chapel
approx. 7:00 a.m The lights were stil

t here at approx. 7:10 a.m"”

And again, | think the police theory, if | can

call it that, suggested that that vehicle was the
vehicle -- M. WIlson's vehicle; is that correct?
Well, that may have been their theory. | have --
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| really have difficulty remembering the WIson
vehi cl e being anything but stuck on Avenue N near
20th in the process of trying to U-turn, so that
may be correct, sir, but |I nmust say | can't --
The fact that M. Diewold, and | believe he was
called at the trial, witnessed headlights in the
back | ane close to where Gail MIller's body was
found, that would have sonme rel evance one way or
t he ot her?
| would think so. Well, if you could place sonme
meaning on it, subject to sort of the, you know,
t he weat her.
Yes.
The lighting conditions, the fog and all those
t hi ngs.
And then it says:
"John states she does not remember
clearly what occurred at this point but
seenms to recall seeing Ml gaard put a
| adi es purse into a garbage can."
And then tal ks about the purse being found near
where the nurdered victim was found in a garbage
can, and that:
"John also sonetinme | ater showed

Det/ Sgt. Mackie the area in which this
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t ook place.™
And again, what significance, if any, did you
pl ace on that?
Well, if you have a witness testifying that she
saw a person in this factual situation putting a
| ady's purse in the garbage can, it later turns
out in or at the same garbage cans, it could
certainly be inferred that it was the purse of
Ms. Mller, for one thing, and |I'm not so sure if
it was identified that way eventually or not.
The purse in the garbage can was.
Yeah, okay. Then that to nme would be an inportant
bit of evidence.
And again | had asked you, I'msorry, a bit
earlier about the discussion in the car on the way
up about a purse snatching, and does that take on
more significance in your m nd?
Unm the purse snatching, in ny understandi ng of
the facts, as we then had them was the work of
only David M| gaard, period, not of the two
conmpani ons in any sense.
Ckay. But the fact that -- so you are saying the
Crown theory was that David M| gaard had snatched
the purse, not Ron W Il son and Nichol John?

OCh, | think that was our theory and | think that's
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t he evidence we had at that tinme.

So the fact that it was discussed, or he discussed
it anongst M. W Ilson and Ms. John would support
that theory that he had snatched the purse?

well --

s that fair?

Well, | don't think the fact that they had

di scussed it would -- the fact that he, in our
understandi ng of the facts, snatched the purse
was, and concealed it was the evidence. | don't
t hink you could -- you could elevate that into

t hem being parties to that offence, and | think
that's clear, M. Hodson, in the notes that
someone or other -- | know you'll get to that.

But if you could, the question about solely M.

M | gaard snatching the purse, | will get to the
guesti on about them being parties to the

of fence --

Uh- huh.

-- the fact that the Crown is saying this started
out as a purse snatching and led to a rape and M.
M | gaard snatched the purse and then raped and
then killed her --

Uh- huh.

-- the fact that on the trip up that M. Ml gaard
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was heard to say that they were, they, being the
group, or he, were going to purse snatch, would

t hat be significant to you as a prosecutor, the
fact that it was discussed?

| guess you could argue either way, you could say
the fact that he mentioned it and no one got up
and said | want nothing to do with that would tend

to point away from them being parties.

No, please, |I'm not tal king about them being
parties.
Yeah.

Solely M. Ml gaard, the fact that you are saying
M. Ml gaard, our theory is M. MIlgaard stole a
purse that led to a rape and nurder and the fact
t hat he nmentioned it on the trip up to others
about stealing a purse, that in and of itself
woul d be significant; is that fair?

Well, it would be evidence. | don't know how
significant it would be.

And the other side of the coin is if they in fact
di scussed it with WIlson and John and, as you say,
they said we want no part of it, one inference
woul d be that maybe they were involved in the
purse snatching?

Well, yeah, but you would have to have sone
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evi dence, sir, to advance that --

Okay.

-- in nmy estimtion.

Okay. We'll get to that in a moment.

Okay.

It says next that:
"W | son states when he returned to the
car he found John in a hysterical state.
W | son got into the car and M| gaard
returns. When M| gaard got into the car
John noved away from him and M | gaard
said somet hing about, "I got her,"” or "I
fixed her"."

And again, is that something that would be of

significance to you as a prosecutor?"

Yeah.

Then the report says:
"I't is not clear exactly what occurred
here as W1l son and John state two men
arrived and assisted in pushing the car
free, however the police have failed to
identify such persons. Police wonder if
this part of WIlson's and John's story
is not somewhat shaded to cover their

part. One possibility is that Ml er
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was picked up in the car instead of just
spoken to on the first instant. Keepi ng
in mnd there was two mal es and one
female in the car at the time and it was
about 40 degrees below and very foggy
she m ght have accepted an offer for a
ride. It could be possible the assault
started in the car, the uniform top and
sweater pulled off, perhaps even one
boot, then the top coat put on again.
MIller could have fled the car at the

| ane or been forcibly made to | eave. | t
is hard to believe MIler would have
removed the top coat in the | ane and
been allowed to put it on again. | f

this is true, who buried the sweater and

boot . "
If I can just go through that in parts --
Sur e.
-- M. Caldwell. The first part about the nmen

pushing them free, you were aware that those were
never, those two individuals were never |ocated?
| assume that's correct.

And did that cause you sone concern?

No. This was 40 below, what, 7:30 a.m in the
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winter in what | seemto recall the -- what am |
trying to say here -- alnost foggy conditions,

whi ch were clear in the photographs, and I

would -- | would be surprised if you turned heaven

and earth trying to find those fellows, if indeed

t hey existed, that you would succeed.

What about the fact that, at |east according to

this theory, that M. M| gaard would have

comm tted the purse snatching, the rape and the

mur der while his vehicle was stuck and he knew it

was stuck?

And who -- he knew it was stuck?

Well, according to WIson and John, the reason he

| eft the vehicle was to get out and push his
vehicle out.

Okay.

And did you consider or think about the fact would

it make sense for M. Mlgaard to go and comm t
t hose offences when his vehicle where he would
| eave the scene was stuck?

Well, it wouldn't in ny view make sense for
anybody to commt those offences, period. Now,
woul d have to say as well that if indeed M.

M | gaard succumbed to the tenptation to carry

t hese things through, I would think considerations
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of how he would get away from the scene would be

very much in the background. I n other words,
probably the last thing is to go back to that
if he knows it's not going to nmove, which is
take the evidence.

Okay. But wouldn't the fact that, if the car

car

how |

couldn't nmove and the police found a stalled car,

| don't know, 50 feet or half a block away from

the murdered woman, would that not tend to | ead

the police to M. M| gaard?
Well, in the sense that both John and W son,

our understandi ng of the evidence, said that

on

he

was in the car when it stopped, there were three

of themin the car --

Yes.

-- and the car, whoever -- | just would find it
very -- | agree with you that it would be very

i mprobable to go back to a stuck car as a met hod
of getting away from that scene.

In fact, if the car was not unstuck, in other
words, it couldn't be noved, it would still be

there when Mary Marcoux found the body; correct?

Yeah, | assume that's correct.

And so again that would, would you agree, would

tend to lead the police to | ook at whose car

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

is




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 15869

stuck near the nmurder scene?

Oh, well, | assunme so, and that was -- was that

not Wlson's car as | understand it?
Well, no, but nmy question is that if the car h

remai ned stuck, that that would have |l ed the

ad

police to M. Ml gaard instantly, pretty quickly?
Well, in the sense that it was stationary instead
of running around alleys and service stations.
Yeah. Let nme back up. As prosecutor, when you

| ooked at this, are you able to tell us whether
you consi dered that, and maybe you' ve already
answered that by saying, | think what you said is

how he was going to get away would be at the back

of his mnd, and is that --

Well, | can't -- first of all, this offence, |
can't imagi ne anyone commtting -- someone did
our understanding now, it was not M. Ml gaard
and I, by the way, know very little about what
evi dence was against M. Fisher -- but | would

expect anybody to commt that offence and then

, in

t he

not

head for the car they used to get to that scene,
stuck or otherw se, especially if it were stuck.
Okay. Well, would that -- would you not want to

get away from the scene?

Well, that's what |'m saying, but the |ast way
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would do that is run to a stuck car, or a just

barely |iberated car.

But if the stuck car is in the vicinity of the
body, is that not going to |lead the police to f

you and say why was your car --

Well, assum ng that they find out who the offen
was.
So they would -- say the police could find out

owned the car, would that not be --

Oh, yeah, that would be relatively easy to do.
So again, just back to when you | ooked at this,
the fact that M. Ml gaard had commtted this
of fence according to this theory --

Uh- huh.

-- while his, the vehicle he was travelling in
stuck, | mean, it appears you knew about that;
that fair?

| assume so.

And did you consider that as part of sort of
poki ng holes or testing the case a bit to say,
wel |, does that make sense and, if so, what can
make of that, or is that something the jury can
deal with?

Well, you would want to try to understand the

evidence that you had in the case. | woul dn't
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just say it was something the jury can deal with,
but | didn't have an explanation, sir.
Okay.
Sir.
And then it goes on to say:
"Police wonder if this part of WIlson's
and John's story is not somewhat shaded
to cover their part.”
And it would appear fromthis, and again |
referred to an earlier excerpt where the police
were doubting a bit the John/WIson story, does
it appear -- or were you aware at the time, M.
Cal dwel | , that the police had concerns about what
Ni chol John and Ron W I son --
well - -
-- had said?
Well | suppose to the same extent they would have
concerns about any young persons driving through
the city at that time, you know, who were nore or
| ess transient and -- in other words, | wouldn't
be surprised that they would have those concerns
about evidence of anyone |ike that.
If, if Ron WIson and/or Nichol John were
i nvolved, if the evidence suggested that they were

involved in the offence, let's just talk about
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either in --

Uh- huh.

-- any part of it, either parties to the offence
or accessories, did that change anything as far as
t he prosecuti on was concerned?
Did -- now you said "if the evidence was that they
were involved in any way'?
Yes.

My view of the evidence then was that you

couldn't, in effect, argue that they were invol ved
in the offence because they -- | took the, if you
will, final version that we've been tal king about

here as being correct of the sequence of events.
Yeah, and | appreciate -- let me ask it a
different way. If -- and let's just talk as the
prosecutor in presenting the evidence. Did it
change what you could tender as evidence, or who
you could call, or what you could ask Ms. John or
M. WIlson in -- at the trial if they were parties
to the offence or accessories?

No, well, | think that that would be an
evidentiary situation where a judge would have to
warn the jury that, if they were parties to the
of fence, their evidence had to be, in effect, at

| east partially discounted, if |I'm making any
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sense.
Again --
| don't know whether |'ve got that correct.
So -- and | think there is a note a bit later on
t hat maybe touches on that -- so that if the Crown

t heory had been, for exanple, that Ron W I son and

Ni chol John were, as the police suggest here, one

possibility -- or | shouldn't say 'the police
suggest', they suggest it as a possibility -- is
t hat :

"... MIler was picked up in the car
instead of just spoken to on the first
instant."
And then | think it goes on to suggest that
perhaps that's where the uniformtop, or inmplied
that that's where it was taken off, so that part
of the offence took place in the vehicle and
W | son and John were in it; --
Well that --
-- would that make them parties to the offence or
an argument - -
Well, just, 1'"ll just read that if | may.
Yes, pl ease.
"Police wonder if this part of WIlson's

and John's story is not somewhat shaded
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to cover their part. One possibility is
that Ml ler was picked up in the car
instead of just spoken to in the first

i nstance, | suppose that shoul d be. Now - -

If you could, actually, if you could go on to

there | believe that's where --

That - -

And:
"Keeping in mnd that "

Yeah.

Wel | anyways, sorry, carry on.
" two mal es and one female in the car
at the time and it was about 40 degrees
bel ow and very foggy she m ght have
accepted an offer for a ride."

| ndeed, she m ght have. The evidence we had is

t hat she did not accept an offer for a ride.

"1l just, if | may, pursue that.

Sure.
"I't could be possible the assault started
in the car, the uniformtop and sweater
pul | ed off, perhaps even one boot, then
the top coat put on again. MIller could

have ...",
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been:
"... could have fled the car at the
or been forcibly made to | eave. | t
hard to believe..."
etcetera.

Now, first of all, she
certainly could have accepted a ride. Second
those two or three other postulations, M.
Hodson, could -- are certainly reasonable
suggestions; (a) we had no evidence that woul
begin to conme near matching them and (b) if
-- this -- the statenment:

"M I|ler could have fled the car in t
| ane or been forcibly made to | eave.
is hard to believe ...",

she:

"... would have renmoved the top coat

etcetera. Again, | never had a satisfactory
solution to why her clothing ended up the way
t hey were, but of course --

Sure.

-- there was no evidence of that, in ny
estimation.

If we could just pause here.
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Yeah.

What the police are saying here is it could be
possi bl e the assault started in the car?

Yup, yeah.

And that m ght explain how the coat came off?
Yup.

The uniform cane off?

And | wouldn't be -- | would say it could be in a
car, | never had any idea that it was Wl son's
car.

Well in your theory that M. Ml gaard had
commtted it, though, was it not -- umm well,
let's back up. | don't think the Crown theory was
that it was commtted in a car?

No, that's right, so | -- we had no evidence that
it was commtted in WIlson's car. Now if you
moved from Wlson's car, | would say that what
happened certainly could be explained by the -- an
unknown ot her person and other car treating her in

t hat fashion.

Whi ch woul d exclude M. Ml gaard?

Well, yeah.

Yeah. And that wasn't your theory at the time?
Well that wasn't ny theory, and we had a | ack of

the evidence in that direction, so --
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Let's just try this again.
Okay.
So what the police are saying, and keeping in
that they start off saying that:
"Police wonder if WIlson's and John's
story is not somewhat shaded to cover

their part."

And so what | read that to say is that 'they may

not be telling us everything because of their
part’' .

Umm, - -

And then it goes on to say -- just let me go
t hrough this --

Okay.

-- it talks about the assault occurring in the

car, --

Okay.

-- and there would be one of two scenari os; one

woul d be that W Ison and John would be in the
when it happened, or two, they would be out of
car or one or both would be in or out; correct
That's - -

| assume so, yeah.

Yeah. And if they were in the car when the

assault started would that, again, would that
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you to believe that they m ght be parties to the

of fence --

-- or involved?

It would be some evidence in that direction.

And if that were the case would their evidence,

then, | think you said the judge would have to

caution the jury that --

Well that would be a whole different factual

t hi ng. Now, M. Hodson, | agree that:
"It could be possible the assault
started in the car, the uniform top and
sweater pulled off, perhaps even one
boot, then the top coat put on again.
MIler could have ...",

been:
" have fled the car at the |ane or
been forcibly made to | eave. It is hard
to believe MIler would have renmpved the
top coat in the |lane and been allowed to
put it on again. If this is true, who
buried the sweater and boot."

Now t hat could all be a perfectly legitimte

expl anation but we had no evidence that would

come near establishing that.
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Sorry, | put two scenari 0s.

Yeah.

The second scenario would be that, if it did occur
or start in the car, it could have been, |

suppose, when Ms. John and/or M. W Il son were both
out of the car and -- and that -- had no know edge
of --

Well, it could have been. Again, | don't think

t hat was the evidence that we had, was it, |

think. | think the evidence was that when the
request was made, "where is Peace Hill", all three
of them were in the car | believe.

Would it be fair to say though, at |least at this
poi nt, the police had some concerns about W I son
and John's version?

Well, yeah, | think that's correct. They are
saying 'eh, as this goes along bear in mnd this
scenario, it could have been, it could have been a
possi bl e way the thing happened.’

And, if it did happen that way, then WIson and
John would not be telling the truth?

No, | --

s that fair?

That -- certainly.

And was that a concern of yours when you were
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preparing the case for prosecution, that John and
W |l son may have been not being truthful to cover
up their involvement?
No. | never believed, on the evidence we had or
any other basis, that Wl son and John had taken
part in the assault on Mller. And there was no
way | could, you know, erect this into them being
part of that assault, | mean, based on the
evidence we had.
And then, if we can just scroll down, it talks
here about it -- where the body was found:

"It appeared "
to be:

"... there had been quite a struggle

bet ween the deceased and her assailant."
And you recall reading about that; do you?
| must have, yup.
And in fact | think you | ooked at the photographs,
you said, shortly after the murder; didn't you?
Did | which?
You | ooked at the photographs of Gail MIller, the
crime scene photographs, shortly after the nurder?
Oh yeah, in the ident section, yeah.
Yeah. And, again, would you have thought, M.

Cal dwel | , that the assailant m ght have bl ood on
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his clothing --

-- based upon what you knew of the physical
circumstances?

| would certainly think so.

And in fact you knew that M. Cadrain had already

said in his statenent that he saw bl ood?
On M. M| gaard?
On M. M| gaard.

| knew that at some stage of the proceedings.

And then, if we scroll down, it tal ks here about:

"After the offence M| gaard, W son
John drove into the 100 bl k. Ave. T
South where they came upon "
t he Danchuks?

Uh- huh.

And | think -- it says:

"The three spent sonme tinme at the

Danchuk resi dence."

and

| think it was an hour and a half or something,

an hour to an hour and a half, --
Uh- huh.

-- is that right?

That may wel |l be.

And again -- and | think you called both M.
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Ms. Danchuk as witnesses at the prelimand at the
trial?

| trust | did.

Yeah. And the fact that they, their evidence was
that they didn't notice anything unusual with M.
Ml gaard, | think in his behaviour, or didn't
observe any bl ood on his clothing; did that cause
you any concern?

Well the main concern with that would be that you
do not fail to call witnesses because they didn't
find incrimnating evidence on the accused. On
this instance the, | assume the Danchuks were
perfectly believable and straightforward peopl e,
didn't see -- what was the term nol ogy --

|, that was nmy words, it doesn't say that in this
report --

Yes.

-- but I'"'m summarizing their evidence.

Yeah.

| don't think they saw any blood, or they said
they don't recall seeing any blood on the

cl ot hi ng.

Yeah.

And | believe generally, in particular

Ms. Danchuk, that nothing unusual with M.
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M | gaard's behavi our ?

So what that would do, M. Hodson, is | believe

t hey had seen this party of three in the car and
so forth, | called the evidence as they had given
it to the police, which could be argued was

excul patory towards David M | gaard because there
-- you certainly don't sinply use evidence, the
wi t nesses who saw bl ood or, you know, broken
noses, this, that, and the other. They saw a

relatively normal scene, | called them which is

Yeah, right, and | appreciate your answer about
calling them

Yeah.

My question is, when you | ooked at this case and
you were trying to put it together as to what

m ght have happened and where the evidence |ed,
how, if at all, did you | ook at the Danchuk
evidence and say, 'well how does that fit that
they didn't see the blood' ?

Well | would sinply say that they would appear to
be credible citizens who | had to call because
they were part of the transaction, and the fact
that they didn't see anything damning toward

M | gaard, by no means could you exclude them or

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Bobs Caldwell
by Mr. Hodson
Vol 79 - Monday, October 3rd, 2005

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o » O » O r» O »r

Page 15884

not call them

No, and | appreciate that, M. Cal dwell.

Yeah.

But ny question is nore to your thinking at the
time, when you get this information from the
police, in trying to put together your case --
Yeah.

-- and maki ng sense of what people saw --

Uh- huh.

-- or didn't see.

Well that --

And whet her --

Yeah.

-- I"'msorry -- and whether that -- and |
appreciate you called them as wi tnesses, and |
appreci ate your evidence that they may have been
excul patory, but in your mnd did you ever -- or
how did you rationalize or see their evidence?
Well I, | saw it exactly the way they gave it, and
| didn't feel that it detracted from whatever the
rest of the Crown's case was. | n other words, |
didn't feel that the fact that the two of them
didn't see, if you will, blood or evidence of an
uproar, that wouldn't cause me, sir, to discount

other Crown witnesses or evidence that | thought
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was |l egitimate because | -- it clearly -- it

happens very often in these situations that three

or four witnesses will see things quite honestly
that are -- end up being described very
differently, but | think honestly so. | don't

know if that --

Yes, no, --

Yeah.

-- | appreciate your clarifying that. If we could

go down to the bottom second-I|ast paragraph:
"W son and Cadrain observed what
appeared to be blood on M| gaard's
clothing."

| take it that would be an important piece of

evi dence?

| would think so.

And | believe, it says:

"The cl othing have not been |ocated.",

and am 1l -- | think I"mcorrectly stating, M.
Cal dwel | , that there was never any physical

evi dence obtained to support that; is that fair?
To?

Corroborate the blood on M. M| gaard?
My menory is that you are right, in other words

that it says:
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"The cl othing have ...",
or:
"... clothing have not been | ocated."
If it ever was, | would suggest there was nothing
incrimnating come out of it, because we did run
into situations in this case where suspect
clothing had been | aundered, etcetera.
Yeah.
But | would take this:
"... clothing have not been | ocated."
Ckay. If we can go down to the |ast paragraph it
tal ks about, when they were at Cadrain's house:
"M | gaard had the keys for the car and
| eft stating he wanted to drive a couple
bl ocks. "
And then | think the car got stuck, and then it
references, this bottomline is cut off in all of
our versions.
Okay.
| think what it says is:
"A wallet containing identification in
the name of M ller, 2 hospitalization
cards and a toque, possibly worn by
M | gaard, was found !

in the general area of Cadrain's.
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Uh- huh.

And, again, was that something that became part of
the Crown theory as well, that --

Yeah, it certainly would be, because the

under standing of the facts at that time was that
M | gaard was the person who had commtted the

of fence and, on the way to find his friend
Cadrain, the assunption would be that he had

di scarded those items. And this, of course, is
well in advance of anyone, or nme at | east,
realizing that Fisher lived there, as you wl
understand, sir.

Okay. Next page, please. And talks about the car
being stuck in the morning and M. M| gaard stated
that, or people stating that he seenmed excited,
and tal ks about the tow truck drivers. And you
became aware of that information, that that
mor ni ng - -

Yeah, no doubt.

And again, that, was that significant?

Well it's simply part of that chain of events
involving that unreliable car and their attenpts
to eventually get to the west edge of Saskatoon
and | eave town. Unm, the:

"... noted he seenmed excited.",
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I, with all deference, | think it's clear that
that's part of his character, or was then. Whi ch
is nothing, you know, that's not a knock, it's
seen to bhe --
But the part -- I'msorry --
Yeah?
-- but was not part of the case, from some of the
peopl e who observed M. Ml gaard | ater that day,
t hat he was anxious to | eave?
|, yeah, | believe that was the case.
And would it be fair to infer, fromthat, that the
suggestion there was that he was trying to get
away ?
Well certainly, at that point, that would be ny
understandi ng of it.
And so that evidence from people who saw M.
M | gaard and said he seemed excited and in a hurry
and drove fast; would that be a part of the theory
that he was trying to get away?
That, yes, it would.
Yeah. And then, if we go down, it says:
"Shortly after 7:00 a.m M| gaard had
been in the Trav-a-leer Mtel where he
obtained a map. At this time he wore no

shoes. "
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And again |I'm wondering, M. Caldwell, when you
got the police evidence and | ooked at it with a
critical eye, which | think you said you would
have | ooked at it, and said "okay, let's see how
this all fits together"”; is that fair?

That's correct.

As far as the timng, and you may have touched on
this already, the fact that there is evidence --
and | believe it was M. Rasnmussen who ultimtely
testified fromthe Trav-a-|eer about the time, |

guess it depends on what 'shortly after 7:00 a. m'

means ?
Yeah. Well, M. Hodson, the -- again without
bel abouring, what I've found in many cases, that

very honest people give estimates of time which
are -- simply are not right on the nose with one
another, and yet in ny view are still all correct,
that's a characteristic feature of cases that |
have seen sinply happens that way, unless you are
dealing with some break-in where they record the
thing as the guy comes in. So | wouldn't -- were
you wondering about the shoe business or --

No, |'m wondering about the tine.

Yeah.

For example, if M. Rasmussen was correct that it
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was shortly after 7:00 -- and | mean | think his
evidence at trial was that he said could have been
as late at 7:307?
Oh, okay, yeah.
If we just back up for a nonment.
Yeah.
If M. MIlgaard was at the Trav-a-leer Motel at
7:05, 7:10, then that would suggest, would it not,
t hat he couldn't have commtted the murder?
Well, viewed in isolation, it could be argued
that -- in that way.

Now one of the things that |
hope, | thought was hel pful or hopeful, is that I
had that, | think it's P-2 or P-3, the map of the
whol e nei ghbour hood, which Ident Officer Kleiv
went around, visited all the places and printed
that, and with personal know edge of where they
were | thought could be hel pful in understanding
t he physical |ayout and where all these places
wer e. But | would never hope to pin that down,
M . Hodson, to 5, 10, 15 m nutes, | never -- |
know we have the map in question here as well.
Sure. Okay.

And this is probably an

appropriate spot to break for the day.
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4:30 p.m)
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