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Transcri pt of Proceedings

(Reconvened a 1:30 p.m)

COMM SSI ONER MacCALLUM:. Good afternoon.

ALL COUNSEL: Good afternoon.

MR. HODSON: We are schedul ed, for today
and tonorrow, to hear the application brought by
M . Wolch on behalf of David M| gaard for an
order acconmmpdati ng the manner in which M.

M | gaard provides evidence to this Conmm ssion.
You will recall that, earlier,
M. Wbl ch had indicated that he intended to bring
an application for an exenption, he nodified that
position on January 16th, and is seeking an
accommodati on by way of written interrogatories.
I n accordance with your earlier

directions we schedul ed a date where M. Wl ch

could give -- have his experts and nedi cal people
give viva voce evidence. In his notice of motion
he relies upon the report of Dr. Baillie and the

report of M. Grymal oski, who is a therapist of
David M|l gaard's, | believe. They are both
present today, the Comm ssion has arranged to
have them here.

The process will be as follows:

M. Wolch will |ead the evidence first of Dr.
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Baillie, then of M. Grymal oski. You had earlier
asked the parties, M. Comm ssioner, to identify
for me or for the Conmm ssion their position on
the motion, and | conmunicated to all the
parties, and | understand -- and | stand to be
corrected -- but | understand that the Government
of Saskat chewan, Federal Justice, and the RCWMP
take no position on the application; is that
correct?

MR. GI BSON: Right.

MR. HODSON: And the other parties, other
than Mrs. Ml gaard, the other parties provided ne
with a memorandum on Thursday outlining their
position on the nmotion. And keep in m nd what |
had asked the parties is two things; 1) are
opposed to any accommodati on; and secondly, are
you prepared to live with some type of
accomodation. So |I think we have made sone
movement on that.

Per haps, before we start, |
woul d ask counsel for the parties who will be
opposi ng the specific relief perhaps just to
briefly state their position before M. Wl ch
proceeds with the evidence.

And the | ast bit of
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housekeepi ng, the report of Dr. Baillie you had
put a publication ban on pending this notion,
M. Wbl ch advises nme he has no difficulty with
t hat ban now being lifted and the report being
made public, so if you would lift the order we'll
make arrangements to have the report made public.
COMM SSI ONER MacCALLUM:. Yes, it's lifted
t hen, thank you.
MR. HODSON: Then maybe, M. Elson, if you
wi sh to speak on your behalf or that of others?
MR. ELSON: M. Comm ssioner, | was the
aut hor of the menorandum that was provided to
Comm ssi on Counsel on Thursday. | did so at the
request of ny client and also at the request of
the other clients, the other parties wth
standi ng, that M. Hodson has identifi ed.

Per haps the best way | can do
this is refer to the memorandum that | asked al
counsel to approve before |I submtted it to M.
Hodson. | don't know whether or not a copy can
be placed on the screen. It is a memorandum
dated January 26th, 2006, | don't believe it was
actually provided to M. Hodson until the next
day, January 27th, although |I did advise him

generally as to its contents on the 26th. As
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i ndi cat ed:
"This menmorandum i s prepared for
pur pose of setting out the positi

certain parties, with standing,

t he
on of

n

response to the application of David

M | gaard for an accommodati on for
recei pt of his evidence. These p
are M. Justice ... Tallis, T.D.R
Cal dwell Q. C., Serge Kujawa, Q C.
Saskat oon Police Service, Eddie K
and Larry Fisher. For the purpos
this memorandum, these parties ar
simply referred to as the Respond
There is general consens
anong the Respondents, and their
counsel, that there are several
shortcom ngs in the evidence file
support of the M| gaard applicati
that it does not come close to
justifying any form of accommodat
Despite these shortcom ngs, the
Respondents agree that it would n
unreasonable for M. Ml gaard to
given some form of accomodati on

woul d be sensitive to his circuns
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and, at the same time, permt the
Il nquiry to ask him some i nmportant
guesti ons.

As to the form of the

accommodation, it is the Respondents'

position that M. Ml gaard's evidence be

received through a video and audio
recording, much in the sanme way as
was done for Ms. and Ms. Danchuk

for Elmer Ullrich. However, given

it
and

t he

particul ar importance of M. Ml gaard's

testinony, it is the Respondents’

subm ssion that the receipt of this

testimony be subject to specific

conditions, the particulars of which are

as follows:

1. The evidence nust be given under oath;

2. The exam nation of M. M| gaard must

conducted, in person, by Comm ssion

Counsel ;

be

3. Counsel for all parties with standing

woul d be encouraged to present
Comm ssi on Counsel, on a strictly
confidential basis, with specific

guestions they wish to have put to
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M |l gaard, with the understandi ng that

Comm ssi on Counsel has the final
deci sion on the order and wording

guestions put to the witness;

of al

4. Copi es of the video and audio recording

must be provided to counsel for al

parties with standing well in advance of

its presentation to the Inquiry.

I f any

counsel is of the opinion that further

questioning is called for, such further

guestions can be given to Comm ssion

Counsel for the purposes of re-direct

exam nati on. If there is any

di sagreement as to the propriety,

use or

necessity of such further questioning,

it would be open for counsel to apply to

you, M. Comm ssioner:

for a ruling.

Al t hough ...",

we have:

conditions, ...",

must advise you, M. Comm ssioner, that:
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it may be advisable for
you, Sir:
" to be present at the exam nation.
It may assist in the receipt of the
evidence and in maintaining the order
and solemity of the proceedi ng. Havi ng
said this, it is a matter which the
Respondents | eave to the Conm ssioner's
di scretion."
M. Comm ssioner, that
summari zes the position on behalf of the parties
that | generally described as the Respondents,
and certainly includes ny client, the Saskatoon
Police Service. | don't know whet her or not any
of the other counsel for the parties with
standing to which | have referred in this
menor andum wi sh to add any conmments but |'m --
take it that they are welcome to do so.
MR. HODSON: | think not. So perhaps, with
that, M. Wil ch can proceed with his application.
COWMM SSI ONER MacCALLUM:  We should mark
t hat memorandum | guess.
MR. HODSON: Certainly. We'Ill maybe --
"1l have Comm ssion's staff put it a doc. ID

and we'll put it in the systemand it will becone
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a public document, and as well we'll have Dr.
Baillie's document marked with a doc. I D as well,
and M. Grymal oski's report as well, M. Wbl ch,

shoul d be included as well.

COWM SSI ONER MacCALLUM:  Okay. M . Hodson,
just before you sit down, | understand from you
that we can't find a witness to use on Friday of
this week. | had intimted that we m ght sit
this Friday but, apparently, that is not
possi bl e?

MR. HODSON: That's correct. W have M.
Tallis on this week with Dr. Ferris in the

m ddl e, and Friday M. Tallis, his counsel is not

avai l able on this short notice. | think the
following Friday will be available so | think,
according to our plans, is that we will not sit

on this Friday but |ikely February 10th.
COWMM SSI ONER MacCALLUM:  Thank you very
much. M. Wolch?
MR. WOLCH: Yes, thank you, M.
Conmm ssioner. | call Dr. Baillie.

DR. PATRI CK HUGH FORSYTH BAI LLI E, sworn:

COMM SSI ONER Mac CALLUM: It is
B-A-I1-L-L-1-E, | understand?

Yes sir.
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COWMM SSI ONER MacCALLUM:  Thank you.
BY MR. WOLCH: (ON QUALI FI CATI ONS)

Dr. Baillie, before | begin | want to take you

t hrough a -- your curriculumvitae fairly quickly.

It m ght be easier if we had it on the screen,
suppose.

MR. HODSON: | can arrange that.

MR. WOLCH: If that can be done, that would

expedite matters, | would think.

Just starting on the first
page, you work out of the Peter Lougheed Centr
of the Cal gary General Hospital?

That's correct.

And your occupation is?

' ma psychol ogist with the Calgary Health Region.

And you indicate Registration, Chartered

Psychol ogi st, and a nunber of others factors,

e

a

Di pl omate, American Board of Forensic Exam ners;

what is that exactly?

The Anmerican Board of Forensic Exam ners was set

up in the md-1990s. It was established as an

agency that would evaluate credentials of people

wor king in different aspects of forensic

psychiatry and forensic psychology, primarily it

was a clearing house that sinmply revi ewed
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credentials and deci ded whether somebody met a
particul ar standard.

Okay. And the fact that | may skip through sone
of these doesn't mean that | amignoring it, just
it's on the record, so to speak, and | don't think
everything has to be expl ai ned.

Under your academ c
qualifications you indicate the Faculty of Law,
Uni versity of Calgary; can you tell us about that?
In 1998 | took a sabbatical from the hospital and
compl eted the first year of my |aw school studies
and then over the next four years, on a half-time
basis, conpleted the rest of my degree, so |
earned my Bachel or of Laws in 2003.

Could I ask you to nove the mc' a little closer
to you, | have kind of plugged ears, |I'm having a
hard time hearing.

Certainly.

You say you took a sabbatical fron?

In "98-'"99, and then the rest of the program was
conpleted on a half-time basis, with the degree
bei ng earned in 2003.

And so you are a nember of the bar?

No, | have not done nmy articles or been called to

the bar at this point, | simly have ny degree.
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There's an outstanding plan for articles, but

ot her factors have postponed that.

| see. And your previous education in graduate
studi es woul d be generally what?

In the field of clinical psychol ogy. In 1992 |
conpl eted by Doctoral Degree through Virginia
Comonweal th University, that was preceded by a
Masters Degree in 1990 from Virginia Commonweal th,
and a Masters Degree in 1987 fromthe Ontario
Institute for Studies and Education, which is part
of University of Toronto, and then prior to that
my Bachel or of Science Degree conpleted in 1983 at
McG || University.

And if we can just turn the page, and it indicates
your undergraduate studies were at MG |

Uni versity?

Yes, they were.

And you took what there?

A major in psychol ogy and Bachel or of Science

Degr ee.

And you indicated you are currently working out of
the Peter Lougheed Centre in Calgary?

Yes. | started with the Calgary Health Region in
1991 as an intern, at the end of the internship |

was offered a position within the forensic
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program so | started that in Novenber of 1992 and
| have been there since that tinme.
And you list the activities, under nunber 1 it
tal ks about "clinical psychol ogical assessment",
and can you el aborate on that?
That would typically involve doing a clinica
interview and psychol ogical testing of individuals
who had been referred to our program

My work has two primary sources
of referrals, | do pre-sentence assessnents for
the courts in Alberta, and then | do assessnments
for individuals who have been referred for
treatment, those being primarily referred from
probation for ny role as a coordinator of the Sex
Of f ender Treatment Program So about half of ny
work are the presentence Court assessnents, the
other half is treatment rel ated.
Okay. You' ve indicated you've done 1, 389
assessnments?
Up until the date of the CV which is January 1st
of this year.
And under headi ng nunber 2 you talk about reports
for the three levels of court in Alberta?
Yes.

How is it you had come to do reports for them how
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does that start?

The program has an arrangement through Al berta
Justice for funding related to the provision of
t hose reports, so although nmy paycheque is from
Al berta Health, there's some indirect funding from
Al berta Justice to Health to cover the costs
related to our program In Cal gary we have a
standard formthat is used for a judge who is
requesting a pre-sentence assessnment, that may be
at the request of counsel or it may be on the
judge's own notion, and for those patients who are
in an out-patient capacity, they would be referred
to our program and one of the psychiatrists or one
of the psychol ogi sts would undertake to do the
pre-sentence assessnent.

Okay. You also refer to the National Parole
Board?

Yes.

How does your work take you to the National Parole
Board?

Well, nmy work takes nme there in two routes; one,
t hrough the hospital fromtime to time the

Nati onal Parol e Board has requested assessnents.
In addition, since 1994, | have been a contractor

with Correctional Services Canada which has led to
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the writing of approximtely 600 assessnents for
t he parole board in that private practice sort of
capacity.

And under heading 3, provide expert evidence, you
have testified in the courts?

Yes, | have.

And you' ve been qualified as an expert?

Yes, | have.

| won't take you through any of the other four
activities. And | see you've listed also your
previ ous work experience prior to 19917

Yes.

If we can just turn the page, you've listed here
conferences and workshop attendance. They sort of
speak for themselves | suppose. | count
approximately 13 there?

And those are conferences that provide a m x
between nmy two areas of interest. The nore recent
conferences have been primarily with the Canadi an
Institute for Adm nistration of Justice, | was
asked to sit on their board of directors for a
period of four years and have continued ny

invol vement with the association after conmpleting
my term on the board, and then other conferences

have been for things |like treatment of sexual
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of fenders, risk assessments, those sorts of

I ssues.

If we can just scroll down | suppose the page a
bit here, psychol ogical assessment, you've got
patient-participatory instruments adm ni stered,
scored and interpreted -- here's where it gets a
bit difficult for most of us. \What does this al
mean?

As | indicated, in doing an assessment, it's
typically a combination of a clinical interview
and psychol ogical testing, so in an opti mal
situation, the testing provides nme some additional
information conparing this individual to many

ot her individuals who have conpl eted these tests.
Al'l of these tests have standardi zati on sanpl es,
so | know where this person sits in terms of
things like their 1Q their menory, their academc
achi evenment and various personality
characteristics as well as some of these tests

| ook at neuropsychol ogi cal functioning.

Okay. If we can just turn the page, please.

These are simply more tests in different
categories, objective personality measures, career
vocational inventories, and then the risk

assessment nmeasures are listed in the m ddl e of
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t he page towards the bottom of the screen.

Okay, if we can just scroll up, please, and you
have your teaching experience, you've been a guest
instructor at the faculty of law recently?

Yes. For the last three years |'ve been teaching
part of a required second year |aw course on
interview ng, negotiating and counselling. Prior
to that at the University of Calgary | was a
sessional instructor for three years teaching in
the faculty of kinesiology and then there was sone
t eachi ng experience when | was doing nmy degree in
Virginia.

If we just turn the page, | take it the top of the
page is your previous teaching experiences?

Yes.

And if we just roll it up alittle bit, please,
and under other professional activities you' ve got
consul tation and outreach?

Yes.

And it appears to be the last 10 years | take it
you've worked with the Cal gary Police Service?
Yes, since Septenber, 1995 |'ve been the
consulting psychol ogist with the police service
doing critical incident debriefings, crisis

management sorts of activities, so if an officer,
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for example, is involved in a shooting, either

di scharging his weapon or being shot at, then
typically I would be paged and sent out to neet
with that officer as soon as possible and then to
do some follow-up treatment as well. | also do

t he psychol ogical testing for the recruit

candi dat es who have applied to the police service
for empl oyment and then provide a small part of

t he enmpl oyee assi stance program that is offered to
all menbers of the service and their famlies.

It also indicates the clinical psychol ogist,
that's what we touched on earlier is it?

Yes, contract positions. | don't maintain what I

woul d consider to be a traditional private

practice, | have contracts with Corrections
Canada, | have the position with the police
service, but | do very little independent work. I

do some imm gration assessnents and those sorts of
intermttent applications that conme up, but
because of my relationship as often the court's
expert in pre-sentence assessnents, it's ny
position that I will not do any pretrial work for
defence or for Crown, although |I have done
pre-sentence work on things |like long-term

of fender applications and dangerous offender
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applications.

If we can just turn the page then, the top of the
page, other consultation that you've done, | won't
take you through it, it speaks for itself. I f |
can go down to the invited presentations and

wor kshops, and |I take it that the title speaks for
itsel f. Can you el aborate a bit on what's

i nvol ved here?

Well, if I look at the second one, standards of
conduct, codes of practice, and other ethical
confusions, since September of 2003 | have been
the chair of the discipline commttee of the
Col | ege of Al berta Psychologists. That's the
comm ttee that's responsi ble for dealing with any
et hics conpl aints. The Province of Alberta has
been going through a restructuring of all of the
health-rel ated professions in ternms of discipline
and self regulation, so this was a presentation

t hat was done at the annual neeting |ate |ast year
to address sone of those changes which, as of
January 15th, canme into effect.

And if we can just turn the page, and as

i ndi cated, these are all papers you've presented
or you've attended at workshops and presented with

t he assi stance of others?
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Yes.

And | note that you had certain other

appoi ntments, you were an ombudsman at MG |
University and a governor when you were a student?
Yes, that's correct.

And if we can go to extra-curricular, you've got a
wi de range of writing for the New York Tinmes,
Toronto Star, G obe and Miil, etcetera, etcetera,
various other things I won't take you through, and
if we can turn the page, please, and we have here
revi ewed papers, posters, and presentations. Can
you tell us the significance of the term revi ewed
papers, etcetera?

The majority of these are papers or presentations
t hat have only occurred as a result of peer

review, somebody would read the paper or assess

t he proposed presentation and nmake a determ nati on
as to whether or not it was worthy of inclusion in
a particular program or journal.

And | count approximately 30 there, |'m not going
to take you through it, but |I note that you were
published in the Alberta Crown Attorney's

Newsl| etter as well ?

Yes, and again, the papers reflect a mx of ny

interests in sports psychol ogy and forensic
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psychol ogy.

Okay. And if we can turn the page, please, and
continue with the papers, they pretty well speak
for thenmsel ves, and scroll down to the bottom

pl ease, and then turn the page, and you've listed
reported cases and | believe there's approximtely
18 or so that you've listed here, and | take it
it's all levels of court?

Yes. Well, | haven't had any cases at the Supreme
Court yet, but certainly the three levels in

Al bert a.

Okay. And | take it they speak for thenselves in
terms of who you appeared in front of and,
generally speaking, the evidence you give to court
covers a wi de range does it?

Yes.

Dependi ng on what's at issue and what's at stake?
Everything fromrisk for sexual re-offence to
assisting the court in understanding factors that
may make a breach of trust theft fall into the
category of extraordinary circunstances for the
pur poses of sentencing.

And just perhaps for conpl eteness we can scrol
down and turn the page?

| would just enphasize that of course these are
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the reported decisions, and as, M. Conm ssioner,
you are well aware, the nunber of written reports
is only a fraction of the actual decisions, so |
woul d estimate that |'ve provided in excess of 500

reports to the courts.

Dr. Baillie, 1'"ve gone through it fairly quickly
with you. | would like to now turn to your actual
report, and perhaps we can get that up, |'m not

sure by number or by document.

MR. ELSON: M . Comm ssioner, | rise just
at this point, | appreciate that this witness has
been qualified, My Friend is seeking to qualify
this witness to give an opinion with respect to
the matters that are contained in the report, and
obviously fromthe CV and fromthis w tness'
testimony he's obviously qualified on a number of
issues, but | was listening very closely to the
guestions My Learned Friend was putting and also
to the answers that Dr. Baillie was giving and |
heard nothing with respect to the subject matter
t hat has been raised in the report which we've
all received copies of; nanely, post-traumatic
stress disorder, and then secondly | heard
nothing with respect to the ability of this

witness to express an opinion in those cases
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where he was not actually assessing the patient
in question, but was rather giving, as he
describes it, a commentary with respect to

hi storical information but w thout the kind of
clinical interview that he described in his

testi nony. | think, with the greatest of

respect, it's incunbent upon M. Wlch to qualify
the witness with respect to those specific
subject matters. Clearly this witness is
qualified to express opinions on matters that
were identified in his CV and identified in his
testimony, but it doesn't touch upon the specific
circumstances of this case and I think at the
very |l east there should be some general
description of that.

COWM SSI ONER Mac CALLUM: You coul d either
get into that, M. Wl ch, on your own accord or
we can allow cross-exam nation on the subject of
the witness' qualifications to give opinion
evi dence, or, as a further alternative, we could
sinply await cross-exam nation at large to cover
t hose aspects of the matter.

MR. WOLCH: Well, | was going to el aborate
a bit during the report, but if counsel wants to

guestion, | have no problem
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COWM SSI ONER MacCALLUM:  We'll allow
cross-exam nation on the witness' credentials
then with respect to the offering of an opinion
as he has done in his report of the 13th of

January, 2006.

BY MR. ELSON: (ON QUALI FI CATI ONS)

M. Comm ssioner, since | was the one that raised
the objection, | guess it's incumbent upon nme to
| ead off in whatever cross-exam nation m ght be
conduct ed.

Dr. Baillie, my name is Richard
El son, I'm counsel for the Saskatoon Police
Service. | don't want to ask you any specific
guesti ons about your report, but | would like to
cover some of your experience in the subject
matter which you have identified in the report,
and you would agree with me that part of the
subject matter in the report relates to the
subj ect of post-traumatic stress disorder; is that
correct?
Yes.
| was review ng your CV and very carefully hearing
t he questions that were put by M. Wlch to you
and al so your answers. In the cases where you

have either testified or provided a witten report
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to the court as an expert for the court, have you
ever had to deal with an instance in which a
prisoner or the person subject of your testinony
or subject to your report was indeed found to
suffer from post-traumatic stress di sorder?

Yes.

And specifically in what type of circunstances
woul d you have been called upon either to provide
expert testimny or a report with respect to such
a patient?

| think it's actually occurred in all three areas
of my work, or all four areas in fact. It has
been through the police service with an officer
who had been involved in a shooting incident
maki ng some recomendati ons to the service. Now,
granted, this is not in a court setting, making
recommendations to the service about that
officer's capability for return to work.

In the court setting or, nore
broadly, before adm nistrative tribunals,
certainly that's been the issue that has been
raised in a nunber of reports to the National
Parol e Board and has been raised in civil
assessnments for damages flowing froma particul ar

tort, so it has been addressed in the Court of
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Queen's Bench, it has been addressed in the parole
board. | cannot think of a specific case where it
woul d have been addressed in the Provincial Court
in a pre-sentence report, but | don't doubt that

it has been, and then it's also been addressed in
my clinical work with the police service.

Now, in those cases where you have dealt with
persons found to be suffering from post-traumatic
stress disorder, would that diagnosis have been
made by you or would it have been made by a
psychiatrist?

In those cases the diagnosis would have been nmade
by me.

Ri ght . Now, | have heard it said, and correct ne
if I"mwong, that there was a di spute between the
fields of clinical psychology and psychiatry as to
whi ch of those two professions is better able to
make a diagnosis of post-traumatic stress

di sorder. Is it fair to say that there is a

di spute between those two professions as to who is
better equi pped professionally to make that

di agnosi s?

| think there may be sone individuals who are
plotting territory and setting up canmp on

particul ar di agnoses, but | think in general the
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prof essi ons understand that each has something to
contribute to the process.

Al right. Now, with respect to those patients
where you had arrived at a diagnosis of
post-traumatic stress disorder, would it be fair
to say that those patients would have been
subjected to a clinical interview conducted by
yourself; is that a fair assessnment?

Ordinarily, yes.

When you say ordinarily, that suggests to ne that
there m ght be an exception to the rule.

Some individuals where |I'm doing an assessnment for
t he parole board may choose not to participate in
the interview because, frankly, they are not going
to participate in the parole hearing, but there is
still an adm nistrative requirement for a report
to be drafted. In those circunstances, my opinion
woul d be based on a file review, but as in the
case of the letter that | provided to M. Wbl ch,
woul d not consider that to be a conprehensive
assessnment because the individual hasn't
participated.

Ri ght . So if we go back to the situation with
sonmebody with the parole board, if you've been

asked to express an opinion as to whether or not
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someone is suffering from post-traumatic stress

di sorder, in those instances where you do it

wi t hout a clinical interview, would you agree with
me that the wei ght of your opinion would perhaps
be, and | say this with the greatest of respect,
arguably less than it would be if it had been done
with a clinical interview?

| appreciate your respect, but | don't think that
it's even necessary. There is a limtation when |
am unable to have first-hand clinical observation.
| don't think that that makes the report useless,
but it is alimtation that | respect.

And by virtue of it being a limtation, it m ght
arguably be seen to have less value and |less force
t han woul d otherw se be the case with a clinical
interview?

| think that's fair.

And woul d that also apply with respect to

psychol ogical testing; in other words, | take it
that in nost of the cases -- forgive me if |I'm
confusing, | have unfortunately the bad habit of
doing that fromtime to time with witnesses -- but
in those cases where you have made a di agnosi s of
post-traumatic stress disorder, it invariably

comes with a clinical interview and a set of
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psychol ogical tests; is that correct?

| don't know if | would say invariably. Certainly
t hat woul d be ny preference.

And again, if the person in question were not
subjected to the psychol ogical testing you've
descri bed, again your opinion as to whether or not
t hat person had such a condition as post-traumatic
stress disorder, for exanple, would have | ess

val ue than m ght otherw se be the case?

The di agnosis of PTSD -- sorry, post-traumatic
stress disorder is abbreviated as PTSD often --

t he di agnosis of PTSD is based on criteria that
have been established by the American Psychiatric
Association and laid out in their diagnostic and
statistical manual of mental disorders. There is
no criteria that is related to a test result.
Where the testing can be helpful is for the
personality measures such as the M nnesota

mul ti phasic personality inventory in its second
edition or the MIllon clinical multiaxial
inventory. Those tests include what are called
validity scales which give me information about
how this person is presenting himself or herself
in the assessment process. Some people may choose

to present thenmselves in a glow ngly positive
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manner because they are | ooking for a positive
eval uation. Ot her individuals may anplify the
degree of distress that they are experiencing and
so skew the results in a negative direction. So
while there are scales on those tests that can
address characteristics of post-traumatic stress
di sorder, the primary utility of them in doing an
assessnment like this doesn't relate to the

di agnostic criteria per se, it gives me additional
informati on about whether the person is faking
good or faking bad in the vernacul ar.

| understand that. MWhile we're tal king about
additional information per se, it's ny
understanding that in the | ast nunber of years in
addition to clinical interviews, in addition to
testing, to the extent that they m ght be of some
assistance to you, there are also | aboratory tests
done, and when | talk about that, |I'm tal king
about medi cal | aboratory tests. For example, MRI
exam nations, it's my understanding that there is
some evidence to the effect that individuals with
PTSD, post-traumatic stress disorder, have a
smal | er hi ppocampus, for exanple, than m ght

ot herwi se be the case. Are you aware of clinical

evidence in that regard that has been used notably
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by psychiatrists in making the diagnosis of
post-traumatic stress disorder?

There is a limtation in that line of research
that there are certainly some individuals and
therefore a trend towards different morphol ogy
bet ween individuals with depression, individuals
with not, individuals with psychopathy,

i ndi vidual s who don't meet that criteria, but
there is so much variability within subjects that
by no means is that a diagnostic criteria at this
point, so again | go back to the diagnostic
criteria as outlined in the DSM don't make
reference to those sorts of testing because it's
simply not at the level of scientific rigor that
we know this is a definitive marker.

| appreciate that. Do you fromtime to time,

t hough -- | take it you are aware of the research
t hat suggests that an MRI may be hel pful in the
assessnment of a PTSD patient?

| haven't read it in any detail. " m sinmply aware
t hat that sort of research is going on.

There's also evidence with respect to ketone
secretions as | understand it, that individuals
with post-traumatic stress di sorder may have

abnormal | evels of ketones?
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May have, yes.
May have. Does information, blood tests or

| aboratory tests that may be provided to you

in

t hat respect, is that of any value to you in your

assessnment ?

It really has limted value because | go back
the issue of the diagnostic criteria. W don
add on other factors. Again, the testing may

you whether a person is presenting in one

to
"t

t el

direction or the other, but if the synmptons are

present and the four criteria are met, then t

he

di agnosis is established. The test results may

enhance that diagnosis, strengthen that diagnosis

or weaken that diagnosis, but the test results per
se do not change whether or not the diagnosis is
made.

Thank you. | was listening very carefully to the

evi dence you gave in response to ny earlier

guesti on about cases where you were called upon

either to give expert testinmony or reports with

respect to persons suffering from post-traumatic

stress disorder, and correct nme if |I'm wrong,
| did not hear you say in your answer to ny
guestion that you have ever been called upon

assess a person with that condition in order
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determ ne whether or not they could testify either
in a court of law or in some other form of
judicial proceeding. Have you ever had occasion
to assess a patient that was believed to be
suffering from post-traumatic stress disorder in
order to assess the ability of that person to give
evidence in a judicial proceeding?

| think the closest that would have come up is an
assessnment for fitness to stand trial which, as
you know, the criteria are outlined in section 2
of the Crimnal Code and relate to the ability to
communi cate with counsel, not a willingness to
communi cate with counsel, and nmost of the

i ndi viduals that |I've seen for assessnents of
fitness to stand trial have been fit, so even if

t he di agnosis of PTSD had existed in those cases,

| woul d have been making an opinion to the court
that the individual was fit to stand trial.

Now, | take it then from that answer that you have
never then dealt with an occasion -- you say that
that's the closest you've cone, so | take it then
in answer to my specific question, you have never
dealt with the assessnment or, for that matter,
even the commentary of a patient with

post-traumatic stress disorder in determ ning
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whet her or not that person would be fit and
conmpetent to give evidence in a judicial
proceedi ng?
To the best of ny recollection, | have not done
t hat .

MR. ELSON: Thank you, Dr. Baillie. | have
no further questions.

COMM SSI ONER Mac CALLUM: Thanks. Anybody

el se?
MR. WOLCH: Thank you, M. Comm ssioner.
COVM SSI ONER MacCALLUM:  Any subm ssions?
MR. WOLCH: No. | prefer to proceed and --
COMM SSI ONER Mac CALLUM: ' m satisfied that
Dr. Baillie has the requisite combination of

experience and academ c qualifications in the
area of psychology and particularly with respect
to post-traumatic stress syndronme to offer his
opi nion on that subject. Any limtations upon
his ability to do so are ones to be attributed to
wei ght as opposed to qualification.
BY MR. WOLCH:

Thank you, sir. Perhaps | could have the report
brought up then.

Now, Dr. Baillie, on the screen

is the report of January 13th, 2006 and |I'm going
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to skip the first page which, as you indicate

yourself, is background and turn to the second
page if | could, and I would like to start with
your involvenment. Could you -- | don't want to
have you just read it out. Could you tell wus

about your involvement and what you did?

After nmy receipt of an Email from you on Decenber
7th indicating that you wanted nme to go ahead with
doing this assessnent, | made arrangements with
the Comm ssion office to come to Saskatoon and
review some of the documents, sonme of the huge
vol ume of documents that's available to the
Comm ssion. Through the assistance of people |ike
John Agioritis and Mel Thoen, | was able to get
access to many of the documents that | was | ooking
for which primarily related to nmental health

assessments giving me a general understandi ng of

some of the issues that would need to be addressed

in the questioning of M. Ml gaard and dealing
with his appearances before the parole board, for
exanpl e.

At the offices |I also had the
opportunity to have a brief conversation with M.
Hodson about the application process and | think

by the end of that involvement had a sense of
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where things were going. What was very helpful to
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me was to then have a tel ephone conversation wth
M. Grymal oski in early January where he, in the
course of that 30 m nute conversation, was able to
describe to nme some of the concerns that he had
from his professional experience providing
treatment with M. Ml gaard over the |ast 10 years
or so.

If I could interrupt you, | know you are not
reading from your report, but we should try to
keep up with it. | think you are on the next
page. Okay, I"'msorry to interrupt you, but just
carry on so we can perhaps read it if we want, or
do both hopefully.

Well, as you know, by early January a circunstance
had arisen where | was asking for arrangements to
be made that | could go to Vancouver and do the
clinical interview with M. Ml gaard. | had al so
spoken with my psychol ogi cal assistant, who is
very much nmy right arm and does all of the testing
for me, and, frankly, many of the courts are nore
interested in the test results than they are in ny
opi nion so she is a very inmportant part of the
process, and we had made tentative arrangements to

go to Vancouver to meet with your client.
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However, as you indicated to ne, your client had
sonme resistance to that process going ahead, and
when | was able to chat with M. Grymal oski |
became nore aware of what those concerns were,;
specifically the potentially debilitating nature
t hat even that interview could have if | was to
start to touch on issues that may be of relevance
to the I nquiry, so at that point | sought your

gui dance as to whether you wanted me to proceed
with writing some sort of a report or to abandon
t he process, and you indicated that even in the
absence of the interview you would like me to
provide some of the commentary that is provided in
this letter.

You nentioned that speaking to you could have a
debilitating effect?

| think, in nmy review of the documents, it becanme
clear that M. M| gaard has seen a wi de range of
ment al health professionals, | would estimte
probably 20 if not mpre psychiatrists and

psychol ogists within the correctional system, and
from my conversation with M. Grymal oski | can
understand M. Ml gaard's reluctance to want to
meet with somebody who he doesn't really know,

therefore doesn't trust, and who is another mental
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health professional comng in to poke and prod and
see what sort of reaction | get fromhim So
M. MIlgaard's primary concern, as relayed to me
by you and by M. Grymal oski, was that talking
about the circunmstances of his conviction and
incarceration forces himto relive some of those
menmori es which he has worked so hard to get past
and, therefore, has the potential to be
debilitating for him

My understandi ng has been in the
past, when he has had those sorts of
recollections, it has led to hospitalization or at
| east the possibility of hospitalization. So I'm
in no position to force himto participate in that
interview, ethically it would be inappropriate for
me to do that, and functionally it was extremely
difficult to do, | had no way of arranging the
interview, and, frankly, no desire to want to put
hi m t hrough that, recognizing that that would
t herefore place sonme imtations on the
information that | could provide to the
Commi ssi on.
Woul d that reaction that he has be consistent with
a person who does have the disorder?

Yes.
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It comes as no surprise to you in particular that
he doesn't want to talk to you?

Not at all. The -- apart fromthe events that
give rise to an individual having post-traumatic
stress disorder, that is going through sone sort
of typically life-threatening event and having had
a strong fear reaction to it, the primary synptom
of a person with post-traumatic stress disorder
are the efforts that are put into avoiding
anything that has anything to do with the
provoking stimulus with that life-threatening
event .

And now you nmentioned that he may have been seen
by about 20 different people in the mental health
field; | take it that information comes to you
fromthe reports you saw from the Comm ssion's
office?

Yes.

And in a general sense, those type of assessments,
what are -- given your correctional experience,
which is considerable, how does the nor mal
psychiatrist or psychol ogi st approach the

i ndi vidual in custody to assess thent?

You would -- well, first it depends on the purpose

of the assessment, and nost of ny assessnents
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woul d be for individuals who will be appearing in
front of the parole board. So that would begin by
doing a file review of -- there are four different
categories of files that | would typically | ook
at; the sentence/adm nistration files would tel
me the details of the current sentence and the
transcripts from sentencing if they are avail abl e;
the -- |I'm bl anking on the name of the second
file, 1"ll come back to it; the third would be the
psychol ogy file, which would indicate to ne
whet her the person has had any previous
assessments, including test assessnents; there is
a discipline and dissociation file which gives ne
i nformati on about the person's disciplinary
conduct while in custody, so violations of
everything fromthe wake-up time to having shown
di srespect towards staff; and then the one that |
am forgetting, the official name for it is sort of
the progress reports that | ooks at everything from
the correctional plan to participation in
treatment programs to interactions with parole
officers to the devel opment of release plans.
And having revi ewed those
documents, and sort of having a nmental framework

of the type of individual that | would be likely
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to assess, | would then arrange to do an interview
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with that person.
How does the person speaking to the --
Case -- sorry -- case managenment files, as it

comes back to ne.

Case managenent files. How does the professional

| ook at the conviction that placed the person in

t hat position?

| would -- | can only say that it varies. I n

experience, in ny personal experience, ny

ny

prof essi onal experience is that sinmply because an

i ndi vi dual denies having participated in a

particul ar offence is not diagnostic in and of

itself. Some of ny colleagues take a different

view and would come to the conclusion that the

denial is part of the synptonol ogy of the

i ndi vi dual . My perspective is that the individual
can take a position either telling nme his version
of it or saying that "I didn't, | wasn't involved,
it wasn't me". But certainly there are many, many
peopl e who practice in this area -- and | think I
would fall victimto the, this nyself to a
degree -- that it is not my position to retry the
case.

And a wi se nentor of mne -- and
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| should probably mention the name so that we know
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where sone of ny biases come from-- the

Honour abl e Alan Gold was ny mentor for years and,
as |'m sure everyone here knows, assisted in the
negoti ati ons of the conmpensati on package for M.
M | gaard and his mother. Alan Gold's first piece
of advice to me in 1982 was "it's really easy to
make up your m nd when you've only heard one side
of the story", and so when someone comes to nme in
a correctional facility and says, "here's ny
version of why | didn't do it", you can easily get
drawn into saying "oh, well that seens reasonabl e"
wi t hout having reviewed the files; simlarly, when
you only review the files and have the official
version of what happened, it my lead to certain
bi ases that say "well, then anything that this

i ndividual tells me is going to be irrelevant

unl ess he wants to accept responsibility for
havi ng engaged in the offence.” So in some
circunstances the interviews can become quite
adversarial, and the person doesn't want to
partici pate, because they feel as though they have
al ready been | abell ed before wal king into the
room

Would | be correct in thinking that, if you walk
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into the room convicted of a horrific rape and
murder, it would be al most inmpossible to wal k out
with a positive diagnosis?
| don't think that it's necessary for the
di agnosis to be given, in that the purpose of a
di agnosis is to facilitate communicati on between
peopl e who know what the diagnosis means, so when
a psychiatrist in a parole report uses a
particul ar | abel that |abel is only nmeaningful if
t he menbers of the parole board understand where
it comes from So my preference is actually not
to put diagnoses, but to put descriptors, so that
the menbers of the board aren't confused by any
techni cal | anguage that | may be using.
Certainly, there are a range of
approaches in M. Ml gaard's docunents. Sonme of
the psychiatrists and psychol ogi sts use specific
| abel s, some do not, they prefer the descriptor
approach. | think that -- if I may, the gist of
your question is whether the assessor, having
certain notions about the individual being
assessed, can be swayed to the point of giving a
positive evaluation of that individual, and ny
answer is | think that it would be difficult, in a

case of somebody who has been accused of a rape
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and murder, for the assessor to swing so far as to
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give a positive evaluation.

Are you able to comment on, |et’
there in front of 20 or so psychiatrists
proclaimng i nnocence and appreciating that it
not bei ng accepted, not being believed?

The only word that | can think of is
"frustrating", and clearly that's an

under st at ement .

You also mentioned that you m ght use descri pt

instead of a name that m ght mean different things

to different people; what do you mean by a
"descriptor"?

| think it may be more useful to the board or
the courts, if | go back to that context, in
describing this individual, describing his
behavi ours, describing what does or does not
create a significant risk for this individua
engaging in future violence and behavi our for
exanpl e, rather than using a | abel.

So let's take the term

"psychopat hy". It tends to be rather inflammatory

when somebody sees it as a diagnosis on an

institutional file, there are certain preconceived

noti ons about psychopathy that are inmediately
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gener ated, but even within psychopathy there are a
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range of possible behaviours. The | abel of

psychopathy isn't even a diagnosis, it's based

primarily on a test score that's derived from an

instrument developed in British Colunbia, the

Psychopat hy Checklist, now in its revised version.

The cutoff score is 20 for an individual to be

consi dered moderate and the absolute cutoff score

is 30 for a person to then be given the diagnosi

S

of psychopathy, but there are a number of ways of

getting to a score of 30, and so when | use the

termit may mean something different to you than

it does to ne, and it may nmean something different

to a person who has even been trained on the
instrument, because they may have derived the
score from a different mechani sm

So, again, there's an inherent
limtation in the |abel unless everybody
understands what it is that is being described,

| go back to using paragraphs instead of an

SO

i ndi vidual | abel to describe what it is that makes

this person tick.

If you can, in the file review that follows, could

you take us through sonme of these ternms and how

you saw it being used and what, perhaps, they
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mean?

You are referring to about half-way down page 37
Under -- yeah.

Yeah.

If you |l ook at the big screen you can see where |

put the red arrow.

Thank you. These are | abels that | found in
vari ous docunents that | was able to |locate in the
Comm ssion files. They tend to fall into a number

of different clusters. The schi zoi d,
psychopat hic, sociopathic character disorder, and
then there is a personality disorder unspecified;
those are |l abels that typically refer to what we
woul d call axis 2 diagnoses.
The DSM is set up as a five-axis
model ; axis 1 are primarily the organic sorts of
di sorders, so depression, anxiety, schizophrenia,
substance abuse, etcetera; axis 2 are the
personality disorders, the enduring
characteristics of an individual that are unlikely
to be situation-specific, and so these di agnoses
fall under that general category of axis 2 | abels.
A schizoid individual is someone
who tends to be a little bit of a -- sorry --

tends to be a loner, not a little bit but
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significantly a loner, primarily because of

di stance and al oof ness from people, difficulty
form ng close relationships, and a | ack of
interest in pursuing those relationships.

The psychopathic personality
type or the sociopathic personality type are these
crimnally entrenched, glib, manipulative,
superficial, parasitic individuals who offend at
essentially any opportunity that they are given,
or at |east take advantage of other people at any
opportunity that they are given.

Simlarly, the character
di sorder with strong antisocial features, again a
formal diagnosis but indicative of somebody who is
chronically using others to get ahead.

And then, in the way that | have
presented them there is a bit of a bridge there.

The situational psychotic
i1l ness, schizophrenia, manic depressive phase or
mani ¢ depressive illness or mani c depressive
di sease or mani c depressive disorder, all of these
| abel s are used to descri be somebody who is
showi ng some bizarre behavi our.

The fundanmental characteristics

of schi zophrenia include hallucinations and
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del usi ons. Hal | uci nati ons are what we think -- or
sorry -- what we hear or smell or taste or see

t hat ot her people around us don't see, so we may
be hearing voices inside our head, we my be
seei ng people that aren't actually in the room
and the delusions are the distortions in thought
where an individual believes something that is
simply denonstrably untrue.

| ve also included the substance
abuse and acute psychotic reaction as other | abels
that are given in that area.

The mani ¢ depressive or bipolar
illness is also identified in the |last of the
footnotes as a major affective disorder. Bi pol ar
i ndividuals tend to be restless, inmpulsive,
hyperactive, and go through periods of up to
several days of not requiring any sleep, having
sort of frenetic behaviour. It can be
goal -directed behaviour in the sense of "you know,
| need to get this project done", but it's done
over a period of several days wi thout any
appreci abl e awareness of what else is going on in
their surroundi ngs.

So there are personality

di sorders, there is psychosis, there is substance
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abuse, and there is this reference bipolar or
mani ¢ depressive disorder.

Just in a general sense, in ternms of age, how does
age affect diagnoses, | mean as a person is being
di agnosed?

Well a personality disorder is, according to the
di agnostic criteria, not to be |abelled, not to be
given, when an individual is under the age of 18
years. | would certainly prefer, and | think nost
of my coll eagues at the hospital would agree, that
we're | ooking for a |onger period of those

sympt oms havi ng been present. So the fact that
sonmebody turned 18 two weeks ago, yes they may
technically nmeet the diagnostic criteria, but in
gi ving sonebody a diagnosis of a personality
disorder I'mreferring to |ong-standing
characteristics that are causing clinically
significant inpairment in social or occupational
functioning, and so somebody would ordinarily need
to be older before they are given that particul ar
cat egory of diagnosis.

Now you mentioned, pursuant to my question, that
the nature of the crime will play a part in these
interviews?

Yes.
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It's al most inmpossible to be human and not | ook at
sonmebody and say "look, if you are a
rapist/killer, there is something wong with you"?
The first file that | had after starting my work
at the Cal gary General Hospital was an individual
who had used an axe in what was assessed as being
an attempted suicide -- or sorry -- an assisted
suicide of his girlfriend. Wthout getting into
the details of why he used an axe rather than
anything else, when I met with my supervisor to
tal k about the fact that that act in and of itself
did not yield a particular diagnosis, ny
supervisor's response was "then we have a problem
with our diagnostic categories".

The fact is that a single act
i ke that does not generate a di agnosis. If it
points to a pattern of behaviour, crim nogenic,
non-conmpliant, antisocial behaviour, then other
di agnoses may become viable, but a single act
typically doesn't get you a full-blown diagnosis.

The | atest revision of the
Di agnosti ¢ Manual includes what are called V
codes, which are allowed as a way of indicating
when treatment is taking place for sonething other

than a standard diagnosis. One of the V codes is
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for adult antisocial behaviour, so under newest
criteria a single act would get you that
di agnosi s, but a single act does not get you any
of the diagnoses that | have just read.
Or shouldn't get you that?
Shoul d not, yes.
And if David was, in the interview, protesting
i nnocence or getting agitated about not being
believed, could that affect how the interviewer
| ooks at him as if he is blocking it out or not
accepting, or things |like that?
Yes. And there are nultiple references to that in
the therapy notes that | was able to find in the
files.

In one circunstance they
referred to M. Ml gaard as being agitated by
anot her issue that was going on at the time and,
t herefore, was not showi ng any renorse and was not
open to any discussion about "his offence", and |
t hought that the | anguage was interesting in that
| would refer to it as "the offence", but this
ment al health professional labelled it as "his
of fence", thereby suggesting that there was a need
for himto take responsibility regardi ng what he

had done in order for therapy to nmove forward.
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And | take it David's not showi ng renmorse for the,
for the action, would have an effect in the penal
syst ent?

Yes. Despite documents to the contrary, ny
experience with the parole board is that accepting
responsibility is one of the preconditions to be
granted any form of conditional release.

So David would have the experience of going in
front of all these assessors, plus the parole
board and everybody el se, and not being |listened
to so to speak?

Correct.

And | take it you are aware that, between the tinme
of the conviction and the time of the

assessnments -- | don't want to go into vivid
detail -- but there were some horrific experiences
in the jail?

Yes.

And if we can just turn the page. So David woul d
have been prescribed nmedication | take it?

Yes. Some of them were given as nmood stabilizers,
some were given to reduce his |level of anxiety,
some were given for sleep, and then certainly
there were a range of other medications given for

health complications that he had over the years.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Patrick Baillie
by Mr. Wolch
Vol 114 - Monday, January 30th, 2006

Page 23055

And, fromthe files that you saw, how did he
appear to react to stress?
Repeatedly the files suggested that M. M| gaard
did not respond at all well to stress. The parole
board made a nunber of references to it, 1|'ve
cited one of them on the top of page 4, which is
t he parole board reviewi ng the documentation and
sayi ng:
"You have denonstrated, on previous
occasions, your difficulties in coping
with stressful situations. You have
provi ded al so evidence of your
unpredictability when attenpting to cope
with anxiety and/or personal
difficulties.”
Ot her National Parole Board panels refer to his
i mpul sivity when under periods of stress and
suggested, and | quote:
"... when frustrated he is
unpredi ctable. ™,
cl ose quotes.
| noted, and | thank you for not going into in
your report, into the details of the early years
in jail, but you do indicate, and |I have to go

t hrough it; can you tell us what you were
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referring to in this sentence regarding nultiple
suicide attempts?

The document ation described four attenmpts that |
was able to discern. That's not to suggest that
there were or were not others, there were sinmply
four that | |ocated documentation, including
swal | owi ng barbed wire, which resulted in him
requiring surgery in hospital, having perforated
part of his intestine; ingesting |eather dye;
cutting himself on his arms; and on at |east one
occasion attenpting to hang hinself.

You indicate that some of the professionals viewed
t hat as mani pul ative but it could have been fatal ?
Yes.

s that --

Certainly the, he came very close to death in the
swal |l owi ng the barbed wire and ingesting the

| eat her dye, |I'm not aware of the severity of the
cuts that he adm nistered and | don't know the
details of the circunmstances of at |east the one
hanging that | | ocated, but the other two clearly
had the potential to be |ethal.

And | take it, as a rapist/nmurderer, he woul dn't
get the greatest anmount of synpathy?

No.
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And you say here in ternms of mental health
information; can you el aborate on that please?
Generally despite the | abels, despite the multip
reports, the notes that |I was able to find

coal esced around this idea that he had that M.

M | gaard does not tolerate stressful situations,

| e

t hat he has a poor capacity for dealing with those

situations, and that his behaviour can become
unpredi ctable and, at tinmes, pose a risk of
injuring hinmself.

Okay. If we can just scroll down that page,

pl ease. So it mght be more -- a bit hel pful
doctor, occasionally if you glance at the screen
you will see | highlight portions of the report

Good.

-- that | amreferring to, and feel free to refer

to your report that's in front of you, but just
you see what we're talking about.

Thank you.

Now this tal ks about the issues related to the
di agnosis of PSD or PTSD, and you indicate that
Dr. (sic) Grymal oski's report where he indicates
that David met the diagnostic criteria, can you
take us through that portion please?

M. Grymal oski's report, and the one that | am
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referring to is the document that was provided to
the Comm ssion back in Novenber, should not be

vi ewed as being an assessment report because that
has not been M. Grymaloski's role in providing
services to M. Ml gaard. M. Grymal oski has
served as a therapist and that establishes a

di fferent agenda for the process of treatnent.

M. Grymal oski is much nore
likely to follow along the issues that his clients
is raising rather than pushing for certain areas
of exploration, particularly when an individual is
resistant to discussing those issues, so what M.
Grymal oski is able to describe in his report as
t he foundation for the diagnosis of post-traumatic
stress disorder is based on the contact that he
has had with M. Ml gaard and on his professional
experience, even wi thout having done the sort of
pre-sentence-li ke assessment that | m ght have
undert aken.

You say here that:

"I n short, M. Grymal oski's diagnosis of
Posttraumatic Stress Disorder ... is
made on the basis of ... clinical
observation and professional experience

Nonet hel ess, | have no quarrel wth
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t he diagnosis in this case.'
Can you el aborate on that, please?
There's nothing in the information that | have
reviewed that would cause nme to believe that that
di agnosis is inaccurate. To the contrary, the
information that | have seen supports the
appropriateness of that |abel being given in this
case.
You have an individual --

mean, again, there are four diagnostic criteria;
the first is the exposure to that particular
event -- and, | mean, we're noving on to the next
par agraph here -- but in my opinion those four
el ements are present here.
Can you go through them please?
Sure. And, if | may, |'ve brought a copy of the
DSM so that we can | ook at them specifically and I
can, at the very least, read theminto the record.
The:

"Di agnostic criteria for ... Posttraumatic

Stress Disorder:

A. The person has been exposed to a

traumatic event in which both of the

foll owing were present:

(1) the person experienced, w tnessed,
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or was confronted with an event or

events that involved actual or

t hreatened death or serious injury,

threat to the physical integrity

or ot hers

of s

(2) the person's response involved

or

a

el f

i ntense fear, hel plessness, or horror."

" B. The traumatic event is persistent
reexperienced in one (or nore) of the

foll owi ng ways:

Iy

(1) recurrent and intrusive distressing

recoll ections of the event, including

i mges, thoughts, or perceptions.
"(2) recurrent distressing dreans
event . "

"(3) acting or feeling as if the

of

t he

traumati c event were recurring (includes

a sense of reliving the experience,

illusions, hallucinations, and

di ssoci ative flashback epi sodes,

including those that occur on awakening

or when intoxicated)."

"(4) intense psychol ogical distress at

exposure to internal or external

t hat symbolize or resenmble an asp
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the traumati ¢ event

(5) physiological reactivity on exposure

to internal or external cues that

synmbolize or resenble an aspect of the

traumatic event".
The third criteria:
" C. Persi stent avoi dance of stimuli
associated with the trauma and nunmbi ng of

general responsiveness (not present before

the trauma), as indicated by three (or nore)

of the follow ng:

(1) efforts to avoid thoughts, feelings,

or conversations associated with the

trauma

(2) efforts to avoid activities, places

or people that arouse recollections of
the trauma

(3) itnability to recall an inmportant
aspect of the traum

(4) markedly di mnished interest or

participation in significant activities

(5) feeling of detachment or
estrangement from ot hers
(6) restricted range of affect (e.g.,

unabl e to have |l oving feelings)
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(7) sense of a foreshortened future
(e.g., does not expect to have a career,
marriage, children, or a normal Ilife
span)”
The fourth criteria:
" D. Persi stent symptoms of increased
arousal (not present before the trauma), as
i ndicated by two (or nore) of the follow ng:
(1) difficulty falling or staying asleep
(2) irritability or outburst of anger
(3) difficulty concentrating
(4) hypervigilance
(5) exaggerated startle response”.
There are two other criteria that | would not
consider to be part of the four core criteria;
first is that the:
"Duration of the disturbance ...",
has to be:
! more than 1 month.",
and the last is that:
"The di sturbance causes clinically
significant distress or inmpairment in
social, occupational, or other inportant

areas of functioning.

And how do you relate that to David?
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| think that he meets the diagnostic criteria
havi ng had the threat to his personal integrity
pl ayed out by the conviction and incarceration,
havi ng had feelings of helplessness in the face of
t hat particul ar event or process of events, having
t he avoi dance of stinuli that are associated with
t hat experience. That's not to say that M.
M | gaard can't appear in public and talk about
i ssues that are tangentially related to his
i ncarceration, for exanple, his appearance here in
Oct ober to advocate on behalf of two other
i ndi viduals, he can tal k about the circunstances
of other individuals nmuch nmore capably than he can
tal k about his own experiences.

| viewed part of the videotape
from his presentation before the Morin Inquiry
which | believe was in 1997 and at that time M.

Ml gaard in his first response to a question

before the Comm ssion said, "What if | don't want
to talk about it," and then followed it up wth,

"I may not feel l|ike talking about it," and during
the part of the interview that |'ve been able to

watch, at no time did he make any reference to his
own i ncarceration or his own case. Thi s was

obviously a Comm ssion | ooking into a wrongful
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conviction that wanted to obtain evidence about
the effects of wrongful conviction. M. Ml gaard
made sonme other comments |ater on in the day about
the effects that it may have on sone individuals,
but at no tinme did I see him making any reference
to how it had affected him personally, it's sinmply
a topic that, in ny experience, he doesn't want to
go anywhere near, and in terms of the other
synptoms, things |like the flashbacks, the

ni ght mares, etcetera, those have been documented
in institutional files and the ongoing issues
about distractibility, concentration, etcetera,

have been reported to me by M. Grymal oski .

MR. WOLCH: M . Comm ssioner, |'m happy to
keep goi ng. | "' m not sure when you want us to
break. | leave it to you.

COWM SSI ONER Mac CALLUM: Let's go anot her
15 m nutes.

MR. WOLCH: "1l just keep going until 1I'm
advi sed.

COWM SSI ONER Mac CALLUM: Okay. Maybe you
could ask the witness if the traumatic events to
which he refers, | specifically refer to the
first criteria in what seens to involve exposure

to a life threatening event, | wonder if that
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relates to post-conviction matters or is he
meaning to inmply that Gail MIller's nmurder

somehow does this?

BY MR. WOLCH:

Dr. Baillie, rather than me doing a bad job on
t hat, maybe you can just directly focus on the
Comm ssioner's --
And let me be perfectly clear about that. No, |I'm
referring to the conviction and to the sequel ae
that flow from the conviction. | think that this
is a particularly unique case in that in response
to the questions that | was asked earlier about
ot her assessments of PTSD, in nmost of those cases
there has been a discrete event or an event that
was relatively circumscribed in tinme in refugee
applications. For example, there may be an
i ndi vidual who was tortured during incarceration
over a period of, let's say, six nonths, we can
then define that six month period as being the
event . In M. Ml gaard's case, there was not only
the conviction itself, but the sequel ae that then
went on for at |east 23 years.

COWM SSI ONER Mac CALLUM: Could we just have
t hat up, just scroll back and let's |l ook at the

one then, please.
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So again --

COMM SSI ONER Mac CALLUM: | woul d have
t hought, sir, that that meant personal exposure
to the traumatic event, seeing a death, for
exanmpl e, or experiencing a threat to one's own
wel | - bei ng, physical well-being.

Yes, the threat to one's --

COMM SSI ONER Mac CALLUM: But here the
evi dence seens to be that M. M| gaard had
nothing to do with the death, nor did he know
anyt hing about it.

And I'"'m not referring at all to Gail Mller's

death, I"'mreferring to the threat to his personal
integrity that comes from the wrongful conviction

and incarceration and various things that happened

to himduring that incarceration.

COWM SSI ONER Mac CALLUM: So you are getting

into post-conviction matters then?
Yes.
COWM SSI ONER MacCALLUM:  On a personal
| evel of M. Ml gaard, it means post-conviction,
not pre-conviction?
Yes, that's correct.
COWM SSI ONER Mac CALLUM: OCkay, thanks.

BY MR. WOLCH:
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So just to follow up on that, obviously being
found guilty of a crime you didn't commt would
have an horrific effect on you?

Yes, and certainly the horror would be
proportionate to the seriousness of the

al | egati ons.

If you are sentenced to life for a rape and nurder
you didn't do, your feeling with your famly and
community and everything else would be difficult
to describe?

Yes.

And then if you go into jail and you suffer
indignities in jail which cause you to even try to
take your own life, that would -- would that be
separate or conpoundi ng?

| think that it would be conpounding, and

that's -- you may be using better |anguage than
m ne, that's what | meant by this is not a
di screte event, it is a m xture of characteristics

that go back to his arrest in May of 1969 probably
up until the present. " m sure that there are
some individuals who still don't accept that this
was a wrongful conviction and that he may from
time to time face questions about that issue, so

every time that those sorts of questions come
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up -- | have not assessed him and therefore there
are limtations to nmy opinion, but | would expect

t hat those questions would be difficult for himto
respond to and address.

You nention you saw a video and | believe that was
after you wrote your report?

Yes.

| would like to go into that a little more. That
was the Morin I nquiry?

Yes.

And the video is about how | ong?

| ve | ooked at about three hours of it so far. | t
was a panel discussion that was generated through
Al DWC and included Rubin Carter and Ms. Ml gaard
as mpderators of a discussion anongst a number of
i ndi viduals, male and femal e, who had been
wrongfully convicted and denonstrably found

i nnocent and released from cust ody.

And out of the three plus hours, what portion
woul d David have actually been speaking?

He was asked a nunber of questions, but | would
suggest that his presentation out of that time
probably amounts to sort of seven to 10 m nutes.
And how did he appear to you?

He appeared quite reluctant. M. Carter as
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moder at or asks himthe first question and asks M.
M | gaard to speak about his experiences in custody
and, as | indicated, his first response is, "Maybe
| don't want to talk about it," and when
M . Carter pushes him and says you need to talk
about it, you need to tell this Comm ssion what
happened to you, he repeats, in essence, the
response by saying, "I may not want to tal k about
it."

COWM SSI ONER Mac CALLUM: This is '97 was it
did you say?

BY MR. WOLCH:

Yes, sir. And how was his demeanour, how woul d
you describe him or can you, | don't know.
Conmpared to the intensity and passion of everyone
el se on the panel when tal king about their
experiences, M. Mlgaard seened quite clearly to
struggle with the sorts of issues that were being
addr essed. He was vague, he was scattered, it was
clear that, it was clear to nme that he was
unconfortable in the situation.
Now, what is the effect of this disorder, and
specifically in David's case what are the things
we should worry about?

G ven that the primary ongoi ng synptom of
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post-traumatic stress disorder is this attenpt to
avoid elements that are associated with the
original traumatic event, forcing a person to
experience those is likely to create significant
anxi ety or, in the vernacul ar, stress.
And in this case what may very well happen?
Well, the information available to me says that in
the face of significant stress, M. Ml gaard's
behavi our can beconme unpredictable and potentially
sel f-injurious. M. Grymal oski advises nme that on
occasi ons when he had asked questions about what
had happened to him it was not infrequent that
M. Ml gaard would flee and not be seen for a
period of time, so | think if faced with the sort
of anxiety provoked by com ng here and testifying
in this sort of a forum it's entirely possible
that he would flee and therefore be of no service
to hinmself or anybody else. That's how he would
deal with the anxiety of the situation.

COWMM SSI ONER MacCALLUM: That's according
to M. Grymal oski, not you?
No, that's nmy opinion, sir.

COWM SSI ONER Mac CALLUM: But you mentioned
M. Grymal oski ?

M. Grymal oski has had the experience of asking,
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and M. Grymal oski is here, he can testify for

hi msel f, but he certainly in his report indicated
some issues in his experience with M. Ml gaard
and described to nme that when pressing questions
were put to M. Ml gaard, that M. M| gaard woul d
often flee and not be seen for a period of time.

| raise it sinply because that's consistent with

the post-traumatic stress disorder.

BY MR. WOLCH:

So just turn the page on the report, you've

i ndicated that, | believe, that when you do a

di agnosis or offer an opinion, you try and | ook at
the entire picture?

Yes.

And | take it in some assessnents you do, the

i ndi vidual may have potentially a motive to be

di agnosed in a certain way?

Yes.

For exanmple, if somebody is charged with a crime
of a serious nature, they may want to be judged to
be nmentally unfit or mentally incompetent or

what ever it m ght be?

That's correct.

So do you take into account the other notives that

may give rise to the synmptons that you are being
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told about?
Yes. | think in undertaking an evaluation in the
context that you are describing, | have to keep in

m nd that the person may have a notive to present
one way or the other. Again, when | was referring
to the value of testing, | said that the two
primary personality scales include these validity
measures that give me sone indication of how
strongly a person is presenting in one direction
or the other, trying to fake good or fake bad as
the terms can be simply summari zed.

In this case, ny -- the
information available to me includes M.

Grymal oski's 10 years of experience with M.

M | gaard never wanting to discuss these issues,

t he vi deotape that you provided to ne that shows
M. Ml gaard being extremely reluctant to discuss
t hese issues, and so unless we're of the opinion
t hat he has spent the last 10 years trying to
build his case for not wanting to appear before a
Comm ssion that obviously 10 years ago he didn't
know was going to exist, then it is nore |ikely

t hat his behavi our has been consistent over that

time and reflects his genuine intentions.

As you are aware, M. Ml gaard has been decl ared

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Patrick Baillie
by Mr. Wolch
Vol 114 - Monday, January 30th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o » O > O >

Page 23073

i nnocent ?
Yes.
And anot her man has been convicted of the crime?
Yes.
M. Ml gaard has been conpensated?
Yes.
Ot her than suffering from the disorder which
brings back horrific menmories, is there any other
rati onal conclusion as to why he wouldn't want to
tal k about it?
Ot her than the diagnosis, | think that there is
likely to be a general sense of wanting to put it
past him wanting to |leave it as history and not
be constantly bringing it up. As you are well
aware, M. M|l gaard has noved to a different phase
of his Iife and has recently become a father. I
think that it's unfortunate, but when M.
M | gaard's obituary is witten, at hopefully a
di stant point in the future, the obituary wll
al nost invariably start, "David M| gaard, who
spent 23 years in jail for a crime that he did not
commt."

His Iife has been defined on the
basis of something that he didn't do and he's now

in a position, like many of us, to be able to
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choose how his life, fromthis point forward, is
going to be defined, and so he's very nuch focused
on the issues related to his fatherhood. Each of
us wants to have some sort of a, |I'mnot going to
use the term | egacy, but we want to have our own
reputation that's consistent with how we view
ourselves, and so his reputation to this point has
been | argely defined by something over which he
had no responsibility.

To go back to that, he sees,
from his coments, and sorry, I'mreflecting on
his coments in the press conference and to M.
Grymal oski, to go back to that is to distract him
from the new focus that he has. He wants to be
focused on being a responsible father and | ooking
to the future rather than dealing with these
extremely difficult issues from his past.

MR. WOLCH: This m ght be an appropriate
time, sir.
(Adj ourned at 3:12 p.m)

(Reconvened at 3:33 p.m)

BY MR. WOLCH:

If we can bring the document back up. Thank you.
| think we're roughly at the point on page 5 where

you offer an opinion regarding psychol ogi cal
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fitness to testify and you allude to your
conversation with M. Hodson and | would |ike you
to el aborate on this, I don't want to put -- |
would like to hear from you.

What | discussed with M. Hodson was ny view that
there needed to be some sort of bal ancing test
here and the bal ance is between the rel evance of
the evidence that M. Ml gaard may be able to
provide to this Comm ssion and the effect that
providing that evidence may have on his nmental
heal t h. In other words, if the evidence was of
limted relevance but was likely to have a
significant effect on his health, then I think it
woul d be more difficult to suggest that he needs
to be here.

Conversely, if the effect on his
mental health could be Ilimted with information
that is highly relevant to the proceedi ngs, then
t hat would establish a different bal ance and
hopefully the opportunity to make sone
arrangenments for that evidence to be adm tted.
And you refer to some suggested areas that M.
Hodson referred to. Can you tell us about that?
Well, | can't really do that balancing test

wi t hout knowi ng the areas of potential inquiry,
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and so M. Hodson was kind enough to provide ne

with a copy of the proposed list of the 12 subject

areas and they are sinply reviewed in that
par agraph that you've highlighted.

My concl usion was that sonme,

i f

not all, of those areas could |leave himwi th the

sense that he was once again being put on trial
bei ng asked, for exanmple, about the allegations
activities or conversations that took place dur
the drive from Regina to Saskatoon, being asked
about possession of a knife, being asked why he
had changed his pants at M. Cadrain's house,

bei ng asked why he was eager to | eave Saskatoon

of

i ng

and checking the car when it was at the Hillcrest

Texaco, | think that each of those areas of

inquiry has a significant potential for himto

feel as though he's being called to task and has

to answer for his behaviour.

And you say this, there would |ikely be a sense
hi m being held in some way, even if only slight
responsi ble for his own wrongful conviction?
What | mean there is that there's a sense that
he done things differently or had the
circunstances been different for those elenments

t hat were under his control, that perhaps the
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outcome woul d not have been what it was and
therefore there is a suggestion that he would be
in that small way responsible for the outcone that
had eventually befallen him

And what would be the effect of that feeling on

hi n?

| can't even imagine how devastating that would
be, but an inplication that he was responsible for
his own incarceration | suspect would be an
overwhel mngly difficult prospect for himto face
and could result in a serious deterioration in his
ment al heal t h.

If we could just turn the page there, just

hi ghli ght that top paragraph. Can you tell us
about the manner of questioning, how it can be

| ess offensive or less triggering of enotional

har m?

| think the questions that are asked broadly in
terms of what can you tell us about the drive from
Regi na to Saskatoon, what can you tell us about
the first time that you were interviewed by the
police, what can you tell us about arriving at

Al bert Cadrain's house, those sorts of questions
are less likely to trigger the difficulties that

|*ve alluded to than would a question, for
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example, of did you tell anybody that you had
commtted this crime, did you reenact it, why

didn't you tell the police that you never |left

t he

car for that period of time, why didn't you tel

t he police about X, Y and Z, the sorts of why

guestions or how questions tend to convey nore of

a sense of responsibility on the actor for the

outcome, whereas a can you tell us about

recoll ection type of question | think would be

| ess debilitating for him

And can you highlight the paragraph in your report

here, can you tell us what you were saying in this

par agraph?

| think what I'"mreferring to in terms of this

type of question is any question that raises the

implication that he was in even a small way the

architect of his own m sfortune could cause himto

flee, so potentially he could be here for the

first few questions and then may quite literally

dart out of the room if not dart out of town,

t hat doesn't help him doesn't help the

and

Comm ssion, significantly responds to the distress

that he's feeling, but | don't think responds
any effective way, so the nmore difficult the

guestioning, the nmore likely it is for M.
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M | gaard to have that sort of panic response and
want to flee.

Okay. And when you say panic response, that's
because of his condition I take it?

Yes, that -- | mean, | want to avoid this at all
cost is the third criteria of PTSD and in this
case nmy way of avoiding it is to metaphorically
get out of town

You tal k about how he perceives the questioning.
What are you referring to there?

| think that we can be careful about how we ask an
i ndi vi dual a question, but we cannot control the
way that the individual perceives that question,
and | think given M. Ml gaard's sensitivity
following his incarceration to any suggestion that
he was responsi ble for that fate, his sensitivity
is a whole lot higher than the rest of us would
have and therefore even a well-crafted sentence
has the potential for causing himdifficulty.

And how serious could the difficulty be?

It's difficult for me to estimate. Again, it
depends on what reaction he has to the question.
The potential is there, and | enphasize |I'm being
specul ative at this point, but the potential is

there for a marked deterioration in his | evel of
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functi oni ng.

Now, you tal k about possible acconmodati ons, and
can you tell us about what you foresee as possibly
ways of acconmmodati ng Davi d?

Well, | see three potential acconmmdati ons that
are discrete and then of course they could be

m xed in varying degrees. The first is the issue
of M. Mlgaard providing witten responses to
written questions. That's a proposal that you've
described to me and M. Grymal oski has descri bed
to me that M. Ml gaard would be open to; in other
wor ds, Comm ssion Counsel and other parties would
sit down and draft the sorts of questions dealing
with relevant material that would be provided by
M. MIlgaard. Those questions would be provided
to him he would then have an opportunity to
provide written responses that would be returned
to the Conm ssion. | have sonme concern about that
from a psychol ogi cal point of view because it
strikes me as being a | abour-intensive approach.
Yes, he doesn't have to appear here, the
adversarial nature of cross-exam nation isn't
necessarily as significant, but this is likely to
be a process that takes a fair amount of time.

The second option would be for
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an accommodati on that would include the videotape
and audi ot ape that was described earlier today,
if, for exanple, you and M. Hodson and
potentially the Conm ssioner were to travel to
Vancouver and meet with M. Ml gaard there, it
woul d not bring him back to Saskatoon, it would
potentially have himin a more confortable

environnment, whether it's M. Grymal oski's office
or somewhere that he's nmore famliar with and he
could answer questions in a format of questions
posed primarily by M. Hodson without marked
Cross-exam nation.

The third option would be to
| ook at other sources of information that have
al ready been provided by M. Ml gaard, his
depositions and testinony in various proceedings
relating to his appeal of his wrongful conviction,
t he hearing before the Supreme Court, for exanple,
t he depositions that are given as part of his
civil suit against the various |evels of
gover nment . My understanding is that there have
been repeated occasions when M. M| gaard has been
asked literally thousands of questions when under

oath that may deal with some of the subject areas

that are of relevance to this Conmm ssion.
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The then integration of the

vari ous approaches, for exanple, if that other

evidence was to be read into the record or

introduced in one way or another to the record and

t he nunber of questions was to be therefore

significantly reduced that needed to be put to M.

M | gaard, perhaps those could be provided to

hi m

in witing and then clarification sought by doing

the video and audi ot aped interview. | sinply put

that forward as one of the suggestions that i

m nd woul d abbreviate the amount of time that

n my
M .

Ml gaard is dealing with this and would be |ess

intrusive than having him come and appear before

t he Conm ssi on.
Let nme share with you the difficulty | have,
maybe you can help me, and that is this, the

of having the suggestion that he testify in

and

i dea

Vancouver confortably and as best we can seens to

be the best idea, | don't quarrel with that,

it's easier on David, it's quicker than writi

t hat

nga

it's easier on everybody. How do | cope with the

idea that David is prepared to write, he thinks

that's the | ess stressful, whether it is or not

he'll learn differently, but he believes it,

do we deal with that?

Meyer CompuCourt Reporting

how

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Patrick Baillie
by Mr. Wolch
Vol 114 - Monday, January 30th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 23083

| think that he believes it for a particular set

of reasons, and | don't know what those reasons
are, clearly I haven't had the opportunity to
di scuss that with him but there are individual
who could be influential in, (a), challenging s
of the beliefs that he has about why that would
his preferred method, and (b), encouraging him
then | ook at the alternative of doing the

vi deot api ng. In my mnd the videotaping is

S
onme
be

to

preferred because it is discrete in the sense of

it's over and done and is not the sort of

| abour -intensive process that goes along wth
providing written responses to many questions,
al most invariably those written responses may |
to other questions, so the process goes through
several iterations and takes a great deal of ti
| think if people who have persuasion with M.
M | gaard were to propose that to him potenti al
he may be nmore amenable to doing the videotaped
appr oach.

Okay. See, because the difficulty is David
perceives having the writing putting himin
control in terms of nobody around him nobody
hassling him he can take it home, do it, hand

in, and he hasn't been intim dated, threatened,
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he has control over the triggers.

And | don't mean to put a question back to you,

but | don't know if he is aware of the vol ume of

guestions that may need to be addressed, and how

much time he is | ooking at. He may be thinking

that -- and | don't nmean to be glib -- he may be

thinking that "this is sort of a final exam and

will be done in three hours'. | woul d be

surprised if the questions comng fromthe

Comm ssion could be condensed into that period of

written responses. So he may be working under

assunmption there is a short period of time

t he

involved in the written questions and, therefore,

knowi ng that there is a short period of tinme
involved in the video questions may be a
preferable option. | don't know.

So that what you are saying is that perhaps M

Grymal oski in further sessions, or David's famly,

or even nyself, m ght be able to bring him around?

|'"d just be reluctant about having M. Grymal oski

put into that role, because he is there to provide

assi stance to David, and yes there is a measure of

assistance in recommendi ng the |less-intrusive
option, but if David is resistant to it, then

woul dn't want that to become a factor in their
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t herapeutic relationship. So M. Grymal oski could

raise it, but if there was significant objection
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to it, then ny recomendation as a therapist would

be that he drop it and move on.

That doesn't necessarily hold
for other individuals of his famly, or for you,
in terms of encouraging himto | ook at that
opti on.

Okay. And, as you are aware, David became a
father over the weekend.

Yes.

Is there a way to approach him at this point in
time, that wouldn't be harnful?

Well, and | mean he, ny understanding is that he
became a father on Friday --

Yes.

-- and so we're three days down the road. | think

that he is going through the, a period of

adj ust ment as anybody m ght to those sorts of

circumstances, but knowi ng whether or not nowis a

good time or two weeks from now would be a good
time would be entirely speculative on ny part.
So that | take it in summary, then, you are
confortable with the diagnosis of post-traumatic

stress disorder?
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Yes.
And you are also confortable there is the
potential to do David serious harmif he is forced

to re-trigger menories?

Yes.

s there anything else you can add, Dr. Baillie,
or is -- that | my have skipped out or skipped
over?

Not that conmes to m nd, no.
Thank you.
Those are my questions, M.
Comm ssi oner .
COVMM SSI ONER MacCALLUM:  Thanks.
MR. HODSON: M. Comm ssioner, if | could
j ust address one point, and it may cause
M. Wolch to ask some further questions.
This witness, in giving
evidence and the report, referred to the outline

of questions. And obviously it's nmy role, if M.
M | gaard appears in the normal fashion, to ask

t he questions, unless M. Wlch reads. One of
the difficulties that -- and he also tal ked about
the nature of the questions, and | certainly

provided himwith an outline of the areas, and

the witness responded about with concerns about
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t he "why" questions, asking why, but why he would
have a knife or why he would drive around. And
| ve | ooked at ny outline, the "why" question
isn't there, it's primarily the "what" questi on,
a recollection of facts as to what happened as
opposed to challenging him why he did certain
t hi ngs. That's not to say that it m ght not be
appropriate, if it's relevant, to ask a why
guestion; for exanple "what, was there a reason
t hat you changed your pants", that m ght give an
i nnocent explanation for that, for exanmple that
woul d be relevant, as opposed to challenging him
So | just wanted to point that
out, and | appreciate (a) | don't want to be
giving evidence, but (b) I think it's
particularly inportant if we're | ooking at an
accommodati on that involves being very precise
and careful about the questions, and | just
didn't want this witness to take from ny outline,
which was given to M. Wl ch and others so that
we knew subject areas -- and |I'm not faulting him
for that, |I'm just pointing out -- that it would
not have been ny intent to challenge the wtness
and say, "well why did you get out of the car",

"why did you do this", "why did you do that", but
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rather "tell us what you did".

So, again, and so | wanted to
rai se on that point before M. Wbl ch was finished
in the event that he had sone questions.

COMM SSI ONER Mac CALLUM: Thanks.

BY MR. WOLCH:

Just on that point, Dr. Baillie -- and |
appreciate M. Hodson's position, and if he has
any direct questions to ask | encourage himto do
it -- if I understand you right you are saying

t hat the open-ended questions are |less threatening
t han the why questions?

Yes.

That doesn't mean an open-ended question will not
cause harn?

That's correct, because -- and that goes to the

i ssue that you raised frommnm report about how M.
M | gaard perceives the question. | appreciate the
clarification that M. Hodson is offering. I
think that it has the potential to renmove some of
the concern that | have, but the overriding
concern persists regarding the way that M.

M | gaard views the questions and whether they,
from his perspective, are seen as putting him on

trial.
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Yes, and can then re-trigger the horrific
circunmstances of being convicted of a terrible
crime he didn't commt, triggering horrific

experiences in jail that 1've deliberately

avoi ded, triggering neeting with professionals who

believe you are a killer, etcetera, etcetera, and

mul tiple suicide attenpts?

Al'l of which are things that he has indicated that

he would like to put in his past and | eave there.

Thank you.
MR. HODSON: | understand M. Elson,
M. Fox, M. WIson, and anybody else wish to
Cross-exam ne?
BY MR. ELSON:
Dr. Baillie, we've met. Again, for the record,
nanme is Richard Elson and |I represent the
Saskat oon Police Service at this Comm ssion of
| nquiry.
M . Comm ssioner asked you a
guestion that | wanted to pursue a little bit

further, and he was asking you a question with

ny

respect to the traumatic event, and | actually had

that |listed as one of the first questions | wanted

to put to you as well.

| take it that you are famliar
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with the National Center for Posttraumatic Stress
Di sorder in the United States; are you aware of
that institution? | understand it primarily deals
with post-traumatic stress disorder in the context
of American mlitary veterans?
Correct.
And, as | read fromtheir web site, the National
Center for Posttraumatic Stress Disorder Fact
Sheet, it indicates that:
"Posttraumatic Stress Disorder, or PTSD,
is a psychiatric disorder that can occur
following the experience or wi tnessing
of life-threatening events such as
mlitary conmbat, natural disasters,
terrorist incidents, serious accidents,
or violent personal assaults |ike rape".
Now, granted, that's not an exhaustive
definition, but it prompted nme to do some further
research through the Internet and el sewhere, and
| certainly was not able to find any literature
that specifically dealt with the traumatic event
being the conviction of an offence, whether or
not the accused had commtted the offence. Are
you aware of any literature that identifies the

conviction as being the traumatic event to
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trigger the PTSD? And |I'm dealing simly with
the conviction as opposed to the incarceration,
which | will get to in a nmonent.

First, | would emphasize that what's on that
organi zation's web site is not the diagnostic
criteria.

| appreciate that.

And | accept your reservation that it was not
intended to be an exhaustive |ist because one of
the events can be an event that chall enges the
integrity of the person.

As |'ve indicated on the bottom
of page 4, "threat to the physical integrity"”, and
so the circunstances that you have descri bed are
certainly the more conmon circunstances in which
PTSD can be developed. As | indicated in response
to | believe your question earlier, working with
police officers who have either had to discharge
t heir weapon or been on the receiving end of
shots, the circumstances under which an officer
woul d di scharge his weapon is when he perceives
his life to be threatened and the use of force is
necessary. So that, | would agree with you, is
the more common circunstance.

| am not aware of a | arge-scale
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study that would have | ooked at the conviction
itself as having been that traumatic event, at

| east in part because we would hope that the
nunber of individuals exposed to that consequence
is relatively limted, so it would be difficult to
do the research. In fairness to your question,
no, | have not seen a study that defines wrongful
conviction as that traumatic event.

Right. And, in fairness, | didn't confine ny
gquestion to wrongful conviction, --

Sorry, right.

-- 1 confined my question to conviction per se.

So if I could re-put the question, and |
appreci ate your answer, but if |I could re-put the
guesti on: You are not aware of any literature or

any studies or any analysis that finds the
conviction per se to be the triggering traumatic
event ?

"' m not aware of any studies, no.

Al right. Now when we talk about -- and | also
appreci ate the answer that you gave when | put the
definition to you fromthe National Center for
Posttraumatic Stress Disorder, it's not taken out
of the DSM 1V, and you are quite right, the DSM |V

criteria talks about the person experiencing,
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or:

confronted with an event or events

that involved actual or threatened death

or

phy

serious injury, or a threat to the

sical integrity of self or others."”

You would agree with ne --

|'mreferring to the

Col es notes version of the DSM-1V, not the

version you have, but | believe I"'mreferring to

that criteria correctly --

you would agree with

me that the question really depends on whether or

not the threat to physical

integrity is of such a

degree that it could constitute a traumatic
event? We're not saying that any threat to
physical integrity could constitute such a
traumatic event; you would agree with that
proposition?
Yes, and in fact | would enmphasize that
proposition, because criteria (a) is actually that
two-part definition in which both parts have to be
present, so we're talking about part A.:
"the person experienced, wi tnessed, or
was confronted with an event or events
t hat involved actual or threatened death
or serious injury, or a threat to the

physical integrity of self or others",
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and:

"(2) the person's response involved

i ntense fear, hel plessness, or horror."
So simply the exposure does not get you the
di agnosi s unless that second criteria is also
met .
And the response has to be the immedi ate response,
is that correct?
Not necessarily, no.
It's nmy under -- as | read the definition, the
person has been exposed -- we've gone over it a
t housand times and forgive nme for going over it
again -- the person has been exposed to a
traumatic event in which both of the follow ng
were present; | read that as saying that the
response has to be relatively close in time to the
traumatic event?
And that's the only distinction that |'m draw ng,
"' m not saying that it has to be sinultaneous, but
clearly a response that is generated years | ater
would not fall into the "in which" |anguage that's
used in that sentence.
So in the case dealing with David M| gaard, if the
conviction per se of an offence he did not commt

were to be the traumtic event, it would have to
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be regarded as a threat to his physical integrity
as you described, and the response by M. Ml gaard
to the conviction per se would have to be one
involving intense fear, helplessness, or horror.
It would be fair to say that, in the information
you received, you did not find evidence of a
response of intense fear, hel plessness, or horror
that was relatively close in time to the traumatic
event, namely the conviction?
One of the reasons that | have difficulty
isolating the traumatic event to sinmply the
conviction is that during the first year of his
i ncarceration one of the coping strategies was to
be focused on the outcome of the appeal process.
As you know, the appeal decision canme down exactly
one year after the conviction, and his appeal was
denied. There are nultiple references in the file
documents to how he was | ooking forward to that
appeal as his exoneration, so he may have del ayed
the sense of hel pl essness by believing that he
sort of had one nmore option available to him

Even after that appeal decision
came down in January of 1970, he then had hope
regardi ng the appeal to the Supreme Court of

Canada, so again the feeling of hel pl essness may
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have been del ayed by a focus on those things that
were still to come that he saw as having the
potential for exoneration.

Let's talk a little bit about the incarceration.
It's my understanding -- and, again, maybe |'|
put the same question | put to you before but
except do so in the context of an incarceration
rather than a conviction: Are you aware of any
[iterature or study that has identified the
traumati c event being the sinple incarceration,
ignoring for a monment what occurs in the
incarceration, --

Yes.

-- but the sinple incarceration as being the
traumatic event?

Yes.

And what type of literature are you aware of in

t hat respect?

Primarily in the context of refugee applications
for individuals who had been incarcerated in their
home country.

Would it not be fair to say that, for individuals
who had been incarcerated in their home country
with respect to refugee applications, it was the

event or the events which occurred during
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i ncarceration which were essentially the traumatic
event? |I'mreferring to acts of torture or

vi ol ence while in custody.

Not necessarily. And in some of the applications
it would be an individual who for political
reasons was incarcerated, and, as a result of that
incarceration or as a result of events associ ated
with the incarceration, |lost their standing in the
community, lost their enployment, |ost their home,
etcetera, and so by the time the incarceration was
done, even if nothing happened of particular note
during the incarceration, that period of time
became a significant trigger for the
post-traumatic stress.

Al'l right. And in those proceedings, though,
where a person is making an application for
refugee status, presumably that incarceration, if
it was the triggering event for post-traumatic
stress disorder, did not prevent them from giving
evidence in support of their refugee status
application?

And | grant that in most of the cases the

i ndi vi dual has been forthcom ng in describing to
me the nature of their incarceration, yes.

And certainly has been forthcomng in describing
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the events | eading up to the incarceration?
Yes.

You - -

Let me just -- if | can take it a step further?
By all means.

There is a body of research that says that, for

some individuals, retelling their story is

t herapeutic. The context in which they tell the

story, the support that they are given for the

story, helps themto overcome the traunma. It has

to be handled carefully by a therapist, but | w
fully accept that there is some research that
points to that.

That's not to say that every
i ndi vidual with PTSD is going to respond to that

particular intervention. Certainly, from a

critical incident approach, there is a belief that

if we get front-line responders to tell us what
happened to normalize the process for them and
allow them to move on, that that may mtigate
agai nst the production of synptonms of PTSD, but
is not universal and so the fact that one

i ndi vi dual responds positively to telling the

it

story repeatedly doesn't mean that all individuals

with PTSD are necessarily going to benefit from
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t hat approach.

The therapy, or the treatment that you are
referring to in that respect | understand is
referred to as exposure therapy?

Broadly, yes.

On that same point, | understand that prosecutors
fromtime to time have had to deal with victins
comng forward and giving evidence with respect to
traumati c events they have experienced, notably
victims of rape or sexual assault, and | take it

t hat you would have had occasion perhaps, from
time to time, to deal with such wi tnesses?

Yes.

Is it not fair to say that some of those witnesses
i ndicate an extrenme reluctance to testify and to
relive the events of their experience, but that
when ultimately conpelled to give evidence they
find the actual giving of the evidence to be

t herapeutic in nature, that it's good sometimes to
get off their chest and they are able to give
evidence in a manner that surprised even

t hensel ves?

There are certainly some individuals who have that
experience. | would caution, though, that there

are other individuals who find the process to be
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extremely frustrating and, therefore, the giving
of the evidence and the outcome to that evidence
bei ng provided to the Court can be detrimental for
t hem | am certainly aware of both scenari os

pl ayi ng out .

Now in the case of M. M| gaard, when you were
conducting the file review | understood -- and
correct me if I"'mwong -- | understood from your
report and from your evidence that primarily the
mat eri al you reviewed consisted of mental health
records relating to M. Ml gaard and also rel ated
to transcripts of this Comm ssion of Inquiry?
Yeah.

s that correct?

| -- that was primarily what | was | ooking for,
yes.

Did you review any other statements or evidence
given by M. Mlgaard in related proceedi ngs?
Um | had the, the tape fromthe -- sorry, prior
to writing nmy report | had some of the questions
and answers that were given in other proceedings;
since witing the report | have had the
opportunity to review the video tape, part of
video tape fromthe Morin Inquiry.

Let me be somewhat nmore specific; did you have
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occasion to review the testinony or the transcript
of the testinmony that M. M| gaard gave before the
Supreme Court of Canada?
Not in its entirety. | | ooked at parts of it.
Ri ght. And when you read parts of it you were
able to discern that M. Ml gaard did, at that
time, give evidence with respect to specific
events |l eading up to the events involving hinmself,
M. Cadrain, and Ms. John, and M. W/l son in
January of 19697
| am aware that he gave those answers. "' m al so
aware of some information relating to his
functioning during the time that he was in Ottawa,
including a conmunication -- |1'm not sure who the
aut hor, | believe it was David Asper who was the
aut hor of the letter that was sent to the parole
board regardi ng some observations that M. Asper
had made, | may be in error, it's in nmy binder --
regardi ng some observations that M. Asper had
made about M. Ml gaard's functioning; the sense
that he was out of it, the sense that he was
di stressed by the process before the Supreme
Court .

So yes, he gave the evidence,

"' m not disputing that at all. The question that
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| keep com ng back to, though, is the effect of
giving that evidence.
| think that it's -- to go back

to ny report, M. Mlgaard could sit here and
answer some of the questions, potentially all of
t he questions that are put to him particularly if
M . Hodson is able to phrase those questions in an
appropriate manner, and other counsel as well. My
concern is about what happens after he has | eft
the Inquiry and the effect that could come to him
at that point.
Now - -

COWM SSI ONER Mac CALLUM: Sorry, M. Elson,
| didn't get a date on the nost recent date of

mental health records that you exam ned?

Well, M. Grymal oski's report from November of
2005, the | ast before that | believe would have
been 1993.

COMM SSI ONER MacCALLUM:  Okay.

BY MR. ELSON:

So there would have been nothing -- it's a fair
poi nt that M. Comm ssioner raises -- there would
have been nothing that you would have reviewed
bet ween 1993 and 20057?

That's correct.
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Now were you aware that M. M| gaard had submtted
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to an exam nation for discovery in the civil
proceedi ng he had commenced in May of 19967?

Yes.

And did you have occasion to read the transcript
of the exam nations for discovery which were
conducted by M. Halyk, M. Kennedy, and

M . Kovatch, as he then was?

| did not review that material. | was aware of
the availability of the transcript but | did not
review it.

And were you aware that, at the time of that

exam nation for discovery, M. Ml gaard had

al ready begun the therapeutic relationship with
M. Grymal oski, which I understand began in May of
1995, exactly one year prior?

G ven the chronol ogy, yes.

And are you aware of any occasion in which M.

M | gaard required hospitalization or medical care
as a consequence of testifying at the exam nation
for discovery?

There is some uncertainty regarding when the
hospitalizations have or may have occurred. The
information that was provided to me is that there

may have been as many as six periods of
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hospitalization over the |ast decade. | indicated
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to M. Wlch, as | did in ny report, that having
access to that information may be useful, but that
requires us to determ ne which hospitals the

adm ssions occurred at and to have M. Ml gaard's
consent for the release of those records, and that
woul d require me or sonebody having sonme

communi cation with M. M| gaard about when those
hospitalizations occurred. So | can't say, one
way or another, whether it occurred shortly after
his appearance at the Supreme Court, shortly after
t he deposition given in the civil proceeding, or
conmpl etely unrelated to those events.

It would seemto nme, in nmy own sinple way of

t hi nki ng, that M. Grymal oski would have been
awar e of whatever consequences woul d have occurred
if they occurred subsequent to the exam nation for
di scovery in 1996. M. Grymal oski was of no
assistance to you in providing information as to
what may have occurred subsequent to that

exam nation for discovery?

In fairness to him | don't recall asking him
about that specific time period.

Now, having said that, you indicate that the

information with respect to those hospital
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adm ssions would have been of some use to you --
Yes.

-- in maki ng your assessnent?

Yes.

And it may very well be that those hospital

adm ssions had absolutely nothing to do with him
having to -- M. Ml gaard having to remenber
events of 1969, 1970, or 1971?

As |'ve indicated, they may or may not be related
to that circumstance.

And | take it that you were not aware as to the
nature of the testinony M. Ml gaard gave in My
of 1996 at the examnation for discovery
specifically dealing with the events of January
31st, 1969, and the events for some days

t hereafter?

| am not aware of the specific information, no.
Now when you talk about M. Ml gaard may find or
may perceive sone responsibility on his own part
for his wrongful conviction, am | off base in
suggesting that that opinion of yours really has
nothing to do with whether or not David M| gaard
is suffering from post-traumatic stress disorder,
sonmebody may feel responsible for the consequences

whi ch befall them innocently in the absence of
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suffering from post-traumatic stress di sorder?
Sonmebody -- | agree with that |ast sentiment,
yeah, sonebody may feel that sense of

responsibility. In the context of an individual

who has post-traumatic stress disorder there would

be a heightened sensitivity to that implication
and there would |likely be a heightened response t
the anxiety that flows from his understanding of
sense that he had a role to play.

And, as to the degree that there is that

hei ght ened response, it would be very subjective

o

a

to identify that, would it not, there is really no

objective criteria by which we could do it?
| think that it -- well, certainly for me it woul

be specul ative because | haven't had the

d

opportunity to do an interview with him In terns

of assessing severity, | mean we can pull out
vari ous scales, but ultimately they conme down to
sort of "on a scale of 1 to 10 how nmuch this is
affecting you", and that is subjective, based on
t he experiences of the individual.

So to rephrase, perhaps, the answer you've given

and the question | put, perhaps not as eloquently

a

as | should have: If you have somebody who has no

ment al di sorder what soever, who has been
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wrongfully convicted, there is no mental history,

there is no even renote suggestion of
post-traumatic stress disorder, no schizoid

personality disorder, no borderline or bipolar

, It

is still conceivable in those circumstances that

such a person, when confronted with some perhaps

enmbarrassi ng questions, m ght feel a degree of
responsibility for the consequences that befel
them and m ght feel very badly about it?

Yes.

So we don't confine that experience to individuals

who suffer from any kind of a particular
personality disorder?
Well, and to be clear, post-traumatic stress
di sorder is not a personality disorder.
"' m sorry.
It's okay, it's a mental disorder but it's not
axis 2, it's axis 1.

But, no, we do not confine t
consequence to those individuals that have a

ment al disorder. MWhat |'m saying is that, in

hat

t he

context of the likely diagnosis of post-traumatic

stress disorder, the response that M. M| gaard or

any individual with that diagnosis m ght have

t hat suggesti on would be significantly higher
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an individual who does not have that diagnosis.
Now the C. criteria out of the DSM 1V is:
"Persistent avoidance of stinuli
associated with the trauma and nunbi ng
of general responsiveness (not present
before the trauma), as indicated by
three (or more) of the follow ng:",
and then it proceeds to describe seven
sub-criteria. And | won't repeat those now but
it basically, as you've indicated, talks about
avoi dance of stimuli, and | believe you answered
M. Wolch's question with respect to the presence
of M. Mlgaard in the Comm ssion hearing room on
Oct ober 24th of 2005. To actually come before
t he Conmm ssion hearing room a Conmm ssion that is
charged with the responsibility of determ ning
the circunstances and how it may have occurred or
how it did occur that David M| gaard was
wrongfully convicted, actually comng into the
hearing room would you not agree with ne that
that is inconsistent with him attenmpting,
repeatedly, to avoid stinuli associated with the
trauma, assumng the trauma is the conviction and
i ncarceration?

| would agree that that act, in and of itself, is
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i nconsi stent.

My understanding is that when
M. Ml gaard appeared at that time, that he had in
effect a witten statement that he wi shed to read,
t hat was then followed by a question and answer
with the media, and by having the written
statement, that may have been a way of him
managi ng his anxi ety about the situation. As I
believe he indicated, he came here because he saw
this as being the optimal environment in which to
make his point.

| agree with your prem se that
it's inconsistent with the general issue of
avoi dance, but | think there may have been some
overriding features of his decision to do that, or
his way of managi ng the anxiety, that made it
possible for himto enter into that situation.
On those sane |lines, would you agree with nme that
his attendance at an exam nation for discovery for
a period of three to four days, if ny nmenory
serves me correctly, | stand to be corrected by
counsel who is more famliar with the transcri pt
than | am but | understand he was in Saskatoon
attendi ng an exam nation for discovery on May 6th,

7th and 8th and maybe the 9th of May. Wuld you
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agree with nme that his attendance at an
exam nation for discovery in a civil proceeding

answering questions by opposing counsel with

respect to the events and circunstances | eading up

to his conviction would also be inconsistent with
the category C., namely, repeatedly trying to
avoid the stimuli in question?

Well, first | think we need to be clear that

avoi dance for many individuals of PTSD cannot be
uni versal . If there was a very serious car
accident, for example, that doesn't nmean that the
person will never again get into a car, there
woul d be a |l evel of anxiety associated with every
time that they get into the car and as time goes

by that |evel of anxiety may be di m nished, so

it's not that you end up with absolute 100 percent

conpl ete avoi dance of anything to do with the
stimuli, so | accept the notion that him com ng
and participating in the deposition would have
been an indication that he wasn't avoiding

Saskat oon and wasn't avoiding that sort of

adversarial questioning. Again, | don't know what

effect that appearance woul d have had on him and

don't know what other strategies he m ght have had

in place for how to deal with the anxiety of that
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situation.

| understand. | wonder if | could have the

menor andum of January 26, 2006 from the
Respondents to M. Hodson placed on the screen.
That's today's memorandum t hat had been earlier
read. If we could just scroll down to this part
here. Dr. Baillie, | understand you were present
when | read this menoranduminto the record this
afternoon?

Yes, | was.

And | take it that until today you were not aware
that the parties who submtted this menorandum had
stated this particular position; is that correct?
That's correct.

What is your response to the conditions that the
Respondents are suggesting to the Comm ssioner
with respect to the receipt of M. Ml gaard's
evidence; nanely, that it be a video and audio
recording subject to the four conditions that are
enumerated in the menorandum?

My first reaction is that it is consistent with
one of the options that | had put forward as
showi ng an accommodati on. It says the exam nation
must be conducted in person, it doesn't say where.

| would suggest that if the exam nation was to
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take place in Vancouver, that that m ght address
some of the concerns that have been raised as
opposed to another room here or for an extended
period of time here.
If I could interrupt you, the om ssion as to where
was del i berate --
Okay.
-- because that has been left open to be
determ ned by either the Comm ssion or Comm ssion
Counsel and M. Wl ch, so we take no position as
to where it occur.
Okay. Apart from that issue, | see the proposal
as being consistent with one of the options that I
presented and therefore I'"'mconfortable with it.
And in your mnd, would this represent a
reasonabl e m ddle ground?
Yes.

MR. ELSON: Thank you, Dr. Baillie. | have

no further questions.

BY MR. FOX:

Dr. Baillie, my name is Aaron Fox, |I'm the |awyer
for Eddie Karst, he was one of the original police
i nvestigators. | " m sure you' ve probably seen his
name mentioned a few times when you went through

the materi al . You' ve covered most of the ground
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and |'mjust going to try and sort of sum up what
my |imted understanding is of what you've said
and make sure |'ve got it right.

| think it would probably go
wi t hout saying that as a professional, and a
medi cal professional in your particular field,
prior to making a diagnosis or rendering an
opi nion, you obviously would like to have access
to as nmuch relevant information as possible?
Yes.
And in a perfect world, if there are medi cal
records avail able, you would |ike to see those
medi cal records?
That's correct.
They m ght have information that's relevant, they
m ght have information that's irrelevant, but you
would like to cover that base off, see the medical
records and see if there's anything that hel ps you
with the diagnosis?
Yes.
And in a perfect world you would |Iike to obviously
meet with the individual if you can and make sonme
assessnment there, either through your discussions
with them whatever checks you m ght make of them

what ever tests you m ght adm nister, again, just
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to help you make your diagnosis?

Yes.

You m ght also in a perfect world, and dependi ng
on the particular case, but maybe access
information fromthird parties, others who have
dealt with the individual, and that could be
famly or whoever and sometinmes those opinions my
be tainted or jaded or whatever, but it's just
more information that you can get to put in there
and hel p you make your assessnment?

Referred to as coll ateral sources, yes, they are
hel pful .

Ri ght . Now, in this case |I think it's -- you
haven't spoken to David M Il gaard yourself?

That's correct.

Okay. And as | understand it, you've not seen any
medi cal records in relation to David M| gaard that
have been generated since 1993 ot her than

M. Grymal oski's report of Novenber 4th, 20057
That's correct.

Okay. And have you had occasion to review M.

Grymal oski's file?
No, | have not, sinmply the report that was put
bef ore the Comm ssion, and then nmy conversation

with M. Grymal oski earlier in January.
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What |'m getting at though, did you ask himto,
for example, release to you his file, his notes,
that sort of thing?

No, | did not.

Did it occur to you that you m ght want to do

t hat ?

Not in these circunstances. Again, it's quite
clear that M. Grymal oski has worked hard to
devel op a therapeutic relationship with M.

M | gaard and | think that asking for disclosure of
notes froma 10 year period had the significant
potential to jeopardize that relationship. M.
Grymal oski was useful in giving me a summary of
some of those contacts, so | did not push with him
the issue of wanting to access the entire file.
You see of course the difficult position that that
puts us all in, you appreciate that?

Yes.

And | think in fairness, you've recognized that
yoursel f when you've testified today and

recogni zed that in your report?

There are Iimtations that take nmy report out of
the real m of being a "assessnment"” and into, as was
characterized earlier, a commentary or opinion.

Sure. And | think page 3 of the report, and I'm
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not sure if it needs to be brought up, but the

| ast full paragraph on that page and the

concl uding sentence in that page, or paragraph:
"... | accepted the information provided
by you --"

That's referring to M. Wl ch,
"-- and by M. Grymal oski regarding M.
M | gaard's reluctance to meet with ne
and | did not have any contact with him
| am therefore, unable to offer what
could be called an "assessment" of him,
but | can provide comentary related to
ot her information made avail able to nme."

That would be that portion right there?

Yes.

And we can just highlight that.

Yes.

And so it would be fair to say that in | ooking at

your document dated January 13th, 2006, which is

what 1've highlighted here, that portion, this

woul d be referred to by you as a commentary on M.

M | gaard's situation as opposed to an assessnent?

That's correct.

And in your comentary you nmake reference to real

and substantial harm | think | saw those words
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mentioned a couple of tinmes?

Yes.

And that's really what you are attenpting to
comment on, what m ght cause real and substantia
harmto M. Ml gaard; correct?

Yes.

And it obviously goes without saying, none of us
want to see any real and substantial harm caused
to him and again, the somewhat difficult position
you are left with is that it's, | think you are

confortable in agreeing with M. Grymal oski's

di agnosis that there's a post-traumatic stress

di sorder condition that M. Ml gaard suffers from?
Yes.

Correct? The somewhat difficult part for you is
to assess, okay, if he's going to be questioned
about the events, say, of January 31st, 1969, what
i mpact is that going to have on him

It is undeniably nmore difficult for me to form a
conprehensi ve opinion on that point wthout sone
of the sources of information that you've

descri bed.

Sure. And not very hard for any of us, even ne

being a cynical defence |lawyer, to recognize that

speaki ng about all of these events is probably

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Patrick Baillie
by Mr. Fox
Vol 114 - Monday, January 30th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 23118

very unconfortable and would not be very pleasant.
The bigger step or the bigger question | guess is
will it cause real and substantial harmif that

t akes pl ace.

And | think as I've indicated in the report, if

not in nmy oral testimny today, there are two

i ssues, one is the effect that testifying may have
on him it's not necessarily purely related to the
ability to testify, but the effect that it could
have on him and some indications, although I
haven't been able to get access to the records, of
past occasions of testifying causing himto have
ment al breakdowns, for |lack of a better word.

Sure. And that was the next point | was going to
get at, is that obviously in making that
assessnment, one of the |ogical things you would

| ook to is what has happened in the past?

Yes.

M . El son questioned you about, or asked you
guesti ons about the exam nation for discovery and
that would be fair to say would have been a fairly
adversarial situation, you would have enough

knowl edge of the court process to recognize he's
bei ng questioned in a fairly adversaria

circunstance?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Patrick Baillie
by Mr. Fox
Vol 114 - Monday, January 30th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 23119

And again, nmy understanding of the chronology is
at that time the DNA results hadn't yet been
produced and so the sense of exoneration was still
a significant question mark in some people's

m nds.

Sure. Wuld you understand, or are you aware at
this point in time that there is no issue with the
factual statenment that David M| gaard was not
responsi ble for the death of Gail M Iller?

Oh, of course there's absolutely no doubt about
that in nmy m nd.

But you understand -- but do you understand that
that's nmore or less the prem se on which we're
here?

Yes.

In other words, it's not really open to anybody to
suggest the contrary?

Well, the title of the Comm ssion is the

Comm ssion of inquiry into the wrongful
conviction, so | would assume from that that
everybody is working fromthat prem se.

And that would be a dramatically different
situation, say, for exanple, in 1996 where that
issue still seemed to be a live issue at that

point in time?
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| would say it's a potentially different scenario.
| can't say that it's dramatically different
because | don't know how he woul d perceive it.
" m wondering, Dr. Baillie, why you didn't read
the transcripts of the exam nation for discovery?
In part because the content of the answers isn't
particularly relevant to the question that the
effect of giving those answers may have.

Do you think it m ght be useful, though, to see,
for example, if there were any questions put to
hi m about how he was doing, how he was feeling
whil e the discovery was going on, that sort of

t hi ng?

It's certainly possible, yes.

And it didn't occur to you that you m ght want to
| ook at that to see what is in there?

In part nmy oversight was because | wasn't aware
until relatively late in the process of those
transcripts and that | had nade two trips to
Saskat oon and reviewed a pile of documents and
frankly hadn't come across those yet.

Okay.

And so didn't have the tinme to be able to respond
to the Comm ssion's desire to have this report

addressed and go through all of that information.
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And | appreciate what you say about the | arge
volume of material. Were you aware when you
prepared your comentary that those exam nations
for discovery had taken place?

| had become aware of it during that week.

And | was curious, as | understand it, you made no
specific inquiries of M. Grymal oski as to how M.
M | gaard dealt with the aftermath of those exans
for discovery? That was | believe the answer that
you gave to M. Elson.
That's the best of my recollection. | can | ook at
my handwritten notes from that telephone
conversation. Obvi ously the 30 m nute
conversation was not transcribed into ny letter to
M . Wbl ch.

Sure.

To the best of ny recollection, | did not ask
specifically how M. Ml gaard had dealt with that
situation, but the information that was provided
to me indicated that there had been the six
hospitalizations over the last 10 years that may
have been related to those sorts of occurrences.
Well, you see, that doesn't get us very far.

| understand.

You see, and what | was just wondering, Dr.
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Baillie, is here's a circunstance where M.
M | gaard was questioned for, it |ooks |like, three

days by three different | awyers about a | ot of

aspects of this particular matter and it woul

seem that in assessing how he m ght respond t

d

o

some questioning now, how he responded at that

time, whether he in fact needed hospitalizati
treatment or whatever, would be fairly inmport
And | don't quarrel with you. | think in a
perfect world, as | indicated, to use your

| anguage, as | indicated in the report, had |
i nformati on based on the hospital adm ssions
which | was being led, if |I had been able to
that information it would have clarified that
question for me. There are hurdles, as I

i ndi cated, in obtaining that information.

on or

ant ?

had
to

see

don't

di spute with anybody that having that information

woul d have been useful.
Did you ask for that information?

| wasn't able to decide -- | was unable to

determ ne, (a), where the hospitalizations had

occurred, or (b), to be able to get M. Ml gaard's

consent for the release of that information.
COMM SSI ONER Mac CALLUM: Was that "or"

"and" ?
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Sorry? That was an and.
COMM SSI ONER Mac CALLUM: Yeah, he didn't

consent.

BY MR. FOX:

So M. Ml gaard woul dn't consent?
No, | didn't ask for it because again --
| think that's what you wanted clarified,
M . Comm ssioner?
COWM SSI ONER Mac CALLUM: It is.
| did not ask for his consent. My comment was |

didn't have his consent.

BY MR. FOX:

Yeah, okay.

And | didn't know where those hospitalizations had
occurred. To say they occurred in, let's say,
Toronto, still |leaves me with many, many hospitals
to which those adm ssions could have occurred.

Did you ask M. Grymal oski to provide what
information he could as to where those
hospitalizations occurred, when they occurred and
if consents would be provided?

Well, | asked M. Grymal oski if he knew where

t hose hospitalizations had occurred and when those
hospitalizations occurred. | did not ask him

regarding the issue of consent.
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And what M. Grymal oski was able to tell you is
t hat he was aware that there may have been as many
as six hospitalizations, but doesn't know if they
directly related to M. M| gaard speaki ng about
the events of his conviction or what led up to it
or his incarceration afterwards?
That was my understandi ng, yes.
Would | be correct as well that in terms of his
attendance, for exanmple, at the Supreme Court of
Canada, you didn't follow up or check to see if
there were any specific medical records that
related to any treatment that occurred after he
testified at the Supreme Court of Canada?
Again, there was no follow-up in terns of medical
records, but as |'ve indicated, there were sonme
documents | believe, although | could be in error,
that it was a letter from M. Asper describing his
observations of M. Ml gaard's behaviour.
We've heard the statement nmade that the problem
that M. Ml gaard has isn't with speaking of it,
it's just that afterwards -- maybe I'll read it,
and | think this is on page 2 of your report,
right there, the point -- this is M. Wl ch:

"The point that has to be realized is

it's not the testifying that's the
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problem 1it's not the speaking, it's the
menories that get triggered fromit that
is the problem and | don't think
anybody really wants to see David back
in hospital, and that's what's happened
in the last few years any time he talks
about the incident, he's hospitalized
shortly thereafter. It's not a problem
with speaking, it's the effect it has on
him and that's what I'mtrying to
determ ne, to put before the Conm ssion
our position."

Would | be correct, Dr. Baillie, that you haven't

seen a single medical record of any

hospitalization of David M| gaard as a result of

speaki ng about the Gail M Il er nurder or his

conviction?

That's correct.

COMM SSI ONER Mac CALLUM: I f you are going
to be a while, M. Fox, we'll have to put you
over.

MR. FOX: | think I"m just about finished
if you can give me a mnute or two nore,

M. Comm ssioner?

COMM SSI ONER MacCALLUM: All right.
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BY MR. FOX:
Thanks. Have you been able, M. Baillie, or Dr.
Baillie, I'"msorry, have you been able to make any

di stinction between the effect of M. Hodson
speaking with M. Ml gaard versus, say, you as a
medi cal professional speaking with M. Ml gaard?
Do you understand the point I'm what |'m getting
at there? | appreciate why his experience with
speaking with medical people over an extended
period of time and them frankly not believing him
and throwi ng that back at him|l'm sure has had a
significant effect on him Of course M. Hodson
to my know edge isn't a medical man, but that

m ght be a less stressful situation than another
medi cal professional such as yourself perhaps

speaking to himdirectly?

" m sorry, |I'mgetting caught up in the question.
Yeah.

And if you are asking -- well, sorry, let nme see

if I can have you ask it again.

Sure, and what | was just saying, are you able to

comment on the distinction between M. Hodson
speaking with M. M| gaard about some of these
matters versus you as a medical professional?

| think that the distinction can be drawn that M.
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Hodson has in fact met with M. Ml gaard on

beli eve November the 17th and has had sone

di scussion with M. Mlgaard in the presence of

M. Wolch and | believe M. Grymal oski, so M.

M | gaard was open to that meeting, but expressed

t hrough M. Wolch and through M. Grymal oski his
reluctance to neet with ne, so that would suggest
to nme that there's a difference in his approach to
the two different types of questions.

One m ght take from that that he's nore
confortable speaking -- nothing personal here --
more confortable speaking with M. Hodson than
anot her medi cal person?

| think the overall context is different. If it
was M. Hodson and M. Ml gaard only, | don't know
what that scenario would lead to, but in the
meeting that | understand to have occurred in
November, M. M| gaard was assisted by people whom
he trusts.

The last thing | wanted to just ask you about was
there is, you tal ked about tangential questions
whi ch m ght not cause as much of a problem versus,
| think you used the word pressing questions, and
an exanple of a pressing question would have been

when you saw the Morin tape, and we haven't seen
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the Morin tape, so |I'm speaking just from what
you've told us, but there is, as | understand it,
M. Carter specifically was asking himto describe
his experience while incarcerated and that's what
you would view as a very pressing question?

Yes.

And again, one doesn't know because you haven't
spoke with David or | ooked at the medical records,
but, for exanple, speaking about friends or
activities of January 31st, 1969, which was the
day they were in Saskatoon, but he was not
involved in the death of Gail MIler, m ght not be
as pressing or as traumatic to deal with as, say,
actually speaking about the incarceration?

Again, the only information that | have is his
statement of every time | talk about it, | get
physically sick, | don't want to go there. I

don't know -- and | think |I actually said in the
report that | had to make a certain degree of

assumption as to what it was that he was referring

to.
Yeah. And | think -- and that was ny next
question, | think you've already answered it, when

you say, you know, he said in the past every tine

| have to go there, not exactly sure what there is
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when he's referring to that; would that be fair?
Yes.

MR. FOX: Thank you, Doctor. Those are al
t he questions | have.

MR. HODSON: M. Conmm ssioner, | canvassed

to see whether if we pushed we m ght get Dr.
Baillie done today and | don't think we wll.
M. WIson has perhaps 15 to 20 m nutes and M.
Wbl ch has sonme redirect, so | apol ogize, Dr.
Baillie, but | think probably tomorrow nmorning
then followed by M. Grymal oski, but probably
anot her 45 m nutes to an hour, not even that.
Okay?

COMM SSI ONER MacCALLUM:  Yes, thanks.

(Adj ourned at 4:39 p.m)
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