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Transcri pt of Proceedings

(Reconvened at 9:00 a.m)

COMM SSI ONER Mac CALLUM:

JAMES ALEXANDER JOHNSTON FERRI S, conti nued:

BY MR. HODSON:

"Il ask Dr. Ferris to return to the stand. Good
morning, Dr. Ferris.

Yest erday when we adjourned we
were just tal king about the work that you were
doing in 1997 relating to the DNA and | think you
told us a bit of the history of your |ab, you
described it as a research lab rather than a
forensic lab; is that correct?

That's correct.
And | just want to go through that a bit further.
What woul d be -- a forensic |ab, the purpose of

t hat would be to do work with the purpose of

presenting your results in court; is that correct?
That's correct. All of the forensic science
| aboratories that |I'm aware of in Canada are

responsi ble for the collection and anal ysis of
sanples submtted to them the purpose of which is
ultimately the presentation of evidence in court.
And would there be, for a forensic | aboratory, a

protocol or a set of rules about the handling of
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exhibits, the transferring of exhibits and the
dealing with exhibits?

Yes, there is, there are extremely strict
protocols, even to the extent of maintaining |ab
books and records with regard to everything that
has been done. In particular, in forensic

| aboratories careful documentation is made of all
of the individuals who handle and test sanples.
For example, the issue of continuity with an

exhi bit would be important for a forensic lab to
ensure that the -- who had the exhibit at all
times; is that right?

That's correct.

And would there be also a concern about

contam nation so that steps would be taken to
ensure that there's not cross-contam nation or
contam nation of an exhibit?

Yes. Even in the early days that would have been
standard to most of the protocols.

And am | correct that one of the purposes of that
is so that if your forensic work resulted in

evi dence that would have to be put forward in any
type of |egal proceeding, that you as a forensic
pat hol ogi st or as a scientist could come forward

and say fromthe monment | received this exhibit |
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can tell you exactly what happened to it, where it
was, what was done with it and |I now have it?
Yeah.

And here's all the notes to cover everything that
was done?

That's correct.

Now |l et's tal k about a research lab. Wuld the
same, would the research |ab have the same
concerns or reasons as a forensic |ab about
continuity, avoidance of contam nation, etcetera?
Well -- excuse ne. Not all | aboratories, not al
research | aboratories would have those concerns,
but I was a trained forensic pathologist. W were
engaged in what we thought of as forensic research
and because there were so few people involved in
the | aboratory work on a day-to-day basis, it was
a total of four people, we did in fact keep
records that would have been simlar to the
records kept by a forensic science |aboratory, but
woul d not have been necessarily within their
standard format, but we knew that any results that
we had obtained in our research project would be
subject to quite intense peer review. W were
hoping that if we did produce publishable results

on DNA degradation, that in fact it could then
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become part of forensic |aboratory protocols, so
t hat al though we were not actually a forensic

| aboratory, | think we would, we were doing things
t hat woul d have nmet the standards that would be
normal |y expected of a forensic science

| aboratory.

And do | take it from that that your objective
when you undertook the work with respect to the
Gail MIler exhibits, that your objective, if

t hi ngs went well, was to publish a paper or sone
type of document on the issue of DNA degradation?
No, | don't think that particular case would
necessarily have become part of our research
publications. W may, with appropriate consent,
probably from Ms. Ml gaard and from David, we

m ght have been able to use that case as a case
example to justify the work that we were doing or
to give an exanmple of the type of degradation that
we were recognizing in our research, but we
weren't -- we really hadn't considered that. W
were doing this case sinply because of our own
interest in degradation and we were interested to
see whether, in a sanple that was an historic
sanpl e, that we had some idea of how the sanple

had been obtained in the court registry in
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Saskatoon, that it was interesting for us to
what sort of degradation was occurring.

And so from your |ab's perspective, to take a
exhi bit that was 20 years old, look at it and
at the degradation issue, that was your focus
interest as a researcher; is that correct?
That's correct, although clearly we were doin
actual exam nation at the request of Ms. M
to see whether or not we could obtain any res
t hat m ght assist her.

And a result that m ght assist her would be,
example, if you could get DNA, enough DNA fro
clothing, compare it to David M| gaard's DNA
if it did not match, then that would be somet
t hat m ght be of assistance to her?

That's correct.

And i f that had happened, based upon the work
your research |ab had done, would that have b
result that would be the equivalent of what a
forensic scientist would do and woul d present
court or would further, would further steps n
to be taken?

| think -- obviously we never got that far, b
certainly at that time it was in nmy m nd that

we got an interpretable negative result, whic
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what we were effectively |ooking for, a sanple
that did not match, | would have reported back to
Ms. MIlgaard and M. Wl ch and would have said

| ook, these results indicate that this is not
David's sample and that | think you need now to
get it properly tested in a reputable DNA

| aboratory, some of which were avail able, and
probably in those days the only place to go would
have either been the home office in Britain or the
FBI .

So do | take it fromthat, and | mean no

di srespect, but you said you would then have it
tested in a reputable DNA |lab. WAs your research
|ab a reputable -- let nme take out the word
reputable. Was it a DNA | ab?

Well, we were a DNA research | ab. I think --
remenber, for expert testinmony to be given in
court, particularly in North America, the
technol ogy has to be proven, it has to be
established and it has to be given by trained
peopl e who have experience of giving this evidence
in court. | mean, for the first five years of the
presentati on of DNA evidence al nost every single
case was challenged on the issue of credibility,

reproducibility, even the statistics were
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chal | enged, and we sinply would not have been

up

to that, that was not our area of interest, and |

t hi nk we would have been m sl eadi ng people if we

claimed that we could do that.

So if you would have had a result that you cou

I d

match and it excluded M. Ml gaard, am | correct

t hat what you are saying is that you, Dr. Ferr

woul d not have come forward and said here's ny

i's,

opi nion, this DNA does not match, | exclude David

M | gaard as a suspect, things of that nature?
Well, if | had said that, it would have been
sinply as a prelimnary study. | woul d probab

have said this sanple does not appear to match

Iy

and

this sanmple is inconsistent with David within the

criteria of our |aboratory.

So -- and I think you said earlier, you talked

about a prelimnary test, so is your work simply

an initial screening then to see if the DNA | ab,

another DNA | ab could do further work, is that
what you are telling us?
Yes, but the problemis of course we never got

that far. |'m sure Ms. M| gaard was hoping t

hat

we could come out with a black and white answer

and if we had got a black and white answer, it

hard to say exactly what would have happened,
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| know from nmy own forensic experience in those

days that | would have wanted someone else to, at

the very | east, back up our results and probably

t ake them over.
You told us that at that time, you said the

reput abl e DNA | abs woul d be the honme office in

Britain and the FBI | ab. Can you tell us if you

have any know edge, what would they have done or
be doing at that time that you weren't doing in
your |ab, |ike, what would the difference be?

The biggest difference would be the nunmber of

cases that they were dealing with which gave their

cases -- they had case experience, they were
dealing with multiple cases. They were al so
devel oping the technol ogy, remenber there was
different technol ogy being used on both sides of

the Atlantic, but they were working towards the

same end, and within their own | aboratories they

wer e reproduci ng good enough results to be, by

t hat stage, beginning to be tested in court.

And if we could just go back to some of the
ancillary work then that would be part of -- let
tal k about the forensic work of testing Gai
MIller's clothing, |I think you tal ked about

extracting, or attenmpting to extract DNA. MWhat
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about tests to determne the identity of the
substance, to determ ne whether it's senmen, things
of that nature, what other |lab tests would need to
be done as part of a forensic review of Gail
MIller's clothing to see whether or not, (a), you
could extract DNA, and (b), whether you could
match it with David M| gaard' s DNA?
Well, if a forensic scientist approached that
sample and I, you know, to sone extent | can't
speak for forensic scientists working in a
| aboratory, but their protocol would have been
first of all to establish that the stain that they
were | ooking at was probably semen and they would
have done screening tests for that, they would
have done ultraviolet florescence which gives an
i ndication of a sem nal stain, they would probably
have | ooked for sperm heads or spermtails --
COMM SSI ONER Mac CALLUM: " m sorry, you
wer e bl ocked out, I'"msorry, sir. Just repeat
t hat again?
' msorry. They would have done screening tests,

t hey would probably have done ultraviolet

fl orescence which will help identify a possibility
of semen, they will have |ooked for the presence
of sperm heads and tails and then they will have
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gone with the extraction process.

BY MR. HODSON:

Okay. Now what did your labs -- so let me just
back up so that | understand this. The process
woul d be, | think you've identified three methods

to try and identify substance?

Yes.

umm - -

There are other chem cal tests that could be used
such as acid phosphat ase.

And what did your lab do, then, in 1987-1988?
Well we were not set up to do any of those
screening tests, and since we were only concerned
with the identification of DNA, --

Yes?

-- we fluoresced the sanple, we selected an area
t hat appeared to show fluorescence and therefore
could have been semen, and we took that sanple and
extracted it. But we did not try to prove, before
we extracted DNA, that that was senen.
And do | understand, fromthat, that if a forensic
| ab had been doing the work they would have
started with that, to try and identify the
substance, and would have done the -- the acid

phosphatase -- |I'm not going to pronounce it
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right -- the acid P test? What -- explain what
that is?

This is a method of detecting an enzyme which is
present in |large amounts in semen, and although
it's present in sonme other tissues it's got high
concentrations in semen and is relatively easy to
detect, and it's a very good screening test for
senmen.

And does it in any way damage the garment if you
do this acid phosphatase -- what is it --

phosphat ase?

Phosphat ase.

Phosphat ase. If you did an acid phosphatase test
on the panties would that, in any way, harmthe
garment for future testing?

Al most certainly not.

Okay. So let's just go back to the work that your
| ab did. Am | to understand, then, that you took
the panties, and that it would be visually using
the -- you tal ked fluoresce, that's --

That's correct.

| take it that's an ultraviolet |ight?

It's a ultraviolet |lanp which fluoresces
particul ar types of protein.

And so, based on that, the -- you believed, then,
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that there was semen, or what appeared to be
semen, on the panties; is that right?
Yes.

And that's where you focused your attention, an

d |

think the reports indicate you cut out one or two

pi eces of cloth, is that right?

Correct.

And did you do the acid phosphatase test on the
panties?

No, we did not.

And why; would there be a reason you didn't do
t hat ?

We sinply were not set up to do that. W could

have done it, but again, it was -- as | said at

t he begi nning, we were not doing this as a primary

forensic investigation, we were doing this sinm
to see if we could link DNA from David M | gaard
with stains on the clothing retrieved from Gai
MIler.

Okay. Now let's just turn our attention to the
or let me just pause on the panties. It's mnmy
under standi ng then that based on the work that
did and what you extracted, that there was not
enough nuclei or material in what you extracted

fromthe panties to allow you to get a reliable
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DNA graph, is that the right word, or plate?

A DNA plate. The normal, identifiable pattern of
DNA that you see on an x-ray plate when you have
separated the DNA fragments is quite

characteristic and allows you to match and conpare

one sanple with another. It's a sort of, it's
almost like a sinplified bar code -- this was the
met hod we were using -- and you can conpare the

lines, where they are, across the bar code system
What was happening with us was
that instead of getting nice, identifiable, clean
lines in the bar code we were getting smears, and
the smears represented degradation of DNA. There
was a possibility that the beginning of the snear
m ght have represented sonmething of significance,
because we were seeing that in conparable research
sanmpl es, but we couldn't be sure, and as we went
t hrough the tests we came the concl usion that we
were not getting an interpretable result. |t
appeared to be DNA but we couldn't interpret it.
And so did you then stop the work on the DNA?
Yes, we did.
And so was it a question of -- let me just back up
t hen. In sinple terms, if you would have had nore

substance to work with, would that have assi sted
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you in getting something that you could use to

mat ch?

| doubt it. We m ght have been. Remenber, we had
very limted experience of |ooking at this type of
sample, and | think once we identified the
problems that were, we thought, beyond us, we
decided it was best to |eave it.

What do you nmean by "beyond us"?

That we sinmply didn't have the techniques yet

devel oped which would allow us to get rid of the
breakdown products and the, what m ght possibly
have sinply been contam nati on.

Al'l right.

Because we couldn't even say whether the smearing
was due to the breakdown of the DNA or the
smearing was due to contam nati on and breakdown of
ot her products such as bacteria. | mean we were
-- this was what our research was about, was to
try and see if we could sort this out.

When you say "it was beyond us", did others in the
field with perhaps different focuses or different
specialties have greater abilities to try and
unsnmear the smear, if | can put it that way?

They m ght have. | don't know. Because certainly

the FBI were doing research in conjunction with
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some of their routine work, because they were
actually testing different methods of doing DNA,
and some of them were giving better results than
others, and | don't know whet her another |ab m ght
have been able to do it.

Remember, the technol ogy was
advanci ng extremely fast. These sanples were
| ooked by us, | ooked at by us, | believe, at the
begi nni ng of 1988.
Yes.
| suspect that even within another 12 months, if
we had had an opportunity to re-exam ne them we
m ght have got better results. But, by that tinme,
we were no |longer really in a position to do
sanples, and it was nuch better that the sanples
woul d then be tested by | aboratories that were
advanci ng the science specifically for the
pur poses of forensic exam nations.
Ri ght . Now let's just talk about Gail Mller's
dress, that was one of the exhibits that was sent
to you by the Court; is that correct?
That's correct.
What, if anything, did you and your lab do to
exam ne the dress?

We | ooked at the dress and we sinply decided that
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it was too big a garment for us to attenpt to

identify potential stains.

Did you do a fluorescent test of the dress to see

if there was any semen or substance on the dress
| can't recall. | know we | ooked at the dress b
| can't recall whether we fluoresced it.

And did you do an acid phosphatase test?

No.

Now we know from reports, and we'll hear
subsequent evidence, that in 1997, when the DNA
testing was done again, that semen and sperm wer
found on the dress. And |I'm wondering if that -
are you able to tell us, Dr. Ferris, whether the
techni ques you had at the tinme, in 1988; would vy
have been able to detect semen on the dress?
Unm we m ght have been able to. | suspect that
probably a forensic science |aboratory that is
accustomed to doing this type of clothing

exam nation would have been able to do that but,

you know, in retrospect |I'mvery glad we didn't

?

ut

e

ou

extract or cut pieces out of that dress because we

-- you know, it was bad enough us renoving some
potentially significant sanmples way back in 1988
and, fortunately, |eaving enough materials to be

further identified.
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What do you say "it was bad enough"; what do you
mean by that?

Well | mean this is in hindsight, | mean we were
doi ng our best at the time, but clearly we -- |

t hi nk nobody antici pated how advanced and how
sensitive DNA technol ogy would become, and | think
if we had known that we wouldn't -- we would have
simply left it for another few years.

| see. \When did your lab, I think you told us
yesterday that your |ab, your research |ab shut
down?

Yes, we began closing the lab in 1989.

And why was that?

Well, first of all the research funding, we had a
grant for two years fromthe Law Society of
British Colunmbia and from the provincial
government. We then decided that we would try and
fund the | ab by doing paternity testing, and we
were certainly capable of doing that and that
woul d allow us to continue with our research, but
there was a company in British Colunbia that had
obtai ned the patent for this type of testing and
was already set up as a paternity testing

| aboratory and was offering a comercial service

for this, and after sone sonewhat difficult
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meeti ngs between the conmpany executives and the
university and myself it was decided that we would
stop doing the paternity testing, which nmeant
effectively that we had no funding to conti nue our
research, and ny DNA research in fact stopped
completely until the md-'90s when | got
additional funding froma private conmpany to carry
on in a different area, once again | ooking at DNA
degradation, but this time in terms of using DNA
degradation to identify tinme since death.

And so the work that you did on Gail MIller's
clothing, the analysis that you did, was that of
assistance in your research in |ooking at the

i ssue of degradation?

No, except it was sinply a case exanple that, if
you like, we could use to justify the research.

If we could go to 182095, please. And this is a
memor andum, | think from David Asper, that just
puts a date on things, February 26th, 1987. And
it's referring to a telephone call he had with
Joyce M | gaard about -- and |I think she became
aware of this genetic fingerprinting, and | think
you told us yesterday that your research work or
what you were doing had been in the news or had

been in the media, is that right, around this
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time?

Yes, they -- the publicity related in part to the
research fundi ng that had been given by the
British Colunbia Law Soci ety.

If we can then go to 155420. And this is a letter
from M. Wlch to you that | think is your
original set of instructions, and it references
di scussions first with Joyce M| gaard and David
Asper; do you have a recollection of what, what
woul d have been the nature of those initial

di scussions?

Umm, | don't remember very much other than

Ms. M|l gaard phoning me and giving ne a very
brief outline of the case and telling me that
Davi d was prepared to submt blood sanples for
compari son purposes, and | was inmpressed by that
offer, and it seemed to ne that it gave sonme
credibility to her clainms and it certainly
justified my efforts in trying to take on the
case.

Okay. And what did you tell her you could do?

| can't remember. | hope |I did not prom se too
much, but | certainly told her that we would try,
but | can't renmenmber exactly what we said.

And "try"; and is it correct to say that you would
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try to do a comparison to either exclude M.
M | gaard, or | suppose the other option is it
could be a match?
That's correct.
And | think Ms. Ml gaard was asking you to do
that, that was the objective, to do the matching,
to do --
That's right. And she certainly placed no
conditions on our testing, which |I know that I
made it aware to her that | could not guarantee
that there would be a result that would
necessarily please her.
And what about; did you make any comments or what
did you tell her about your confidence or optimsm
in being able to get DNA material from a
20-year-old exhibit or an 18-year-old exhibit?
| can't remember what | said, | hope | was not too
optimstic, but I may well have told her that we
woul d do our best.
And so again, if we can just scroll down just to
the bottom of this paragraph, up to the first
par agr aph. M. Wolch, it appears he has al ready
tal ked to the Crown office about getting:

"... the panties of the victim which

contained traces of semen plus viles of
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frozen substance which we are advised
are senmen and were found at the scene of
t he body."

Let me pause there. W have heard a fair bit of

evidence that there were two frozen |unps of

semen found at the scene of the crime and were

anal ysed by the RCMP at the time. lt's ny

under standi ng that those vials were sent to you

in 1988, fromthe Court exhibits, and were found

by you to be dried up; is that correct?

Um, they were, as far as we were concerned, enpty

and appeared to be cl ean.

| see. So no residue at all?

Not that | recall. We did nothing with those

t ubes other than just visually exam ne them

| see.

And, remember, in those days you had to have a

visually-identifiable sanple in order to test it.

OCkay. And then just scroll down. M. Wl ch says:
"I n other words, | am seeking from you
at this point your assistance as to what
steps we should take in this rather new,
to the writer at |east, area."”

And is that fair that M. Wbl ch was asking you

"what do you need us to do for you to do your
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wor k" ?
Yes.
And if we can go to 267809, and this is your
| etter of August 24, 1987 back to M. Wblch, and |
just want to go through parts of this. The second
par agraph you say:
"You have asked me whether or not it
m ght be possible to apply the new
techni ques of DNA genetic typing to your
case to see whether or not it would be
possi ble to associate or exclude the
stains on the panties of the victimwth
ot her sanpl es obtained at the scene.™
And |'m wondering, at this point, the "other
sanpl es obtained at the scene"” m ght have been
the vials of frozen semen; would it not also
relate to David M| gaard's sanple?
Unm, the sanple that | was receiving, or going to
receive from David, was a sanple that was going to
be taken from himin prison.
Yeah. |"m sorry, let me rephrase that. \When |
| ooked at that | thought what you had told us was
t hat you were going to |ook at the stain on the
panties of the victimto see if you could

associ ate or exclude that stain with David
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M | gaard's DNA as opposed to other sanples at the
scene?
Umm vyes, in fact it was we were going to | ook at
all of the sanples and compare them
Okay. If we can just scroll down. And | think
you tal k here about:
"DNA genetic typing ... has not ...",
reached:
" the point of routine service within
the forensic comunity. Nevert hel ess,
in Vancouver we are actively engaged in
a research and devel opnment program and
hope to be in a position to present
evidence in court within twelve nonths."
And was that your plan at the time then?
Yes, it was.
And so that would be to convert it into a forensic
| ab?
Yes. It was a question, then we were, we actually
were discussing with the RCMP in Vancouver how we
m ght liaison this, with this, and one of the
options that we considered, but | don't think the
RCMP seriously considered, was that in fact we

woul d provide a DNA |ab for the RCMP.

OCkay. So this did not happen | take it?
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It did not happen.

If we can go to the next page, please. And you

tal k here about:
"The handling of the sanmples and the
transportation of the sanples would be
best done as for any other forensic
sample and | believe should be sent to
Vancouver by courier in a sealed
cont ai ner.",

and then about deep-freezing, etcetera. So woul d

t hat be the protocol that you would have used for

a forensic |ab?

That -- those are the protocols that we use for

t he handling of samples, and | think that's the

way sanples are handled by -- between the forensic

science | aboratories, although often they will use

couriers that the police have agreenments wth.

What we have seen in 1992, when they did sonme

testing, is Sergeant Pearson of the RCM

physically took custody of the exhibits, flew down

to North Carolina, | think kept themin his room

took themto the |ab, took them back, took them on

the airplane with him and brought them back, and

is that -- would that have been different than

what your research |ab was --
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Well clearly, in terms of continuity, it would be
preferable. But remenber, dealing with us, with a
smal|l research |lab staffed entirely by a
technol ogi st and a research fellow, it would not
have been possible for us to have gone to
Saskatoon to get the sanples and I -- ny
understanding at the time was that the Court
registry were the ones who were going to make the
arrangements to have the sanples --
| see.
-- sent.
And then, if we can just scroll down, it -- you
say:
"l have spoken to Ms. Ml gaard on a
nunber of occasions by tel ephone and |
have cauti oned her about expecting too
much fromthese results. There are many
reasons why the tests may not be
hel pful. While it is possible that we
could reasonably exclude David M| gaard,
it is also possible that the testing,
because of the age of sanples and the
techni cal problens associated with the
handling of a case so many years after

the event, m ght not allow for the
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exclusion of David M| gaard."
And would that be a fair sunmary of what you
woul d have talked to Ms. M| gaard about?
| think so, yes.
Did you have, going into this -- "experinment" is
probably the wrong word -- into this task, did --
were you optimstic or doubtful as to whether or
not you could get anything from the clothing?
Umm, | think | was hopeful. "Optimstic" is
certainly not, is too strong a word, but | was
hopi ng that we m ght be able to do it.
And, based on the research that you had done to
date on degradation of DNA sanples, did you have
any views about whether a, | guess, 20-year or
probably 18-year-old sanmple m ght have degradati on
probl ems?
Well we knew there would be degradati on problens,
but we also knew that drying of DNA is actually
one of the means of preserving it, so we sinply
didn't know how nmuch DNA would be preserved and
how much woul d be degraded.

Then, if we can go to 001585, this is an

affidavit -- if we can go to the next page,
pl ease -- it's an affidavit that M. Wl ch filed
on -- or swore Novenber 9th, 1987. This was to
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get a court order to get the exhibits fromthe
Court. If we can just go to the next page,
paragraph 5 and 6, first if we can go to paragraph
S:
"... | aminformed and do verily believe
that there is a new system of "DNA
genetic typing", the results of which
have been entered as evidence in English
courts (see Exhibit "A" attached) and
which is presently available in the
experi mental stages in Canada, which
will be of assistance in David
M | gaard's application for clenency."”
And if we could go to 001590, this is Exhibit A,
and if we could just call this up. This is an
article in the London Times, The Sunday Ti mes,
August 2nd, '87, and you told us yesterday about

Dr. Alec Jeffries, who |I think was the pioneer,

is that correct, in using DNA in a court setting?
Yes.

And so, again, this would be, | think, the first
case, | think is that fair to say, the first case
where DNA was used -- and | think this was a
sexual assault case -- this was to be used in a

crimnal Court for the first time? Now that may

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

Page 23389

simply refer to Britain but presumably, to your
knowl edge, would that have been the first tine

t hat DNA was used in court anywhere?

Yeah, I"'mnot -- I'"'mqquickly trying to -- there is
a reference to, |'m not sure whether this article
refers to two cases. | think the very first case

t hat was published was a refugee application on an
i ssue of paternity.
Okay.
And the next case was a crimnal case involving
t he sexual assault and nurder of two little girls.
Yeah. There is -- if you |look at the, where [|'ve
drawn out:

"The genetic test was devel oped by Dr.

Al ec Jeffries ... already been used in

an imm gration case !
Ah yes. Okay. The -- then this case refers to
the murder of two girls. | think the accused was
a man called Pitchfork, an unusual name, but it --
actually, it's been witten up | think by Joseph
Wambaugh in a book called The Bl ooding, and it's a
very, very fanmpous case because it truly was the
first case where mass testing of a male popul ation
in one village in England was carried out, and

then ultimately that resulted in the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

Page 23390

identification of the assail ant.

And woul d that have been in and around 1987 then?

Yes, it was.

Al'l right. So if we could go back to the

affidavit, 001587, just at the bottom it says:
"... I aminformed and do verily believe
that Dr. James Ferris, of Vancouver,
B.C. (See Exhibit "B" attached) is an
acknowl edged expert in DNA genetic
typing in Canada, and that Dr. Ferris is
prepared to conduct such tests "

And, again, do you take issue with anything

stated in there about your expertise?

Well | think it's flattering. | think this, we

were clearly in at the beginning in ternms of

pi oneering the work, but I'm not sure that | would

have classified nmyself as an expert.

There were in fact, | would
think it would be fair to say there were no real
experts, certainly within the forensic context.
The RCMP were | ooking at the methods, they were
bei ng very cautious as to what way they would go
with regard to devel oping the techni ques, but they
were wor king hard with the FBI and the Home Office

in Britain to sort sonmething out. We were
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l'iaising in Vancouver with a number of other DNA

| abs, there was one in Calgary, a private research
facility. W hosted a joint meeting with the RCMP
and some of these other people interested in
Vancouver to try and sort out some of the basic
problems but, you know, it becanme clear to nme that
the future of the technol ogy was such that it was

going to |l eave us a |ong way behind.

If we could then go to page 001604, | think it's
still part of the affidavit, just to try and
identify for the record what -- this is the
listing of exhibits fromthe original trial. s

this document famliar to you, would you have
circled these, or was that -- would someone else
have done that?

Um | -- |'ve seen that document before. | know
that | saw this document in connection with the

Fi sher case, --

| see.

-- but | don't know what -- who circled those, it
may have been ne, but | don't -- doesn't |ook |ike
my writing.

And if we can just go to 277663.
And this is, M. Comm ssioner,

this is just a document that | have pulled that
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has the index of exhibits, and |I just want to go
t hrough, if we could call that up.

| don't think there's any issue

with any of this, but just so that we see, each of

the exhibits at trial had a P nunber, and ||
show you the court order in a noment as to what
you, at |east what the court order says you
received; P.5 is the coat, P.6 is the panties, P.
is the girdle, P.8 is the slip, P.9 is the
brassiere, P.10 is the uniform dress, and P.13 is
t he envel ope containing two vials. If we could
then go --

COMM SSI ONER MacCALLUM: These were
exhibits in which trial?

MR. HODSON: These were the exhibit numbers
in the original trial, if you see at the top
August 10, 1971, so this is the index.

And then, when we | ook at the
court order, if we go to 255115 -- actually, we
could put this docunent on the |eft-hand side and
put 255155 on the right-hand side. Go to the
next -- no, |I'msorry, on the right-hand side
shoul d be 255115, | think the doc. IDis 114 but
go to page 115. So here is the court order of

January 12th, 1988 that orders these exhibits
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entered at the trial:

be released to the care and custody

of Dr. James ... Ferris "
So if we take a | ook here -- we can just cal
that out -- it actually |ooks as though you did
not get the coat, but -- is that right, P.5, do

you remenber getting a black coat?

| don't remenber the coat, and | actually, | know
we did get the dress, but | don't have an i mge of
the dress in my mnd, but yet all the other doc --
all the other garments | can clearly visualize.
Okay.

And that is -- really confirms in my own m nd that
we did not do much in the way of an exam nation of
t he dress.

Okay. So P-5, the black coat, is not one of the
exhi bits that you received. Do you remenmber, did
you ask -- did you ask or indicate what you wanted
to receive?

No. | had no idea what exhibits were avail able.
Okay. So P-6, P-7, P-8, P-9, P-10 are the ones
that | outlined being the panties, the stockings,
the slip, the brassier and the dress; correct?
Correct, and it's the white uniform dress that |

don't have a visual nmenmory of.
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| think -- did you acknow edge that you received
it?
Oh, yes, I'msure we received it, but, you know, I

exam ned all of the smaller articles very
carefully, but for some reason | just don't have
in my mnd an i mge of that white uniform dress.
Okay. Then we go down to P.14 which is the sanple
of pubic hair fromthe body of Gail Mller. Do
you recall whether anything was done with that?
No. | mean, | would not have exam ned that.

Ckay. If we can go to the next page of the

| eft - hand docunent, please, or down to P.24.

P.24, P.25, if we can just zoomin there, P.24 is
t he envel ope containing, a further envel ope
containing two vials and | think those were the
two vials, the frozen semen, | think you told us

t hat were enpty or appeared to be enpty; is that
right?

Yes.

P. 25 woul d have been the head hair from David

M | gaard. Wuld you have done anything with that?
No, we woul d not have exam ned that.

And then if we can scroll down to 35, the toque in
a brown envelope, and I think the evidence at the

original trial was that that may have had some
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bl ood on there. Do you remember doi ng anything
with the toque?

No, | did not exam ne the toque.

And down, P.41, the blood sample identified as

t hat of Ronald Dale W Ilson, did you do anything
with that?

No, we didn't.

Okay. If we can then just go back, we'll have the
court order up, please, on the right-hand side.
Sorry, just the court order. If we can go to the
next page, and they talk about the exhibits being

mai l ed to you; correct?

Yes.

And then if we can scroll down to (c), it says:
"The exhibits are to be returned in any
event within one nonth by Dr. Ferris by
regi stered mail ."

And | think we'll see some documents | ater that

it was quite sonme time |later that they went back.
Do you recall that?

Yes. | think it was al most a year.

Yeah. And what -- do you recall how that came
about or why they were not returned within 30
days?

First of all, it took us alnost 30 days to get set

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

> O » O >

Page 23396

up to start the experinments and then they were,
after we had finished with them we |ocked them
back in the filing cabinet and | suspect the
reason that they were not sent back was simply ny
negl i gence, | did not send them back when | should
have, but they remained | ocked in that cabinet and
| think the next request, | received a request, |
can't remenber whether it was from M. Wlch or it
was from Saskatoon asking nme to return them  They
were then returned i mmedi ately.

Yeah, and |I'Il show you a letter a bit later, |
think there was a |letter back, and it appears to
just have been inadvertence that they were not
returned; is that fair?

That's correct, yes.

And then when you were asked, you returned them?
Correct.

And where were they kept in your |ab then?

They were in a vertical filing cabinet. As you
came in through the door we had a series of

| ockable filing cabinets where we kept the, any
dried clothing exhibits and each individual drawer
was | ockabl e and these were kept in that | ocked
drawer and the samples thenselves were seal ed.

Ckay. And then down to paragraph (d), it says:
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"Dr. Ferris is to retain the exhibits
during the period required for
scientific testing within his sole
possession and is, insofar as is
possible to preserve the exhibits in
their original state."
And | think we have heard that part of your
testing was to renove part of the panties to do
the test?
Yes.
And is it fair to say that that was necessary for
you to do the work that you had to do?
That's correct.
Again just for the record, a couple of docunments,
155463, and this just confirms, January 18th, ' 88,
that the Correctional Services provided you with
M. Ml gaard' s blood sanple; is that right?
Correct.
And did you ever do any conparisons then in your
| ab, did you ever use M. Ml gaard's bl ood for any
pur pose?
Well, we extracted DNA from that and we got a good
profile fromthat, but we obviously weren't able
to conpare it with anything from the cl ot hing.

And then if we can go to, just try and keep this
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in chronol ogical order, I"mgoing to junp ahead to
a letter that contains sone notes, 230988, and
"Il come back to this letter a bit later, it's
April 1, 1992 to M. WIlIliams and you encl ose

| aboratory working documents and x-ray

radi ographs, represent the actual pages from our
wor ki ng | aboratory files and are not specifically
organi zed as a Mlgaard file and include other
cases, so | take it fromthis, | just want to

qui ckly go through these and see if you can just
hel p us understand what they are. Am | to take it
fromthis that you would have sent a copy of all
of your lab files and notes relating to the work
you did to M. WIlians?

That's correct. At that stage the | aboratory had
closed and we sinply had file folders with
docunents relating to all of the case work that we
had done and each case was separately identified
by number, but clearly at any particular point in
time the research technol ogi st and ny graduate
student could have been working on other research
projects, but we kept a detailed daily record of
everything that went on in the |aboratory and in
order that | didn't mss anything for M.

WIlliams, we sent himthe entire records.
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Ckay. If we can just go to the next page, | don't
want to spend a whole |lot of time on this, but
t hese would be notes from someone in your lab; is

that right?

Yes. | have, | think, probably got copies of the
entire document that | sent to M. WIIlians.

Yeah, and I'll go through these, |'ve got the
document as well, you are certainly welcome to

follow the paper or on the screen, but whose notes
woul d these be?

These woul d have been written either by Kelly
McNeill, who was the research technol ogi st, or
Lorie Chung who was nmy Ph.D. student. | can't

tell you which, whose the writing is.

And so again here it |ooks as though you would
have put Exhibit B, letter exhibits to the stuff
that you were -- the itenms that you were testing?
Yes. Remember, they are actually doing the |ab
work. All that would happen normally in this sort
of a case is | would go into the | aboratory at
some stage during the day and we would go over
what they had done and perhaps review the | ab book
for the previous day's work, so a |lot of the
writing and notes here don't really mean nuch to

ne.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 23400
Okay. Let's go to the next -- | mean, | think
what they talk about, it's self-explanatory, about

cutting out the spot on the panties, etcetera?
Yes.

If we can go to the next page. Are you able to
tell us what any of this relates to?

This will relate to the actual | aboratory nmethods
they are using, the type of chem cals they are
using, the time that each individual step is done.
For exanmpl e, you can see the reference there a
third of the way down the page to the spinning of
the sanple and then the ending of a particular
step of the analysis, then the amount of different
chem cal constituents that are used, that's al
docunment ed. | "' m not actually sure that in a
forensic science | aboratory they would detail al
of these documents because their protocols would
have these details, but they will sinply follow
step 1, step 2 without necessarily giving the
detail, but in a research |ab where you need to be
able to go back and check and see if you've
altered your method at all between one day and
anot her, you have to keep a detailed record of
every drop that you put in a particular sanple so

t hat you can reproduce it.
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So would this relate to the process of extracting
substances from the garments and trying to extract
the DNA; is that --

That's correct.

And the next page?

That's a photograph of one of the x-ray profiles.
Sorry | don't have a better copy. If you can

just go -- and so again, this would have been the
x-ray plate that would have shown the blurring?
Yeah, that's right, and in fact you can see on the
| eft-hand side of the image a nice clear, distinct
band and that would have been our control sanple.
s that where |'ve circled it?

Yes, that's correct.

Go to the next page. | think this is another
mat t er .

This is a different case.

And keep going, next page, next page, page 994,
and again this would be another photograph of the
x-ray graph?

That's right, and if you | ook across the top, in
the gelatin plate that you put the sanples, and
you may have seen on television sanples being
dropped into little grooves on a gelatin plate,

except nowadays they do it with a whole row of
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pi pettes and they press one button and deliver an
exact sample. We were individually putting drops
into each of these little troughs in the gel and
you can see here that after -- this would be
after, it looks as if it's about 23 -- 22 hours of
el ectrophoresis, that even after that time there
isn't an identifiable separation of the sanples.
And so would this be the correct date then,
February 9th, February 10th of 1988 that --

Yes. It looks as if the sanple, the

el ectrophoresis started at 12:50 p.m, that would
be at lunchtime on February the 9th at the top of
t he page, and ended at nine a.m on February the
10t h.

Okay.

And then it would be plated out and the x-ray,
devel opnment of this, that black picture, that
woul d not have been created for probably another
two or three days, but it would then have been
referred back to that sanmple and clipped to that
page.

And would this then tell you then two days, three
days after February 10th that you could not get a
DNA extraction?

That's essentially -- there's nothing there.
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Okay.
COMM SSI ONER Mac CALLUM: Your phrase was

identifiable separation was it?

no

That's the way | would interpret that image now,

but wi t hout having the actual plate in front of
me, |'mnot sure how far | could go, but it
clearly, even then, it would not have been

i nterpretable.

BY MR. HODSON:

We can then go to 996, skip ahead two pages, and

this is a report March 7th, '88. Can you tel
what this is? |It's got at the top Restriction
Di gest I nformation.

This is simply an account of the different

solutions and the quantities of the buffer and

us

ot her chem cals that we used in each of the tubes

that were then plated out on the erectophoretic

pl at e.

And then if we can go to the next page, it |ooks

as though March 10th, doing a bit further work

on

the M| gaard case as it says at the top; is that

right?
Yes.

Are you able to tell us what that was?

The x-rays were not devel oped very well. | have a
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feeling this was one of our controls actually with
the control person being, | suspect one of our

t echnol ogi sts from somewhere in the | ab,
downstairs, that we would have gone and taken

bl ood fromto provide us with controls, probably
call ed Thomas Hei dt. If you | ook at the

ri ght-hand i mage, the one marked March 14th --

Yes.

-- and if you look at, there's a long vertical
streak, and if you look slightly to the left of

that, or sorry, to the right of that, you can see

actually three faint horizontal bands. | don't
know that | can point them out.

| mght find you a better -- if we can call up
0689827

Yes, here you can see the type of banding on the

| eft-hand side, these are the bands that you would
hope to get, and the big vertical smear, which

al most | ooks like a comet tail, is what we were
getting, the best that we were getting from Davi d.
So the left-hand side would be the control sample?
Yes.

So that would be likely M. Ml gaard's profile?
" m not even sure whether this is his case.

There's a reference there to the --
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Oh, yes, it is. Yes, it is.

So then on the right-hand side, this would be --

That m ght well have been a sample from Gail

MIller.

And so that would be typical then of the results

you were getting at the time?

That's correct, and as you can see, if you want to

conpare those horizontal bands, there's nothing to

conpare them with. Looki ng at these today in

2006, it's alnmost enmbarrassi ng because, you know,

| mean, this is, by today's standard, very amateur

wor K.

If we can go to 164573, it's a letter from M.

Wol ch to Legal Aid, but it talks about:
"Prelimnary reports by tel ephone from
Dr. Ferris are very favourable.™

Woul d you have been reporting on your work then

as you go along by phone to either M. Wl ch or

Ms. MIlgaard or M. Asper?

| think I was dealing entirely with Ms. Ml gaard

on the phone. | don't -- | may have spoken to M.

Asper on a number of occasions. | think probably

what we had said was that we think we found DNA,

but that so far we haven't been able to identify

it.
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Okay.
And that would be -- | mean, we had not been able
to do any more than that. If I communicated nore
than that, | was wrong, and | hope | didn't.
And so again, the notes that | went through around

this time anyway that the work was there, once you
found, | think you said what you think was DNA and
the smear, at what point did you make the decision
to stop the work on the DNA?

| cannot remenmber the date, but | know that we
tried a number of different methods of cutting the
DNA chem cally, plating it out using different
types of electrophoresis, different types of

| abelling, but I think that probably we finished
after about three nmonths and decided that this

really was goi ng nowhere.

And how -- |I'm sorry?
| think actually even after | told Ms. Ml gaard
t hat we had gone as far as we could, | think in

fact we tried again as our own nethods becane a
bit more refined, but we still got nothing.

| see. And did you prepare a witten report on

t he DNA wor k?

| don't think so, | think |I sinply phoned and said

we really have failed. | may have sent a letter,
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| don't recall it, but I did not do what | would
call a proper forensic report.

And why not ?

Mai nly because at that stage ny association with
the case had nmoved into another phase.

And what phase was that?

Well, having failed to obtain any answer fromthe
DNA, | suggested to Ms. Ml gaard, because |
wasn't sure that anyone would be able to get a
decent DNA result, that maybe the best thing to do
woul d be to go back to the original forensic trial
evidence and | would be prepared to review that,
and certainly I would have been much nore
confortable at that stage doing that because that
was the sort of thing | was doing on a day-to-day
basis, and |I would have said | would be very happy
to |l ook at the forensic science evidence and see
if by any chance there was anything in that

evi dence that m ght offer an opportunity to | ook
again at the case.

And so would this have been around the tinme then

t hat you communi cated the results on the DNA
testing?

Yes.

COMM SSI ONER Mac CALLUM: Can | see the ful
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page there again, please?

MR. HODSON: " m sorry?

COWM SSI ONER MacCALLUM:. Just the ful
page, that's all. It's March 7, ' 88.

BY MR. HODSON:

So you then switched gears from DNA to, | think
what you said is work that you regularly did; is
that right, the forensic pathol ogy?
Well, yes, essentially review ng evidence and
reviewi ng statements and forensic science reports.
Were you nmore confortable doing that than you were
the work on the DNA?
Well, the work on the DNA was research, it was
very sophisticated, it was dealing with | aboratory
met hods that | was |earning on a day-to-day basis.
| mean, | was certainly not famliar with this,
this was all new to nme. As far as reading
forensic science reports, reading transcripts is
something | had been doing for pretty well all of
my forensic working life.
And so just on that point, would this be simlar
to what you m ght do, for exanmple, if an accused
in a crimnal case came to you or their counse
came to you and said |ook at the Crown's evidence,

review it and give us an opinion as to what m ght
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assist us in the defence of the matter, is that a
fair --
Exactly, and, | mean, | still do that, | do that

on a regul ar basis.

And woul d that have been your specialty at the
time?

Well, | suppose as a practicing forensic

pat hol ogist, it is a part of being that.

And so that's -- was that your suggestion then to
Ms. MIlgaard, let me take a | ook at things and
see if | can come up with anything that m ght
hel p?

Yes.

Then if we can go to 002486, this is your report

of September 13, 1988 to M. Wl ch, and | believe

this is your next written report. | showed you
the one letter in 1987, | think this is your next
report, and if | could just -- well, maybe go to

page 002492 and deal with the DNA first. There's
a reference here:
"As you know, several months ago we had
an opportunity to exam ne the cl othing
and to attenpt to retrieve DNA from
sanpl es of clothing including the

panties and panty girdle of the victim
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As | comunicated with you by tel ephone,
all of these attempts to obtain
sufficient DNA to carry out a genetic
typi ng analysis were unsatisfactory. At
no time did we obtain sufficient
quantities of DNA to allow us to do a
detail ed typing. The extent of the
breakdown of the sanples was such that
it would be nmy opinion that the type of
DNA synthesis which is becom ng
avail able and allows for the artificial
manuf acture of sufficient quantities of
DNA fromtiny traces recovered at the
scene would probably not be appropriate
in this case. Also there is no evidence
t hat the DNA woul d have remained
unal tered during its period of storage
following its exam nation in 1969."

And again, would that be -- | believe this is the

only witten report at the time; is that correct,

about the DNA work?

Yes, that's correct, and it just shows how wrong

you can be.

Il n what respect?

Well, | was saying effectively that | didn't think
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PCR woul d hel p and that was because we believed
that the amplification methods that PCR invol ved
woul d sinply, would magnify the degradation
process, that in fact all that would happen is
t hat you would end up with very |arge amounts of
degraded DNA whi ch woul d agai n not be
identifiable, and of course we were conpletely
wrong because the very opposite is the case.
And you talk here about:
"... that the type of DNA synthesis
which is becom ng avail able and all ows
for the artificial manufacture of
sufficient quantities of DNA fromtiny
traces "
Are you referring there to the PCR?
Yes.
So at this time, Septenmber 13th, 1988, was PCR
then at |least in existence in the scientific
community?
It was in existence in the scientific comunity,
it was present in its early phases, and | don't
think it had been adopted in the forensic
community, although they, people who were, |ike
the RCMP and the FBI and the honme office, were

clearly very interested. This was technol ogy
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whi ch was bei ng advanced by people like Sir Al ex
Jeffries in Lester.
And so again at this time it was your view that
t hat technique that was being devel oped woul dn't
wor k?
Well, that was --
Sorry, wouldn't be appropriate?
Well, | didn't think it would be appropriate. I n
fact, the reason | knew about this techni que was
that | had actually attended a conference with
Al ex Jeffries in Madras in India and we had a | ong
tal k about, you know, where DNA was going, and it
didn't take me long to realize that he was noving
into an area which was going to be well beyond ny
abilities to cope with in our small facility in
Vancouver.
Did you have any discussions with anybody, Joyce
M | gaard, David Asper, Hersh Wbl ch, around this
time about other resources that m ght assist on
the DNA front, do you recall anything about that?
| don't recall anything about that.
And your comment here, you say:
"Also there is no evidence that the DNA
woul d have remai ned unaltered during its

period of storage following its
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exam nation in 1969."
What was your concern there, what did you nmean by
t hat ?
Well, what | was saying is that our research on
degradation indicated that in an equival ent period
of time sanples did degrade and | didn't think
that it was likely that there would ever be
sufficient identifiable, undegraded DNA that would
help solve this case.
Okay. If we can go back to page 1, it would | ook
l'i ke you were sent various information by M.
Wol ch or his office; is that correct, for you to
| ook at?
Yes.
And then in your opinion you recite, and we won't
go through it all, it's self-explanatory, but
certainly many of the key lab reports, a list of
exhibits -- if we can go to the next page --
evidence from the prelimnary hearing from many of
the RCMP | ab technicians, we see Bruce Paynter.
Go down to the transcript of the evidence at
trial, it looks again to be the evidence of many
of the ident officers, you were also given the
evi dence of sone of the police officers who were

invol ved, again Bruce Paynter, Dr. Enson, and it
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doesn't |l ook like a conmplete transcript of the

evi dence, but a significant part of it; is that
correct?
Yes. | can't remenber what my communications with

M. Wlch or M. Asper were at that stage, but I
know that | was really only interested in |ooking
at any evidence that had to do with the recovery
of the body, the exam nation of the body and the
retrieval of the samples and the exam nation of

t he sanpl es. | was not interested in general

wi t ness statenments about the circunstances, and in
fact | never saw those.

Now, it's nmy understanding that you did not get a
copy of either M. Caldwell's or M. Tallis'
closing address to the jury; is that correct?
That's correct.

And so when this opinion was prepared, is it fair
to say you didn't know what the Crown and defence
counsel said to the jury in their closing
addresses?

Correct.

And | provided you with copies of that, or the
excerpts of that a couple of weeks ago; is that
correct? You've had a chance to | ook at that?

Yes, | have.
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COMM SSI ONER Mac CALLUM: How about the

charge of the judge?

BY MR. HODSON:

Yeah, the charge to the jury, was that something
you had?
No, | did not. | ' ve seen extracts of that.
Then if we go, you state here:
"However, the above material exam ned by
me relates principally to the forensic
evidence and | think it is appropriate
that | should confine my coments to
t hat evidence. There are a number of
different topics which nmerit
comment "
Before | go through this, what was your objective
when you went through this material, what were
you | ooking for and what were you hoping to
achi eve?
| think |I was approaching it as a potenti al
def ence expert. | reviewed all of the evidence to
see whether or not there was anything in the
evi dence that m ght assist with the defence of
David Ml gaard as if | had been a potentia
defence witness at the original trial.

And at this time you knew that M. M| gaard was,
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(a), claimng his innocence, and (b), had made an
application to the Federal M nister of Justice to
have his conviction reviewed; were you aware of
that at that time?

Yes, | was aware of that, and remember | was al so
aware that Ms. Ml gaard and presumably David had
great faith in this new DNA technol ogy, and
probably maybe even exaggerated faith in the DNA
technol ogy, and the fact that David was willing to
provide a bl ood sanple for conparison purposes was
per haps an incentive for me to go through the
material in very great care to see if there was
anything | could do to help.

And so you, then, would be Iooking for anything

t hat m ght assist M. Mlgaard in his case,
seeking to have his conviction set aside, is that
correct?

Yes.

And | think you said your approach would have been
simlar or the same as if you had been retained,
back at the time of trial, to ook at the case
against him is that fair?

Yes.

And | suppose the one difference m ght be that in

1988 you are |l ooking at all the evidence that went
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in, whereas if you had been retained at the tinme

of trial would it be fair to say that you would

not have the benefit of the same material, maybe

simlar but not the same materi al ?

Well, | mght even have been avail able even to

Sit

in and listen to sonme of that evidence. But vyes,

| mean, usually during the process of trial, as an

expert for one side or the other, you don't hear

all of the evidence.
Now, prior to preparing this opinion, did you
speak to any of the witnesses directly?

No. That's, well, that's not quite correct.

| came to Canada in 1975 from

Britain, and | think it was in 19 -- it was eit

the end of 1975 or early in 1976 | attended a

her

Canadi an Soci ety of Forensic Sciences conference

in Toronto, at which time | met Dr. Emson, and

he

presented this case at that meeting. Now | don't

recall what he said about the case, actually, |
just remember his -- himdiscussing the case.

| met himat that time, and in fact | had
communi cated with him as another forensic

pat hol ogi st in Canada on several occasions, but
t he best of nmy know edge we never actually

di scussed this case.
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So in preparing this opinion, then, is it your
evi dence, sir, that you would not have discuss
matters with Dr. Emson?

Correct.

And what about, for exanple, Bruce Paynter or

ed

any

of the other |ab people; did you talk to any of

t hem?

No. | don't know M. Paynter and | have stil
met him

If we can go to the next page, | just want you

comment on a couple areas where | think you to
issue with what some of the witnesses of the d
had said, you say here:
"It would be nmy opinion that the stab
wounds as descri bed by Dr. Enson were
nei ther imediately fatal nor even
i mmobilizing. In my experience
i ndividuals with this type of injury
live for several m nutes following th
injuries. It is possible that in fac
she could have survived for at |east
m nutes following the injuries.”
If I can just pause there, | think Dr. Emson's
evidence at the trial, and indeed before this

Comm ssion of Inquiry, is that the fatal wound
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was a stab to the lung, and that caused bl eeding
into the lung, and that the death would have
happened, and | can't recall whether he said how
many m nutes, but | think the essence was that it
woul d be fairly quickly; and do you take issue
with that then?

It depends, really, on -- | mean |I'm not going to
argue with himover a matter of m nutes, but this
is not a death that would be as quick as perhaps a
stab wound to the heart or a stab wound to one of
the great vessels, and in essence | think the
significance of this is that where her body was
found is not necessarily where the stabbing took
pl ace. She coul d have been capabl e of nopvement
following this stab wound and | don't know, even
to this day, whether that was factored into the
exam nation of the scene.

Okay. So your view -- and that would be based on
what, the autopsy report?

Based on the autopsy report, plus my own
experience of hundreds of cases of stab wounds to
t he chest.

And so your evidence is that she could have been
st abbed el sewhere and either on her own, certainly

on her own, wal ked to where her body was
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ultimately found?

Or staggered a few yards. All | can say is that
where she ultimately, where her body was
ultimately found is not necessarily exactly where
she received her fatal stab wounds, it may be, but
it is possible that she could have noved sone
yards, it's possible that in fact the stabbing
could have taken place somewhere else and she got
there for other reasons, | don't know. But |
don't know whether this timng, that clearly the
assault and her death represent two separate
times, separated perhaps by m nutes, and | don't
know whet her that has been factored into this
reconstruction of the case.

And so here you say for at |east 15 m nutes
following the injury she could have survived?
Yes.

And that is your opinion today, still?

Yes. Al t hough, again, it's the sort of opinion
that | would like to be able to discuss with Dr.
Emson, because he saw the body, he saw the nature
of the injuries, and he, you know, his opinion
actually may therefore be nore valid than m ne.
And | think -- and, again, | won't do justice to

try to repeat his evidence -- but | think he, what
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he said at the time and what he told us was that
t he bl eedi ng woul d have been into the lung, and
fairly rapid, and | think that formed his opinion
that it would be fairly quickly; do you have any
comment on that?

Well, even if it would take -- even if she died
within two or three m nutes, since she does not
have any injury to her brain and her |oss of
consciousness will be as a result of blood |oss,

she clearly is going to be cognitive and capable

of movenment for -- even within Dr. Enmson's short
time of, I don't know, perhaps two or three
m nutes she is still capable of noving.

And so you are saying it could have been 15

m nut es?

Yes. And that's based on ny observations. But ,
again, the best evidence for this type of
interpretation needs to come from the pathol ogi st
who performed the autopsy, but he needs to be
specifically questioned about this, you know, he
needs to be asked, you know, "what is the |ongest
period of time she m ght have survived", and |
don't know the answer to that, and | have not
heard Dr. Emson's answer to that.

Okay. If we could just go down to the next
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par agraph, you say:
"If this is the case ...",
and | take it you are referring to being alive
for at |least 15 mnutes after?
Yes.
" and if as we know from the
exam nation of the clothing she was
weari ng her coat at the time that the
injuries were inflicted, then it is
highly likely that she was alive at the
time of the apparent rape.”
And can you just explain how you arrive at that
concl usion?
Well in order to, | suppose, be subject to any
form of violent rape the clothing has to be at
| east partially renmoved.
Yes.
And yet my interpretation of the evidence that |
read was that her clothing, although a bit
confused in its distribution on her body, it
didn't ook as if her panties and so on had been
removed from her body, or at |east they were
present on her body.

Ri ght . | think the evidence is that the panties

were around her ankles, she was wearing her coat,
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her nurse's uniform was pulled down to her wai st,
and her arm was out of the arm holes of the dress
but not the coat.
If we can just carry on, you
say:
"This would tend to indicate that her
inner clothing had been removed before
the injuries were inflicted."
And | take it that would be based on the fact
that the -- well, you say here:
"While this would explain the apparent
absence of knife wounds to the nurse's
dress, it also suggests that the
circumstances of the rape/murder were
compl ex, probably prolonged, and in ny
opi nion, incapable of having occurred
within the time frame suggested by the
evi dence at the trial."
Can you tell us what you meant by and how you
arrived at the conclusion it was probably
prol onged and how it would have been incapabl e of
havi ng occurred within the time frame suggested
by the evidence at trial?
Well we have evidence of, if you |like, partial

di srobi ng and perhaps re-organi zation of cl othing,
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we have evidence of nultiple stab wounds, and we
have evidence of sexual assault, we have evidence
that she didn't die immedi ately, albeit maybe a
few m nutes, and | don't remember exactly what the
time frame was but | believe it was about 15 or 20
m nutes, It was --

| think I can try and tell you what evidence we've
heard. | think the judge's charge to the jury
suggested 6:45 to 7:10 a.m as the wi ndow, | stand
to be corrected on that; | think some of the
evidence -- | think the evidence, in fairness,
varied a bit as to the wi ndow of opportunity, but

| think the charge to the jury put it in that time
frame.

Yes.

So, again, when you say it was:

i ncapabl e of having occurred within
the time frame ...",

when you gave this opinion what was on -- what

did you think the time frame was?

| -- my recollection was that it was about 15 to

20 m nutes.

And, in fairness, | should also tell you that |

think the evidence at trial from Ron WIlson as far

as how long M. Ml gaard was away from the
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vehicle, although that varied a little bit, would
be in the range of 15 m nutes, perhaps 10 to 15

m nut es woul d have been his evidence as to when

M. MIlgaard |left and when he came back. So would

t hat have been the time frame, then, you were
t hi nki ng of when you gave this opinion?

Yes.

And so it was your opinion that that was not, that

based on what you saw with the body and the

aut opsy report, that the attack would have taken
| onger than that?

Umm vyes. Although, in |ooking at this opinion,
wonder if | was expressing nmy doubt a bit
strongly, but | think the reality is that |I'm
saying that there are issues relating to the

timng of this event which need to be | ooked at.

Okay. And would you have been aware that that was

one of the issues raised at the time of trial,

certainly in the exam nation of some of the

wi tnesses and in closing remarks to the jury?

| don't think | had that evidence.

If we can then scroll down. Just at the bottom,

we have heard sonme evidence of this, and you say:
"Unl ess there was cl ear proven evidence

of frank blood in the vagina, | would
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not consider the presence of apparent
bl oodstain secretions in the vagi nal
cavity of any significance."
And | take it that was your opinion at the tinme?
Yes.
Go to the next page. Sem nal stains at the scene,
you say:
"l have real concerns as to the
integrity and continuity of the sanples
of alleged semen that were recovered on
February 4th at the scene.”
And, presumably, this is the frozen semen that
was found at the scene and then subsequently
anal ysed; is that what you are referring to?
Correct.
What concerns did you have about the integrity and
continuity?
Well, any sanmple that is retained froma crime
scene has to be specifically related to the crime
scene in a number of ways, there has to be some
forensic link with the scene, and there nmust not
be the potential for significant contam nation or
di sruption of that sanple before it is retrieved
and secured.

Now nmy understandi ng, at the
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time that | wrote this letter, was that this
sampl e had not been retrieved for at |east two
days after the body had been found. | saw sone
phot ographs of the scene and it clearly showed
quite heavy distribution of blood in the snow,
much of the scene was heavily tranmped, and I
bel i eve, at one stage, that efforts were made to
melt the snow and | ook under the snow for
potenti al weapons, and it was only after all of
this had been done that the senmen sanple was
identified.
Was it your opinion at the time, then, that that
sanpl e woul d have no probative value?
Umm, it would be, in nmy opinion at the time and in
my opinion today that it would simply not be
acceptable as a valid, uncontam nated sanpl e.
And would it be fair to say -- or what you are
saying is it would not be reliable?
Correct.
Okay. That's probably an appropriate spot to
break.

(Adj ourned at 10:29 a.m)

(Reconvened at 10:50 a.m)

BY MR. HODSON:

We'll go back to page 002489. Okay. And | think,
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when we |eft off, you told us that it was your

opi nion that the sanples of semen, the frozen
senmen or alleged senmen at the scene, you said,
were of no probative value, and you tal ked a bit
about your observations of | think you told us,
one, the fact that it was at |east two days |ater,

and | think it actually may have been four, three

or four days later; the trampling of -- in the
area -- if we can just go down | think you
el aborate on that in this letter -- you talk here

about reading the statements and of being tranpled
extensively, movements by the victim a |arge
nunber of people attended the scene, it was:
" clear that there was considerable
bl ood and bl oodstai ning of the snow
around ... the body. ... evidence that
t he snow was shovelled to one side ...",
and you say:
"I n view of the porosity of snow
particularly deeply frozen snow, m Xing
of evidence and soiling with blood from
the area around the body would be al nost
bound to happen. There is also evidence
that the area was nelted during the

searching process ...",
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and then you say:
"I n view of the extensive disturbance of
the scene and the obvious potential for
contam nation of the scene, | find it
quite remarkable that two small pools of
semen were identified four days after
the initial exam nation."
And then you say:
"On the basis of the forensic testing
t hat was done | have no doubt that senmen
was recovered as described."
And, what, can you tell us what caused you to say
that? What --
Well |, sinply, | would accept that if the
forensic science service in the RCMP say "this is
a sem nal sanmple", | would not argue, | mean they
are experts in that and it's not for me to contest
that sort of evidence.
And then you say:
"l am surprised that with this clear
inability to prove either the continuity
or integrity of these sem nal sanples,
t hey were considered adm ssi bl e
evi dence. "

And is this what you told us before the break,
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t hen, that your view was that these should not
have had any probative val ue?

Yes. | mean that's, again, that's not a decision
for me to make, but it certainly -- | mean this
woul d be in the m nd of any forensic scientist or
forensic pathologist who is asked to present
evidence related to a sanple where the integrity
of the sanple not only can't be proved but, in
fact, can be proved to be unreliable.

And so "unreliable" because, | think as you told
us, the three or four days later, the trampling in
the area, contam nation, things of that nature?
Yes. | mean now, in retrospect, we know that
there are opinions that have been expressed that
this may have been dog urine, it may have been
contam nated with the victim s blood, and there
are various other things that m ght have happened
to this sample prior to its analysis.

So just so we can go back, | think in 1988 you
expressed the opinion that it was of no probative
value, and would it be fair to say that if | had
asked you that question in 1969 or 1970 you would
have given ne the same answer then?

Yes. | mean, to nme, this -- it was a sort of a

fundamental that was hammered into nme in ny
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training, that issues relating to continuity and
integrity of sanples, | mean relating even to the
human body, is an issue, and everything that you
interpret has to be qualified by how reliable is
the sanple that you are | ooking at.

And so just if I can put it this way; from-- it's
not a question of science, forensic science being
different in 1969 than 1988 or even today, is that
correct, that --

Yeah. | mean | really believe that issues
relating to the quality of forensic evidence were
really well -established as early as the 1940s, and
every | aboratory was well aware of issues of
integrity of sanple and continuity of sanple, and
al t hough our protocols may not have been as strict
then as they are today the principles were there.

| mean nowadays, because of the sensitivity of
some of the testing that is avail able such as DNA
testing, we have to go alnmpst to extremes to
preserve the integrity of scenes far further than
we woul d ever have gone 20 years ago.

But between 1969 and 1988 there was no advances in
science or changes in the forensic pathol ogy
community relating to the integrity of sanples; is

that fair?
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| think that's correct.
Yeah.
The observable differences would be that by 1988
when we would go to scenes we would be wearing
protective clothing, that was probably not done in
1969, but that was not done because we didn't
realize that we had the potential for
contam nating the scene.
Ri ght .
If we thought in 1969 that, by being there, we
woul d have contam nated the scene we'd have done
somet hi ng about it.
So then if we can go on to the next page, please,
you tal k about this issue of blood, serology of
sem nal stains. And we've heard a fair bit of
evi dence about this, and I think the evidence at
trial was that the henmpstix testing of the sem nal
stain was done by Staff Sergeant Paynter of the
RCMP | ab, showed evidence of apparent bl ood. You
say:
"There is no question that the Henostix
is a reliable hospital test for the
presence of blood but it is not positive
proof of blood."

And then it goes on to say:
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"However, even assum ng that the semen
sanmpl e was stained with blood, | do not
beli eve that the presence of this blood
significantly alters the final
conclusion as to the meaning of the
serol ogical test carried out on the
sem nal stains."
Can you explain that for us, or just this whole
i ssue of the serol ogy?
First of all, dealing with the henostix test, it
is a presunptive test for blood, and that is all,
it is never claimed to be anything el se.
What do you nmean by "presunptive", maybe that's --
If it is positive then we can presune that the
sanmpl e cont ai ns bl ood. For example it's used for
testing for the presence of blood in urine in a
hospital urine sanple. Now there isn't really
much opportunity for the urine sanmple to contain
anything else that would be positive or give a
fal se positive other than blood, and that's where
it is valuable. You don't write down that "there
is blood in the urine" in a hospital, you say "the
hemostix test is positive", and you then exam ne
t he sanple under the m croscope to see if you can

see bl ood cells, and you take it further.
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Ri ght .

And the same applies within the forensic science
use of this. And this business of the positive
hemosti x test m sl eading, giving m sl eading
results, | mean this is not unique to the M| gaard
case. | gave evidence in the Chamberlain case in
Australia where exactly the sanme thing had
happened. Hemosti x was used to identify stains,
and there was a presunptive test for blood which

| ater turned out to be a false test, and so you

have to be careful how you do that. And --
And -- |I'"m sorry, go ahead?
And as | recall, in the evidence in this case, at

the trial someone said that the henostix test
actually meant that there were m nute traces of
bl ood present. Well, that's not correct.

| think what Staff Sergeant Paynter, certainly his
evi dence before the Inquiry and | believe his
evidence at trial, was that it was presunmptive, a

presunptive test for blood, but that it could have

resulted -- it could have been a false positive
if, I think, it was |leather or |eafy vegetables,
certain things could cause the sanple -- could

contam nate the sanple and cause a false positive

test for blood, and I think he ended up saying "I
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can't say that it is blood".

Now there is other references in
the transcript or in the closing address that |
will refer to you later, | know, that you have
brought to ny attention, but just on the evidence
of Staff Sergeant Paynter that the positive
hemosti x testing doesn't necessarily mean it's
bl ood, you agree with that?

Oh, absolutely. That's what | would expect himto
say. | mean, again, this is -- this is not -- was
not new to forensic science in those days, people
were well aware that it was sinply a screening
t est.
Correct.
It's, you go to the scene, and you use your
hemostix to try and identify sanmples that you wil
then collect and carry out nore sophisticated
tests on.
Ri ght . If we could just scroll down here, and
let's get to the issue of the secretor and the
antigen, you say:
"My understanding of the serol ogy
evidence is that Gail M I ler was Bl ood
Type O ... it does not matter whether or

not
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she was.
a secretor.
It is also apparent that
serol ogical testing of the semen
reveal ed the presence of Type A
antigens. | have al so accepted as fact
that David M| gaard is Bl ood Type A,
non-secretor."”
And |l et me just pause there. On what did you
base that assunption or that you accepted that as
fact ?
Because that was mnmy understandi ng of the evidence,
that he was in fact a type A non-secretor.
Did you exam ne the test or consider the test that
was done at the time and how they did the test and
reach any concl usions or opinions in your m nd
about whether or not the test that was done to
determne M. Ml gaard's secretor status was a
proper test?
| don't know what test they did. | believe they
tested saliva, --
Yes, they did.
-- and that was -- that contained, or presumably
contai ned no blood type, and they made a

conclusion that this was a non-secretor test.
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Did --

Now there were other tests that they could have
done.

Did you have any concerns, when you gave this

opi nion, as to whether or not David M| gaard was
in fact a non-secretor?

Umm, no, because ny purpose in this opinion was to
review the evidence that was presented at the
trial.

And so when you say "I accept it as fact", would

t hat be based upon the evidence at trial?

Yes.
And then, if we can carry on, | think just before
| go through this part, | think what we've heard

is that if the frozen semen canme fromthe
perpetrator, the frozen senmen had A antigens, and
if it was to be linked to David M| gaard, who was
a non-secretor, there would have to be some
explanation as to how A antigens could be in his
senmen sanmple if he is a non-secretor. And then
certain witnesses | ooked at the possibility that
his bl ood could be in the semen, and that that

m ght explain where the A antigens came from, and
as well it ties back to this henostix test about

the blood; is that fair?
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That's correct.
And so the issue, | think when we go through here,

is where you | ook at the evidence at trial that -
if I can summarize it this way -- that tried to
explain how a non-secretor could have A antigens
in his semen; is that fair?
Yes.
And then you carry on:
"Semen which is proven to contain Type A
antigens is nmost |likely to have conme
from an individual who is Blood Type A
and a secretor."
Now you say "is nost |likely" and you say:
"Clearly this would exclude David
M | gaard. "
Can you explain that?
Well if it came from an individual who was a type
A secretor then the evidence states that, at that
time, David M| gaard was thought to be a type A
non-secretor and, by definition, that would
excl ude Davi d.
Then you go on:
"Semen which contains Type A antigens
could have come from a secretor or

non-secretor and have been contam nat ed
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with antigens from Type A bl ood.

this case it is alleged that the

I n

apparent bl oodstaining of the sem nal

fluid recovered near the scene nu

st have

been contam nated by bl ood from David

M | gaard. Not only is this idea

unli kely, but it is not supported

by any

of the evidence. In order for David

M | gaard to have contam nated his
with his own bl ood, he would have
have been suffering from sone ble
injury, either an injury to the p
his urethra. This injury nmay be

basis of a direct injury inflicte
before or during the sexual assau
more |ikely would be as a result

injury to the urethra caused by a
internal infection. | have not f
any evidence fromthe material th
exam ned that David M| gaard was

suffering from any such bl eeding

| have al so spoken to a number of
personal contacts in other forens
science | aboratories and on the b

their experience and my own exper
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we are not famliar with a single case
where sem nal fluid or stains have been
found to be contam nated by bl ood from
the all eged assail ant. It would be ny
opi nion therefore that even if the
contam nation of the sem nal sanple can
be proven to be blood, there is no
evi dence that this blood came from David
M | gaard and therefore there is no
evidence that this Type A senen can be
linked with David M| gaard."
And | think, just on the point about the injury
where you tal k about your experience not being
famliar with that, at the trial Dr. Enson -- at
the original trial Dr. Enmson testified about --
and | can't recall his exact words -- but to the
effect that it was not uncommon for young mal es
to bleed into their semen. And | may have
overstated it, but he certainly tal ked about that

being a possibility, and I think here you are

saying "lookit, that's fairly rare, |1've never
heard of it"; is that correct?
Yes.

And | think Dr. Emson subsequently has nmore or

| ess agreed with your opinion on that point, that
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it's unlikely.

Am | correct in summarizi ng what
you are saying here is that there is no evidence
at trial -- which was the case, there was no
evidence at the trial that David M| gaard had bl ed
into his semen -- that you are saying if the A
antigens in the semen came from someone's bl ood --
and that's the only ex -- or one explanation --
there's nothing to say that it came from David

M | gaard's bl ood?

Correct.
And woul d that be as much a proof issue, if | can
call it that, as a forensic issue; in other words,

you are saying this is an evidentiary matter?

| think it's an evidentiary matter. I n order to
link this so-called bl ood-stained senmen with David
M | gaard, there were theories advanced as to how
this link m ght occur, but none of those theories
had any evidential foundation that was presented
at the trial as far as | know and therefore, if
there is no evidential foundation to support a
hypot hesis, ny understanding is that really has to
be taken out or ignored or else directed to be

i gnored.

So in other words, if the fact that there's no
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evi dence that David Ml gaard bled into his semen

and assum ng he's a non-secretor, assum ng the

frozen senmen came from the perpetrator of the

crime, then on that evidence that should have

excluded David M| gaard?

Yes.

If we can go down to paragraph 3, you say:
"I n my opinion there is clear evidence
fromthe circumstances of the scene and
also fromthe apparent contam nation of
the scene by the victim s blood that if
this sem nal sanmple was contam nated
with blood, it was al most certainly
contam nated with Type O blood fromthe
victim  Type O bl ood would not contain
antigens A and B and therefore a sem nal
stain or sanple which is typed as
containing A antigens and is
contam nated with O blood fromthe
victim would have originated from an
assailant who was a Type A secretor. I
believe that this is the nost |ikely
expl anation for the serol ogical findings
in the semnal stains in this case. I

al so note that this opinion completely

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

Page 23443

excludes David M| gaard as being the
source of the semnal fluid."
| s what you are saying there is lookit, if there
was blood in that frozen senen, it likely came
from Gail Mller?
Yes.
And Gail MIller's blood in that semen woul d not
account for the A antigens which were found in the
semen?
Correct.
And | don't dare go into type AB secretor issues
because | don't -- |I'm not sure that that bears on
matters here.

You then also talk in this | ast
par agraph about the hair and fibre materi al
recovered fromthe nurse's badge and you say that:

"As presented in court | believe it
could even have been m sleading to the
jury. "
Can you tell us what you meant by that?
| actually can't remenber the details of that. I
just remember being confused nyself reading about
t hat evi dence.
Yeah. | think there was evidence that there was a

brown fibre found in the name tag pin of Gai
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MIller's coat and | don't know that there was any,
| don't believe there's any evidence that |inked
it to anything else. Do you recall anything else
about the fibre?
No, | don't remenber that.
You say at the bottom
"The general circumstances of the scene
would tend to indicate to nme that the
of fence may have taken place el sewhere
and that the body had been dunped.™
And can you el aborate on why you reached that
concl usion?
It's difficult now, after so many years, but ny
recoll ection of the photographs is that the body
was |lying at the side of a road on top of a
snowbank, presumably a bank of snow that had been
piled up there as a result of snow cl earing.
There was a | ot of blood around the body and it
woul d be an unusual place for somebody to die
following an assault, right beside a road with
heavy bl ood staining and sonme circunstanti al
evidence to suggest that the body may have been
able to nmove.
Okay.

And therefore it seemed to me that one of the
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pl ace and that the body had been bunmped, and then
take into that the environmental factors such as
the tenmperature, the arrangenment of the cl othing,
it was all, to me, very confusing. It wasn't an
area that | had gone into in detail, but if | had
been the forensic pathologist at that scene, |
woul d have questi oned whether or not this was
actually the primary scene or whether in fact it
m ght be a secondary scene.
Go to the next page, please, you say here:
"On the basis of the evidence that |
have exam ned, | have no reasonable
doubt that serol ogical evidence
presented at the trial failed to I|ink
David M|l gaard with the offence and that
in fact, could be reasonably consi dered
to exclude him from being the
perpetrator of the nurder.”
And this paragraph, in your opinion, was repeated
many, many times in subsequent media articles,
and | want to spend a bit of time with this. l's

what you are saying here -- let's just tal k about
the failing to link David Ml gaard with the

of fence. | s what you are saying there is that
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there's nothing there in the semen sanple that
says it came from David M | gaard?

Yes.

Secondly, you are saying it could be reasonably
considered to exclude him from being the
perpetrator of the nurder, and would that be on
the basis that he's an A secretor -- or pardon ne,
an A non-secretor, or you believed himto be an A
non-secretor; the semen sanmple, if it came from

t he perpetrator, had A antigens and therefore
couldn't have come from David M | gaard?

Correct.

How are -- tell me how you, | guess, rationalize
t hat opinion with what you say the page earlier
which you told us this morning, that this frozen
senmen had no probative value because of |ack of
integrity?

If you like, it's a two-phase opinion. | have to
accept the fact that this semen sample was put in
in evidence and becane an issue for argunment.
It's not for me to comment on how the court
directed the jury to view the weight that should
be placed upon this sanple, but nmy recollection
was that integrity and continuity of the sanple

was not an issue, sinmply the results of the
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anal ysis were in issue.

So setting that aside and
assum ng therefore that the sample was in
evi dence, which it was, | feel that sinply | ooking
at the analysis alone provided sufficient evidence
t hat one woul d reasonably exclude Davi d.
If | called you as an expert w tness at David
M | gaard's trial, would you have been prepared to
give the opinion at that time that the frozen
senmen, know ng what you knew about how it was
coll ected, exonerated David M| gaard?
| think I would have said to you what |'ve said
this norning, is that | do not think that this

sampl e shoul d be considered in evidence because of

the high risk of contam nation; however, if you
intend to put this in in evidence, | will say that
the most |ikely source of the blood staining in

that sample, if it is blood, is as a result of
crime scene contam nation by the victim and
t herefore cannot be used to |ink David M| gaard

with the evidence and effectively excludes him

And if | were -- so let me just back up. Are you
telling us that you would have concerns -- | mean,
if I asked you the question at trial, you are a

defence witness, in your opinion should we be able
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to rely upon this frozen semen to tell us who the
killer of Gail MIler m ght be, what would your
answer to that question be?

No, you cannot.

If we go back and at trial you are again giving an
opinion for the defence and there's no issue taken
with respect to integrity, | think that's the
second point, would you then say that this
evidence would tend to excul pate David M| gaard as
opposed to incrimnate him?

| would, but remember, we still have the problem
of proving that this is blood, but even assum ng
that it is, it excludes David.

| suppose, am | correct in saying that if you are
on the stand at M. Ml gaard's trial as an expert
wi t ness, the question put to you that let's assunme
David M|l gaard is a non-secretor, if his blood got
in that semen sonmehow, granted there's no proof of
that, but if it did, would that explain why there
are A antigens, could that explain why there are A
antigens in there?

| would hope that the court would direct that the
evi dence, the proof of contam nation or the proof
that allows you to say David's blood is in that

sanmpl e woul d have to be provided before | answered
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t hat because that hypothetical has in fact no

evi dential foundation.

In fact, M. Caldwell tried to put that question,
| think worded it better than |I did, to Staff
Sergeant Paynter and the judge did provide that
direction, that there's no evidence of blood, but
again just back, if David Mlgaard is a
non-secretor, that's the assunption at the time,
then the only way, and that there's A antigens in
the semen, the only way that it could have come
from him would be one of two reasons, either the
secretor test was wrong, or (b), somehow his blood
or some blood of sonmeone else that was an A
secretor got into -- or blood type A, pardon ne,
got into the semen; is that correct?

That's correct.

And again, whether it was in there and whet her

t here was proof of that, | think what you are
saying is lookit, I can't, | mean, there's got to
be a foundation for that before | would answer?
Correct.

So when you gave this opinion on Septenber 13th,
1988, what were you saying about David M| gaard's
guilt or innocence, if anything, what was your

opi ni on based on what you reviewed, and in
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particular the frozen senen?

| was saying that based on the forensic evidence
that | had reviewed, evidence that was presented
at the original trial, reasonably interpreted,
meant that David was excluded from being the
source of that senmen.

Okay. | f we pause there and change your
assunption, because we now know that David

Ml gaard is a secretor, if you would have been
aware of that at the time and assumed that fact,
what woul d your opinion have been?

Then from the defence perspective, the issue would
have been the adm ssibility of that sanple.

No, I'm sorry, | just -- | appreciate, and |1l
come to that. Just September 13th, 1988, if |
said what is your opinion on David Ml gaard's
guilt or innocence based on the work you did, you
told nme that based on what was presented at trial
it would exclude him and I'm saying now if you
woul d have accepted as a fact that he was a
secretor, and I'll conme back to the integrity

i ssue, but what would your opinion have been just
changi ng the one assunption of him being a
secretor?

Well, then clearly he is not excluded.
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Okay. So then when you say from a defence
practice, are you saying that if you knew he was a
secretor, you would then focus on the integrity
because the sanple now does not elimnate him so
now you elimnate the sanmple; is that fair?

Yes. Effectively I would assume that fromthe
defence point of view, you attack the sanple which
is the source of this pretty daming evidence from
the point of view of the integrity of the sanple
and the issue of the identification of the blood
within the sanple.

|f the secretor test had been done proper -- well,
| shouldn't say properly. If the secretor test at
the time of trial had shown that David M| gaard
was a secretor, which was shown | ater, what would
your observation be about the evidence against him
at trial, would it be more incrimnating than it

ot herwi se was?

| think it would have been, yes. | mean, there is
a |lot of other evidence that | was not aware of,
but clearly on the forensic side, the evidence was
not as exclusive as it appeared to be at the time
of the trial.

And so again just getting back to sort of the

essence of your opinion on September 13th, 1988, |
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t hi nk what you said is that, and tell nme if |I'm
wrong here, the qualifier is that based on what
was presented at trial, that should have excl uded
David M | gaard; is that right?

Yes.

How -- let's just go back to the integrity of the
sanpl e, though, because | think what you say in
your opinion is lookit, no one should be relying
on this sanple because of its integrity?

That's correct.

And so if | had asked you on September 13th, 1988
to say, well, would you stand up in a court and
gi ve your opinion and say that this sanple
exonerates him would you be able to say that?
Only fromthe forensic perspective.

From the forensic perspective?

Yes.

And what about the integrity -- what about the
integrity of the sample though?

That is working on the assunption that the Court
has accepted the integrity of the sanple.

What if | just say September 13th, 1988, forget
what happened at court, | want you to tell me

ri ght now, based on what you | ooked at, can you

tell me that this frozen senen exonerates Davi d
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M | gaard?

A Well, again | would say yes, it does.

Q Woul d you be --

A | think I'm --

Q Sorry, let me try this again. If I would have
said tell me based on your review and your
comments about the integrity of the sanple, not
what was accepted or assunmed at trial, but can you
give me your opinion and tell me that that frozen
sanpl e exonerates hin?
| think it does.

Q And what about your concern about its integrity?

A Then it comes back to the issue as to whether or
not the evidence should even have been presented.

Q No, and that's what |I'mtrying to get at, because
| "' m asking you as an expert, tell me, should I
rely on this frozen senen.

A Oh, | see. No, the answer is you should not, that
sanmpl e should not be considered reliable for the
reasons that |1've argued here, in that the nost
l'i kely source of blood, even assuming that it is
bl ood, is actually contam nati on.

Q OCkay, | think | understand. If we can then turn

to, call up 141905, please, and this is a

document, this is M. Caldwell, the prosecutor's
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address to the jury, and | provided this to you a
coupl e of weeks ago, Dr. Ferris, and | think
you've -- this is his closing address and | think
you've told us that you did not have an
opportunity to review this when you gave your
opinion; is that correct?
That's correct.
And if we can go to page 141937 and | just want to
take you through parts. This is where we started
tal king about, it's page 32 of the address to the
jury, and if you've got your paper, | think it's
the same copy as | provided to you.
Yes. | don't have all of the pages with ne.
Yeah.
| highlighted a number of issues and pages and
just brought those with ne.
Sur e. | f you've got them we can follow al ong
here. I f you want to refer to your notes, you are
wel come to do so. And the Crown here is talking
about the three | ocations of spermatozoa, submt
desperate struggl e:

" quite possible the person who raped
her achi eved penetration, ejacul ated
into the body of the deceased, that some

of the semnal fluid got on the panties,
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where it was later found ... at the
| aboratory; that other semnal fluid
drained fromthe body on to the snow
where it froze into one of these | unps
t hat was collected by Penkal a."”
Now again, just on that, do you see anything sort
of -- | mean, it's a theory. Do you see
anything -- |I'mnot asking for you to accept that
t hat happened, but is there anything there that
junps out as being not possible or contrary to
what you observed?
No, that -- but it clearly glosses over the issue
of integrity of the sample.
And "Il get to that in a noment | think.
"Now remenber that Corporal Mol chanko
found human pubic hair in that same |unp
t hat had contained --"
And then go to the next page, and then he talks
about :
"... 1t 1s clearly a possibility that
this is how, the explanation of how the
frozen lunp of material came to be
there, and you don't need to have expert
evi dence on ... you know it from your

common sense
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And | think this is saying, trying to explain to
the jury how it came to be that there was frozen
semen in the snow, that it came fromthe scene,
and again |I'm not asking you to agree with that,
but is there anything from that that you have
concerns with?
Probably not. Remenber, we're talking about one's
under standi ng of forensic science evidence in
1969. | mean, the way we handl e scenes today,
clearly the description of the collection and
identification of that sanple in the snow would be
much more expansive, but, you know, |'m sure that
t hat probably was considered a reasonabl e
explanation for the identification and collection
of a sample in '69.
And if we assume that the frozen |unps were senmen
from the perpetrator, then this explanation as to
how it m ght have got there is one that you don't
quarrel with; is that fair?
Well, it seems reasonable.
So then we go down:

"You remenber that the spermatozoa in

t he body was bl ood stained "
And | think that related to the vaginal aspirate

that was in the autopsy,
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and he tested, later, the sane
sanmple."

Let me just pause here to make sure |'ve got that

right. So he's tal king about spermatozoa, the

body was bl ood stained, and that's referring to

t he autopsy:

"... and Staff Sergeant Paynter found

"A" antigens in the vial which contained

the unp and he tested "
So this is the frozen lunp, and:

" | ater, the same sanmple for the
presentation of human bl ood and got a
reaction indicating the presence of
ei ther bl ood or those two other extracts
he mentioned, mainly |eafy vegetabl es or
| eat her, and that his evidence was
finally to the effect that he could not
say definitely if the person whose
sem nal fluid he exam ned was a secretor
or was not a secretor.

The evidence of Dr. Enmson, as |
said, was that the spermatozoa in the
body was bl ood stained and that there

are a number of ways in which blood can

get into the spermatozoa within the male
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person and all of this, | submt, while
it does not have the effect of
identifying M| gaard alone as the source
of that spermatozoa, certainly had the

effect of not elimnating him either,

and that is the effect | ask you to give
it. | am not saying it could only be
him | am saying that it certainly has

the effect of not elimnating him he is
one of the thousands.

Now t he reason for that is
t hat, of course, the spermatozoa found
frozen came from a person with type "A"
bl ood; this is established. That
includes the accused and, of course, it
i ncl udes many thousands of other people,
but it certainly doesn't elimnate him
as the possible source of that
spermat ozoa, it is consistent with being
his. | ask you to remenmber now that he
does not have to be a secretor to get
"A" antigens in to his spermatozoa if
the antigens are found there as a result
of whol e bl ood being in his spermatozoa

for the kinds of reasons that Dr. Enson
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menti oned. It could have got there from
secreting -- because the person was a

secretor, but "A" antigens are a
consi stent constituent of "A" blood and
could be found there for the reason that
whol e bl ood was there."

Let nme just pause there. Is there anything that

M . Caldwell has said there that you take issue

with?
Yes, | do. That's extremely m sl eading because
what he has --

COWM SSI ONER Mac CALLUM: Extremely what ?
M sl eadi ng.

COVMM SSI ONER MacCALLUM:  Okay.
Because what he has done is he has equated the
sample retrieved by Dr. Emson fromwi thin the
vagi na has exactly the same status as the sanple
that was retrieved fromthe snow, and even
Dr. Emson | believe indicated that the causes of
bl ood contam nation of the semen sanple in the
vagi na could have been from her own bl ood, could
have been nmenstrual bl ood and that was not an
i ssue that was ever raised dealing with the snow
sanpl e, but to read that paragraph, the

implication is that the quality of both the
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sem nal sanple obtained from the vagina and the
sem nal sanple obtained fromthe snow are
identical and that's not correct.

BY MR. HODSON:
Okay. And apart from-- | suppose could you | ook
at it the other way and say that if the semen came

from Gail MIller, in other words -- | can't recal
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what M. Cal dwell said, but that it could have
| eaked from her, would that be an expl anati on,
could it be her blood in there?

Oh, these are all explanations, but they are
expl anati ons which need evidential foundation.

Sur e. So your concern then is the fact, the

evidentiary base for what's stated; is that fair?

Yes.

And then putting aside -- well, | don't mean to
say it that way, but apart from the concern that
you don't think there was evidence of this, what

he puts forward as an explanation of how this

semen could be connected to David M | gaard, apart

fromthe fact that you say there isn't evidence of

his bl ood being in there, do you quarrel wth
what's said there, take issue with it?
Well, not really, because what he is doing is

outlining what he, under normal circunmstances,
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woul d be going to prove during the course of the

presentation of his evidence.

Yeah.

And what |'m saying is that in fact that proof did

not appear.

Okay. If we can just carry on a bit nore here, he

says:
"Now the other thing | ask you to
remenmber about that is that the "A"
antigens in that frozen |lunmp could not
have been put there in any way, shape or
form from the blood of Gail MIler or
fromthe blood of Ron WIlson. You know
what their blood is: Gail Mller's is
"O'; Wlson's is "B"."

And that do you take issue with?

Well, that's wrong.

I n what respect?

Well, in fact ny viewis that the nmost |ikely

source of blood in the sample, if it was blood in

the sanple, was Gail Ml er.

Yeah, | think what he says is not the blood, but

that the A antigens in that could not --

" msorry, yes, correct. " m sorry.

So if it was blood, you are saying it could have
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come from Gail Mller?

Yes.

As far as A antigens, you don't take issue with

the fact that they could not have been put there

from Ron Wlson or Gail Mller's bl ood?

Yes. | ' m begi nning to have synpathy with the jury

al ready because |'m getting confused.

Okay. It goes on:
"I't must have been froma type "A"
person, and type "A" persons include the
accused. "

And again, | think what he's saying there, and

you've touched on this, is that if whole blood is

t he explanation for antigens in the frozen senen,

it had to cone from someone who is blood type A

and that includes the accused?

Correct.

And:
"So | |eave that phase of the matter by
stressing again that while this part of
t he evidence does not, of itself,
identify the accused, it nost certainly
does not elimnate him"

And what is your response, do you take issue with

t hat ?
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No. | mean, that, as presented by M. Cal dwell,
what he is saying is correct, you know, | would

take issue with individual parts of it and the
validity of some of the foundation, but, | mean,
what he is saying is correct.
And so that (a), it doesn't identify him as, does
not of itself identify him it most certainly does
not elim nate him?
Correct.
Then if we can go to 212178, please, and this is
the address to the jury by M. Tallis, and again |
provided you with copies of this a couple of weeks
ago, and if we can go to page 212217, and | should
tell you that this transcript, Dr. Ferris, was
obtai ned from shorthand notes and was transcri bed
| think by a different shorthand reporter, so
there are some spots in here where the transcript
may not be conplete, but | think we can get a
sense of what was said, and here at page 39, this
is M. Tallis, what he says to the jury, he said:

"Now | think it's pretty clear that

there is nothing in the nature of

fingerprints. That | suggest must be

But on the question of hair samples,

there is no suggestion of any matching
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of hair samples. And ... it is fair
t hat you have these -- there may be
these ... sanples that cut from a piece
of frozen ... that had been taken frozen

but | suggest that is not of too
much significance.

There is no matching of any

bl ood type, of body hair, pubic hair.
And these are factors that | suggest you
consi der very carefully. VWiile it is
true the observations were made after
the date of this offence, there has been
no suggestion of scratch marks or

anything else on David."

Go to the next page and get onto now, call that

up:

"Now in the area of the semnal fluid, |
have one or two observations to make.
First of all, this is no criticism of

Dr. Emson, but | think it is unfortunate
that the sanmple that was from the

vagi nal cavity was not saved, because if
it had been saved it is quite clear from
hi s evidence that the blood could have

been analyzed for grouping."”
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Now |l et me just pause there, and |I'm not sure if
you recall, but when they did the autopsy they
did a vaginal aspirate, Dr. Emson | ooked under
the m croscope and identified spermatozoa and |
believe | think some traces of blood and it was
di scarded, not saved. You are aware of that
happeni ng?

Yes, | am

And here | think M. Tallis is saying it's

unfortunate that it wasn't saved because it could

have been anal ysed for bl ood grouping. | s that
fair?

Yes. Again, | have to come |I think to Dr. Enmson's
defence in this case. In those days many

pat hol ogi sts routinely exam ned aspirate fromthe
vagi na specifically to identify the presence of
spermat ozoa and identify semen and it woul d be
quite common to find red blood cells and | suspect
that his initial inmpression was that the bl ood
cells would be normal contam nation from the girl
hersel f. | can't defend his discarding of the
sample, but it may be that at that time he decided
that there would be ample other evidence to help
identify semen and any bl ood.

And am | correct that if that had been saved, that
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could have been anal ysed, and if A antigens had

been di scovered in the vaginal aspirate you can

exclude it comng from Gail MIler.

And | think the other point that
may have been raised by Dr. Enmson or someone el se,
"' m not sure that you could exclude other partners
t hat she may have had prior to the assault, is
that fair?

Yes. Effectively, we could have ended up with an

identical result to the semnal stain in the snow,

and the issue then would have been the relative
integrity of each sample, and clearly the vagi nal
sampl e woul d have been nuch preferable in ternms of
its ability to interpret.

Right, and if it would have showed A antigens,

then certainly that would have supported the fact

that it came from an A secretor?

Yes, and it would be nmuch less likely that

contam nation had resulted fromit com ng from an

A secretor.

Okay. So then we go back, and M. Tallis says:
"Now much is said of ... this really is
of no significance. Now members of the
jury there is no suggestion that other

t han a non-secretor -- and the
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possibility of secreting the bl ood

factor in his semnal fluid is gr

and | think we've heard evidence that 85 p
of the people secrete; is that correct?

Correct.

eat --

ercent

"... the effect of that evidence that the

sem nal fluid contained what are

"A" antigens. Now this may be, a
suggest is something that you sho
consi der pretty carefully, and as
see, if in fact the donor of that
sem nal fluid was an "A" group se

and there was no bl ood, as such,

call ed
nd |
ul d

you

cretor,

in the

semnal fluid fromthat person with that

"A" grouping, it cannot have been

man coul d not have been the "

and then, unfortunately, it tails off. Th
"Now it is suggested that the tra

bl ood that Sergeant Paynter found

, the

en:

ces of

t hat m ght have been blood -- now

frankly I am not here to argue th
there was ... at that time of yea
am not -- ... anything to suggest

there is ... out in that alley at
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time, but what | say to you, members of
the jury, is this: when you get down to
t he question of reasonableness ..." --

MR. PRI NGLE: Could | just --

MR. HODSON: Sure.

MR. PRI NGLE: M . Hodson said it "trailed
off" there, and | know he didn't mean that, but
there's an affidavit fromthe court reporter that
i ndi cates that where you see three dots -- this
is the court reporter that ultimtely prepared
the transcript -- that nmneans several words are
m ssi ng. So it's not a situation where it trails
off, but many of the words, some of the words
that M. Tallis said at that point are not on the
transcri pt.

MR. HODSON: Yeah. ' m sorry, | should
have clarified that, and | probably didn't
explain it enough. It is not -- it was taken
from a shorthand report, and certainly M. Tallis
will be asked to expand upon what was said, and
M. Pringle is correct that where it does trai
off, it's not that he stopped talking, it's just
t hat the shorthand was not deci pherable by the
court reporter; is that fair, M. Pringle?

MR. PRI NGLE: Yes.
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BY MR. HODSON:

Umm, okay. So here:
" when you get down to the question
of reasonabl eness, first of all, Dr.
Emson points out that the blood in the
semnal fluid in the vagina that he
threw away -- spermatozoa -- could well
have conme from Mss Miller's "O'" group.
It could have come from her in two ways:
from the inflammtion that was referred
to, or from the possible onset of
menstruation; or from the donor."

So we pause there, and is that correct?

Yes.

Yes. And would that respond to M. Caldwell's

comment about trying to relate the blood in the

vagi nal aspirate to the frozen semen?

Yes.
And so in other words saying "well no" -- tell nme
if I'"mwong about this please, Dr. Ferris -- but

"here is the reason why there was blood in the
vagi nal aspirate as opposed to" -- he does say it
could come fromthe donor?

Yes.

"And then let's exam ne another point in
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this connection, when that frozen | unp

was found out in that area that had been

and again a break:

" may | suggest to you that if there

was blood in this sanmple, as he thought

there m ght be, he could not say that
for sure, but let's forget what ...",
and then a break:

" for the moment and be reasonable
about this. s it not nmore |ikely that
since he scooped up the area to get the
patch where the bl ood had seeped
t hrough, that it was sonme other blood in
the snow? |Is this reasonable?
suggest not. And as you see, if the
bl ood that got into that semnal fluid
was " Q' group, and the donor didn't have
any secreted blood in his semnal fluid,
t hen of course, the result would have
proved it. There is no suggestion in
respect of the sanple that that was
done. "

And, again, do you agree with that?

Yes | do.
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And scroll down:
"There is no evidence that David is a
person who is afflicted with any

condition which caused blood to be in

his semnal fluid, and | suggest to you

that these other matters that | raised

with you are more probable than the

possibilities that have been urged upon

you. "
And | believe what he is referring to there is

about how bl ood got into the senen.

Now ...",

and then there's some breaks:
" in this way because | suggest to
you that it is reasonable.”

And then a couple of breaks:
"Frankly, for any counsel to suggest i
t hese circumstances, and | think that
you would have felt the same way and
whil e you would not ...",

and then a break, and then he says:
"Now those are factors when you are
assessing the forensic evidence, that
invite you to consider very critically

and | suggest to you that they ...",
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"... | suggest to you that they tell

m ght be "fall":
" heavily in favour of David. These
are factors which are dealt with by
honest and reliable witnesses, and | say
this with regard to the crime detection
| aboratory people and the identification
officers who dealt with this ... very
fairly and very frankly, and | am not

here to suggest that someone taking a

syringe and drawing a little blood ... |

am not suggesting that, but | am putting
it to you on the basis of that, | think
a break:

and draw to you that when you
consi der this, when you consider the
nature of the alleged struggle and so
forth the question of hair samples and
so forth, you just bear this in mnd."
| pause there. And, again, what is your

on what M. Tallis said -- and |

appreciate that it's not a conplete transcript --
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but fromwhat | read to you as far as what he put
forward about the value or the excul patory nature
of the frozen semen?

Well | think it's clear that he is highlighting
all of the issues that relate to integrity and
contam nation of all of these sanples, and | think
it's not for me to suggest what would be in the

m nds of the jury, but renmember these are
arguments that he is presenting to negate the
effect of other evidence that has been presented
agai nst David M| gaard, and clearly the problemis
t hat once the jury have a picture in their m nd,
rai sing issues such as contam nation and so on are
difficult to put into effect. But, | nmean, he has
very correctly, | think, and very eloquently
listed all of the issues relating to the very
probl em of contam nation.

And so the contam nation being the explanation as
to why there m ght have been a presunmptive test
for blood in the semen?

Correct.

What about his comments that no evidence that
David M| gaard bled into his semen and the effect
of whether or not the frozen senmen is

incrimnating or excul patory?
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Well, again, those are absolutely correct and
valid comments to make.

Woul d -- and, again, | appreciate that you said
things differently in your opinion than what M.
Tallis did, but are they, would you view them as
bei ng inconsistent or sim/lar approaches to the
evi dence?

| think he's got a different approach to ny view,
| mean | was | ooking very specifically at the

i ssue of the presence of a blood type and the

i ssue of secretor status, and | really was only
i nking those.

Yes.

He is presenting the jurors with a much broader
view of this issue.

If the evidence was such that the frozen semen was
excul patory in that it would exclude David

M | gaard because he was believed to be a
non-secretor, would there be maybe a reason not to
chall enge the integrity of the sanple? In other
words if it's helpful, I think what you referred
it to earlier, once it's harnmful you can attack
the integrity, but if it's excul patory m ght you
sinply let it go and not chall enge something that

m ght be excul patory?
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Well the answer is that sure, | mean, you can
argue it either way. This is a judgenment call for
counsel in every issue relating to forensic

evi dence. You get to a point where the very
presence of the evidence at all can confuse the
jury, and no matter how careful you are at
expl ai ning what you mean -- and | am aware of this
as a forensic pathologist -- it's not unusual for
the lawyers and the jurors to get the wrong end of
the stick, so it's a, it's a judgement call for
counsel as to whether or not they make an issue of
this sampl e.

Did -- and, again, | went through your initial

opi nion of September 13th, 1988; if you would have
been provided with copies of M. Caldwell and M.
Tallis' closing address to the jury would that
have, in any way, affected what you said in your
opi ni on?

It mght have in that | think nost of the
argunents that | made in my opinion had already
been presented to the jury, but | think within
some of the transcripts they -- there is an

evi dence -- there is an enphasis on, for exanmple,
the presence of blood in the sem nal sanple, which

in fact was not proved but may have |eft the jury
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with very limted options in ternms of working out

how t hat bl ood got there. | don't know whet her

can ask the Court to refer to a page in

transcript?

Yes, you may. Are you referring to Sergeant

Paynter's transcript?

It's page 210902.

Yes, we can have that called up.

And if we |look at just line 19, --

Maybe - -

-- just above line 20, my | read?

Yes?
"... that he got what he calls a positive
presunptive test for blood in the
sampl e, which in our |anguage means that
he found a m nute trace of blood as such
in the sample.”

Someone is actually saying, positively, that

bl ood was present.

If we could just pause here for a moment. I f we

go back to page 1, | think this is M. Caldwell's

openi ng address, but maybe we can go back to page

1 of this document which would be 858. Yes, this

is M. Caldwell's opening remarks, so if we could

go back to the page 210902.
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Effectively what has happened here is that the
jury are being primed to believe that there is

bl ood in the sanple, and even though all of the
subsequent evidence says that this may not be the
case, at no time are the jury told -- | believe

except from a couple of important cautions by the

judge -- that this statenment was wrong.
There is reference -- and maybe | can bring it up
after the break -- in the course of M. Caldwell's

exam nation of Staff Sergeant Paynter on a
gquestion that was objected to by defence counsel,
and the judge stated "there is no evidence of

bl ood in the sanple”, and | think I'll maybe bring
it up after lunch; were you aware of that
reference?

Not at the time | did nmy opinion. But, | nmean,
this is what | mean, | think the Court were well
aware of the fact that the integrity of that
sampl e was an issue, and that blood was not -- had
not been proven to be present.

So just back to the question of whether, now
havi ng read what was said in the closing address
by Crown and defence, | think you are saying that
m ght have affected your opinion; is that correct?

Umm, vyes, it -- well, it certainly would have. I
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woul d have had to reword the opinion. | think
what | woul d have been stating was "l ook, | am

sinmply confirmng what was effectively presented
in court as evidence".

And then | think your subsequent comments are

t hat, based on what you read, you would have
concerns about what the jury m ght be thinking and
what they m ght understand or not understand about
this evidence; is that --

That's right. And it's the old problem of towards
the end of the trial the jury may already have
acquired tunnel vision and it's very hard,
sometinmes, to switch on the |ights.

And would it be fair to say that, since you viewed
the evidence on the frozen semen as being

excul patory, that in order for the jury to have
convicted M. Ml gaard they either disregarded it,

m sunder stood it, or understood it but found sonme

-- and we don't know -- but found some way to
rationalize that with their verdict; is that fair?
Yes. | suspect they disregarded it, but | don't
know.

Right. And I'm not sure any of us will ever know

because we are unable to talk to the jurors, but

-- okay.
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If we could go ahead to 155426.
And this is a follow-up letter from M. Wolch to
you asking for clarification on a point, and |
think what -- maybe I'Il just try and sunmmari ze
this, maybe speed things up. | think what he was
asking you is to say that if, when you | ook at the
frozen semen sanple and there's blood in there, if
you are not -- if there is not enough blood to do
a proper test to identify it for blood does that
mean that it's also not possible to test for A
antigens, | think is what he is saying?
Umm, vyes. Now that is, that really is beyond me,
my -- | don't know what they were capable of doing
in 1969.
And - -
| woul d have thought that if they could not
identify blood then the antigen tests, which were

fairly crude, may not have been reliable.

Okay.

But | don't know.

Actually, let me restate it, | didn't properly
state the issue. | think what M. Wbl ch was
asking you is that "lookit, if there is not enough

blood in there, in the frozen semen to give a

positive, reliable test that there's blood in
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there, does it follow that there can't be enough
bl ood to | eave A antigens in the sanmple"?

Okay. Well, again, | can't answer that
definitively today. "' m not sure what | said in
the letter.

Yeah. | think you --

But in fact | think they m ght have been able to,
but I don't know.

| think you went to a fellow by the nane of

M. Brian Jay -- if we can call up 002486, and go
to page 493 -- and | think you asked -- now Brian
Jay is someone you knew from the Centre of
Forensic Sciences in Toronto?

Yes, that's correct.

And when you say, he:

agrees with ...
you:
"... that it is quite likely that if
t here was not sufficient blood in the
sem nal specimen to positively identify
it as blood, then it is unlikely that
t here would have been sufficient blood
for this sanple to have been grouped as
Type A."

Yes. | have to tell you that | also spoke to, at
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that time the Head of the Biology Division of the
Home Office central research establishment in
Al dermast on, M. Russell Stockdale, and he gave ne
t he same answer as Brian Jay.
And so that, if | understand that correctly, that
| think what M. Wbl ch was getting at is that if
you can't, if there is not enough blood to confirm
the test for blood, then there can't be enough in
there to explain the A antigens?
That's correct.
And so that if -- the test for blood saying "there
is not enough blood in there to confirm blood", it
follows then that the blood can't be the source of
the A antigens, is that --
That's correct. The one unknown in this is that
as, if I remember fromtalking to M. Jay and to
M . Stockdale, is that they were giving their
responses on the basis of first principles and
hadn't actually got case experience to tell nme you
can or you cannot make this test worKk.
Now you also say in this letter, if he we can go
down, you say:

"The problem seens to be knowi ng exactly

what techni ques were available to the

R.C.MP. in Regina twenty years ago.
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What he does tell me, however, was that
t here was no accurate means of
determ ning secretor status in the
Forensic Science Laboratory at that time
since the Lewis antigen, which is the
modern met hod of determ ning secretor or
non-secretor status, had not been
adopted as a routine |aboratory
procedure."
Can you el aborate on that, please?
Yes. This is, ny understanding is that the
forensic | abs had not accepted the Lewi s antigen
test, which does identify secretor status. There
are three principal Lewis antigens, which are
simlar to the ABO secretor types, but they are
different proteins. This is a method of
determ ning secretor status, it was a nethod that
was discovered and | believe first witten up
about 1947-'48, it's referred to in mpst of the
ol d textbooks. It was a standard procedure in
hospital | aboratories, but it was not used in
forensic science | aboratories because they
normally dealt with bl oodstains, and the Lew s
test was not reliable on bl oodstains. But they

could have tested whole blood from David and got
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secretor status, but because the forensic science
| aboratories were not using it, | believe that was
probably the reason they didn't do it.

Let's just go back to 1969. What you are telling
us | think -- and please correct me if I'm

wrong -- that forensic |abs, at that time, were
not using the Lewis antigen test to test for
secretor status?

As far as | know, that's correct. Remenmber, as |
said earlier, in those days a |lot of forensic
science, certainly as far as biol ogy was

concerned, was transfer technology from hospital

| aboratory work, and it's only
recently that forensic science
i ndependent and is evolving on
And what M. Jay appears to be
in 1969:
" there was no acc
determ ni ng secretor
Ot her than | ooking at sanpl es
body fl uids.
Do you recall either hearing f
ot hers el sewhere that the meth

M | gaard for secretor status i

been accurate or may have been
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| recall someone saying that, but | don't remenber
who.

Okay. And around this time would you have had any
di scussion with M. Wl ch about that, or M.
Asper ?

Not as | recall.

Then, if we can talk about this Lewis antigen, so
in 1988 are you saying, here, that the secretor
test can be done with bl ood?

Yes.

Okay.

The Lewi s antigen test can be identified under --
it's, | think, one or two of the Lewis antigens,
if identified, indicate secretor status.

Now you woul d have had David M I gaard's blood for
the DNA work; is there any reason that you did not
conduct the Lewis antigen test on this blood to
determ ne his secretor status?

| didn't because secretor status was not an issue
for me. Remenber, at the time that | exam ned
David's sanples for DNA, | didn't even know of the
secretor status issue.

No, I"m sorry, at this time, October of 1988 or at
a |ater date, --

Oh, yes.
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-- whet her you could have -- you would have -- you
had M. Ml gaard's bl ood, presumably?
"' m not sure that -- whether we still had it at

that time.

Oh, okay.

| suspect we didn't. But even then, if | had
received a call asking me to determ ne secretor

status, | would not have done it because that

woul d have been inappropriate. It would have been

better done within a proper haematol ogy | aborat
and not our --
| see.
-- forensic pathology | aboratory.
Okay. That's probably an appropriate spot to
break.

(Adj ourned at 11:58 a.m)

(Reconvened at 1:32 p.m)

BY MR. HODSON:

Good afternoon, Dr. Ferris. Just to clarify
something, this morning | had referred to
M. Tallis' closing address to the jury and aft
M. Pringle rose to indicate that the breaks in
the transcript were not M. Justice trailing of
but rather due to the transcription, and having

rai sed that concern and me having agreed with i
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| think after that | referred, when | was reading
part of it, that he trailed off again and I
apol ogi ze for that, so just for the purposes of
the record, | think that transcript, and certainly
we'll hear from M. Tallis on that, that the
breaks in there are fromthe shorthand report and
the transcription as opposed to M. Tallis
trailing off.

If we could go to 000002,
pl ease, and this is the application that was made
by M. Ml gaard in December of 1988 to the federal
m ni ster, and were you aware that that application
was made at that time, or around that time?
| was made aware of that later, but I was not made
aware that it was going to be made.
And | take it you would have known, the work you
were doing for M. Ml gaard, that one of the, or
that their objective was to present whatever they
could to the Federal M nister of Justice as part
of a review process?
Yes.
And so that part of your opinion, | guess your
September 13th, 1988 opinion, would form part of
t hat ?

Yes.
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You woul d have known that? Just at the bottom
here, there's a reference to again:
"Dr. Ferris's evidence and credentials
as explained in the Application that
follows is scientific evidence of a very
compel ling nature which, in our opinion,
had it been available at the time, would
have clearly resulted in an acquittal."
And again, these aren't your words, but just, if
| could get your take on that, whether your
opi nion, had it been available at the time, in
your view do you think that would have resulted
in an acquittal? Are you able to coment on
t hat ?
| think I've been a forensic pathol ogist and given
enough opinion evidence in court to know that
that's not necessarily the case. | think juries
can often make decisions that don't necessarily
coincide with what seens obvious science.
And |I'm just trying to understand, and again |
appreci ate these aren't your words, but whether --
what was it that you were putting forward that was
not available at the time that would have made a
difference in the jury's verdict?

Well, | think if we ook at the opinion as | wrote
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in the light of the final addresses to the jury
that | am now aware of, it could be argued, in
fact, that my opinion would at the mpst have
simply reinforced the position, or some of the
positions that the defence were taking. | don't
think that it necessarily would have overridden
ot her witnesses' evidence of which I'm aware.
If we could go to page 000016, just get a coment
on this, and again | appreciate these are not your
words, Dr. Ferris, the application states:
"The scientific evidence was presented
at his trial but it is submtted that it
was not understood. Perhaps it was too
new an issue for counsel and for the
Judge. "
And then goes on to tal k about:
"The Trial Judge sinply ignhores the
issue in his charge to the jury and nore
particularly does not point out that on
t he evidence given at trial the evidence
exonerated David M| gaard."
Did you have any views or opinions at the tinme
t hat you woul d have expressed about this being
too new an issue for counsel and/or for the

j udge?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

Page 23489

No, | don't. | certainly agree that the
presentation of scientific evidence is always a
problem and making a jury understand its

i mportance may sonetimes be very difficult, if not
i mpossi bl e, but again, in retrospect, having read
the statements and the addresses to the jury, it
was quite clear to nme that the judge certainly
understood the inmport of that evidence.

If we could go to 000074, actually 073, and this
is part of the application, and you had nmentioned
this nmorning your concerns about what the evidence
was about bl ood. If we could actually just go up
a bit, and this is actually part of the
application, and this is where Staff Sergeant
Paynt er says:

"A Yes, sir; there was insufficient blood
in this sanple - or coloring in this
sanple that | was able to attenmpt any
confirmation tests to absolutely prove
t hat there was bl ood present.”

And the judge says:

"Q It turned out to be useless then, didn't
it?
A Chem cally | could not say that it was

definitely blood there."
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And scroll down, M. Caldwell then asks:

"Q And as | wunderstand you, Staff, this
woul d be a matter of the quantity you
had to work with?

That is correct, sir.
Q And can you describe or not the quantity
of blood revealed to you in this way?"
And then M. Tallis objects saying:
"My Lord, ny learned friend is using the
gquestion of quantity of blood and with
t he ut nmost !
Deference | think it should be, and then The
Court says:
"There is not evidence whatsoever of
bl ood. "
"And | think accordingly the question
should be framed differently."
And then the next page, The Court says:
"Well, there is no proof of any blood."

Do you recall reading that part of the evidence

about -- when you expressed your opinion?
Not at the time that | expressed ny opinion, this
is evidence that | didn't have until a few weeks

ago, but if you go back to the top line of the

previ ous page --
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Yes.
-- 1 think there's an inportant statement and an
i mportant answer there and it says:

"A | obtained a positive result for blood

with this test."”
And clearly that was wrong, and | know that al
of the subsequent questions and answers are
directed to clarifying that, but neverthel ess, a
statement was made, "I obtained a positive result
for blood with this test,” and |I think this is
part of the problemin this case, is that
occasionally there were statements made which
were in fact incorrect and the difficulty then is
can you be sure that subsequent clarification
will correct that error.
If we could maybe just go back on this point, to
the previous page, |I'm sorry, and again this is
from Staff Sergeant Paynter and he's tal king about
the fal se positive reaction, and:

"Q In other words, it's something fromthe
veget ables that's there and not bl ood
and m staken for blood, is that what you
mean?

A No sir; |I'm saying that the test -

when tested agai nst other substances -
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a few other substances will give a
fal se positive and for that reason |
cannot positively say that a substance
is blood fromusing this test alone."
And | think that's what you told us?
Yes.
That you can get a positive test result for bl ood,
but that doesn't mean it's blood?
That's correct.
And is that -- would you agree that's what Staff
Sergeant Paynter is saying there?
That's correct.
And he says:

"Q It's not much good then, is it?

A Well, we use it as a screening test to
elimnate stains and then if it is
positive we attempt to do a further
test to positively identify it as
bl ood if there is sufficient there."

And | think you agree with that; is that correct?
That's correct.
And then scroll down:

"Q But those are the two subjects if you

will on which you found it to give a

fal se reading so to speak?
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That is correct.

Q And have you found it did give a false
reading with any other substances you
have tested?

No, sir.

Q Now, when you on the second occasion
tested the contents for the presence of
bl ood as such, what result did you
obtain?

A | obtained a positive result for bl ood
with this test."”

And is Staff Sergeant Paynter not saying the sanme
as he said before, it's a positive test for

bl ood, but that doesn't mean there's bl ood?

No, you can't have a positive test on a
presunptive test.

Okay, can you --

Because -- well, a presunptive test is what this
has al ways been called, and in fact Sergeant
Paynter has previously referred to it as a
presunptive test for blood, and all that it is is
it's positive as a presunptive test for blood --
Okay.

-- it is not a positive test for blood, and this

is -- it really is a problem when you changed t hat
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enphasi s.
If we can go to 155493, please, this is a letter
fromyou to M. Asper, April 11th, 1989, and
there's an earlier letter, just to give you a bit
of context, where once the application was filed
on behalf of David M| gaard, Federal Justice asked
M. Asper to send in copies of various docunments,
and | think M. Asper then wrote to you about
them and if we can just scroll down, you say:
"We still have retained in our
possession the follow ng exhibits which
were rel eased !
Etcetera. And then further down you say:
"l shall await your instructions as to
the best way to deal with these
exhibits."
So this would be approximately 14 months, 15
mont hs after you received them is that correct?
Yes, it would appear so.
And then down at the bottom it says:
"I did hear from the CBC that they were
interested in doing a program on the
M | gaard case but | suspect that with
the recent CBC strike, their plans have

been somewhat derailed.”
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Were you involved in discussions with M. Asper

or the CBC about a program on the M| gaard case?

| actually can't remenmber anything about that at

all . | don't even remenmber whether there was a

program | don't recall at all

Then 155495, this is a letter May 3, 1989 from M.

Asper to you advising that the Fifth Estate is not

proceedi ng:
"However, a reporter from the W nnipeg
Free Press as well as a local CBC news
reporter are currently investigating the
situation. We have provided both
reporters with your name and address
etc.”

Woul d that be -- and we'll see a bit |ater, Dr.

Ferris, media reports. Would that be common, for

you to -- where you give an opinion of this

nature, to then be involved in the nmedia

di scussi ng what you concluded, etcetera?

It would be unusual for me to discuss a case that

was subject to continuing investigation, |

woul dn't normally do that.

And why not ?

Well, as far as |I'm concerned, this was -- | may

be incorrect in the term but certainly in my, as
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far as | would understand, this case was back as
sub judice, it was no | onger a conpleted case, it
was effectively being reinvestigated.

Right. And that would be the application to the
Federal Justice M nister?

Well, that would be nmy understanding. | " m not
clear of what the |legal status would be, but I
certainly wouldn't normally discuss that w thout
the direct consent of the |lawyers invol ved.

Okay. Now, in this case do you recall discussing
that with M. Asper, M. Wlch or Ms. M gaard
about the extent to which you should be publicly
commenti ng about the case?

| don't remenber that.

And | will take you to some -- let nme back up.
Certainly your report, were you aware that your
report was forwarded to the media and quoted
extensively in media publications?

Yes, | became aware of that.

And did you have any issue with that?

| probably was a little concerned about it, but,
you know, clearly there were reasons why Ms.

M | gaard and M. Wbl ch wanted that report

rel eased.

What woul d your concerns have been?
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| suppose | have an inherent distrust of trial by
press.

And could you el aborate?

Well, we have already been discussing this nmorning
the difficulty of getting jurors to understand
evidence in what has to be recognized as probably
the ideal situation and to have the lay public
understand an extracted piece of evidence which
may be taken out of context in the newspapers is
obvi ously very risky and | would have thought that
it's very difficult to control.

And that would be the concern with your report,
that parts of it m ght have been taken out of

cont ext ?

Yes.

Do you have any recollection of that happening

or --
| don't.

We'll go through some articles here and | may ask
you that questi on. If we can go to 277637, and

just for the record, so this is July 5, sending

the exhibits back to the Court of Queen's Bench.
Now, | see at this time, if we

can just go up to the top, this is a different

| etterhead than from before, D.N. A Genetic Typing
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Laboratory. Was this the same |lab that you had
used before?

Yes. At that stage we had an established

| aboratory and we had our own |etterhead.

And | think you told us that the |lab shut down at
sonme point after you did the work in February,
March of '88. Wuld it have still been operating

in July of '897?

Yes, the |l ab was still operating. Fundi ng had
ceased, but nmy Ph.D. student was still working in
the | aboratory and in fact we didn't, | suppose,

conpletely close the | aboratory and empty the
facility until about 1991.
If we can then go, | showed you the May 3, 1989
| etter where M. Asper told you that he gave you
your name to some reporters. If we could go to
025909, please, and this is an article by Dan
Lett, August 5, 1989, if we can just go to the
next page, and | don't believe that you are
quot ed, your report is quoted here frommy review
of the article, it doesn't look |like you would
have talked to M. Lett. Let me just go through
this and maybe you can tell us that. It says:
"I n an attempt to further analyse

forensic evidence presented at the
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trial, Asper sought the services of
Dr. James Ferris, a noted Canadi an
forensic pathol ogist."
And then the headline, "Proves -- or byline,
"Proves I nnocence":
"According to Ferris's report, in which
he re-exam ned extensively the trial
transcri pts and physical evidence, the
senmen sanple was incorrectly analysed by
RCMP pat hol ogi sts and in fact proves
M | gaard's innocence."
Woul d you agree with that headline and that

par agraph?

No, | would not.
Why not ?
Well, first of all, | don't believe that | ever

claimed that the sanple had been incorrectly

anal ysed by the RCMP pathol ogists, | mean, that's
not correct at all, and that, on the basis of that
fact it proved Ml gaard's innocence, | nean,

that's non-sequitur, that's a very | oose
interpretation of my opinion, and that's exactly
the sort of problemthat | think | was alluding to
earlier. They've taken an opinion, they have

extracted parts of it and they have applied it.
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mean, to say even | re-exam ned extensively the
trial transcripts, that's not correct. | exam ned

extensively the trial transcripts relating

specifically to the forensic evidence, but not any

others, so it's very easy to create a m sl eadi ng

i mpression and that's exactly the sort of

par agraph that does concern ne.

And then it goes on to say the quote from your

report:
"On the basis of the evidence that |
have exam ned, | have no reasonabl e
doubt that the serol ogical evidence
presented at the trial failed to |ink
David M|l gaard with the offence," the
report stated, "and in fact, could be
reasonably considered to exclude him
from being the perpetrator of the
mur der . "

And | read that this morning, and | think what

you told us is that that assumed the integrity of

t he sanple; correct?

That's right, and it does not prove Ml gaard's

i nnocence, which is what the introductory

par agraph says.

Okay. And then as well the reference to the body.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

Page 23501

From having read this part of the article, | think
this is the only part that refers to you. Are you
able to tell us whether you would have spoken to
Dan Lett before he wrote this article?
No, | don't think I did, and |I actually haven't
seen this before.
If we could go to 155497, and this is an August
8th, 1989 report from Patricia Alain to M. Eugene
WIlliams, and | believe Ms. Alain was a serol ogi st
or -- yes, | think a serologist with the
Government of Canada. Are you famliar with her
at all?
Yes, | have met her, but not for many years.
And just a couple of parts here. They are view ng
the comments of you in the report that was
submtted to Justice and if we can go to the next
page, she reports here:
"Therefore, assum ng that the donor of
the saliva is a non-secretor beconmes a
guesti onabl e assunmption. As serol ogists
are aware, the quantity of antigens
present in the saliva of secretor
i ndi viduals will be variable during the
day. Dilution can be a factor,

particularly if someone has consunmed a
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| arge ampunt of liquids e.g. water,
coffee, etc. It is known that the body
itself will produce variable amunts of
antigens during the day. | n ot her
words, the absence of "A" or "B"
antigens in a stain that has been
identified and proven to contain saliva
does not definitely prove that a person
is a non-secretor.”
Woul d you agree with that comment or are you in a
position to conmment on that?
Yes, | would agree with that, but remember, she is
not addressing that from the perspective of the
evi dence that was presented at the trial, that's
her conclusion based on all the evidence that she
is aware of at that tinme. | was only at the time
reviewi ng the evidence that had been presented to
the jury.
| see. But as far as what she says in that
par agraph about the, and | think it's the
reliability of the saliva test that was described
at trial, do you take any issue with what she says
t here?
No, she's quite right.

And then this paragraph tal ks about the:
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can be indicative of blood was
positive."

And then it goes on:

screening or presunptive test which

"A positive reaction does not mean that

bl ood is present, only that it could
be. "
And would you agree with that?

Yes.

If we could now go to, there's a couple of video

clips and sonme newspaper articles at the tine.

| f

we could call up 230 -- sorry, let nme back up.
Yeah, 230046, | think just if |I can see it on the
screen, the tape recording -- no, actually 230173,

and | believe there's a video exchange here.

| f

we could -- I"mgoing to play just part of a news

clip here that you were interviewed, it's at the

three mnute mark, it's just a short clip. Just

go back. Sorry, if we could just scroll back,

| think the date on this is October, 1989, but

and

stand to be corrected. Just go back 10 seconds on

t hat tape.

VI DEO CLI P PLAYED

" REPORTER: ... In the snow four days after

t he murder. David M I gaard has spent
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years in prisons across this country, in
part because he has al ways refused to
admt guilt. Even saying sorry would
have i nproved his chances for parole,

but M | gaard wants vindication and now
he says there is new evidence conpelling
enough he hopes to have the Justice
Depart ment reopen his case.

DR. FERRI S: | would not have found him
guilty.

REPORTER: Dr. James Ferris heads the
forensic pathol ogy department at the
Vancouver General Hospital.

DR. FERRI S: If I was to look at it purely
analytically as a forensic scientist, |
think I would probably have said there
was not enough evidence to convict.

REPORTER: Dr. Ferris was approached by
Ml gaard's famly to exam ne the court
transcripts and evidence presented at
the trial. He believes the semen sanple
di scovered in the snow bank four days
after the nmurder did not match
M | gaard's and that the court did not

under stand the forensic evidence as
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present ed.

DR. FERRI S: There is al nost no el ement

the entire case which does not raise

some questions and the validity of t
semen itself collected three or four

days after the assault, clearly an i

of

he

ssue

with that, there's the whol e question of

an assault at m nus 40 degrees Cel si

us,

that's an area of concern. The question

of the timng of his alibi is an area of

concern. The reliability of many of the
wi t nesses. | think there are many areas
that certainly would give rise for
concern. "
TAPE ENDS
BY MR. HODSON:
OCkay. That's the only part that refers to it.
Just on the latter part, your comments about the

alibi and the reliability of witnesses, on what

basis were you making those comments?

Well, that was made on the basis of additional

i nformati on which had conme to nme, | think, at
stage from either M. Asper or M. Wlch.
And would that be in any way related to the

forensic work that you were doing or are you
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tal king forensic wi tnesses?

No, I"'mnot, |I'mtal king about other w tnesses.
And then as far as your coments -- let me just
find -- actually, for the record, we don't need to

bring it up, 001548 is a transcript of that, but

there's some parts that are marked out.
COMM SSI ONER MacCALLUM: VWhat's the number?
MR. HODSON: 001548.

COWMM SSI ONER MacCALLUM:  Thank you.

BY MR. HODSON:

And just on your conmment that, "As a forensic
scientist, |I think |I would probably have said

there's not enough evidence to convict," can you
el aborate on that, please?

Well, | think that really is exactly what 1've
been saying so far today, that in fact if we | ook
at the forensic evidence that was presented at the
trial and you | ook at the issues of integrity of
sampl es, continuity of evidence and interpretation
of those sanples, they really would not allow, on
t he basis of that forensic evidence, a presunmption
of gquilt.

So am | correct what you are saying, based on the

forensic, based on that frozen senen, that that in

and of itself would --
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| think that on its own could not be used to
convict because in ny view there were so many
issues relating to possible interpretation of
sanpl e and even the integrity of the sanple th
it does not form a reasonable foundation for
evi dence to convict.

Yeah. And again, we tal ked about this this
mor ni ng, we don't know what caused the jury to
reach the conclusion they did. In the closing
addresses of the Crown and defence counsel tha
| ooked at this morning, and again | appreciate
that the jury may view it differently, but the
Crown position, at least in the closing addres
was this doesn't inmplicate and it doesn't
elimnate; is that correct?

| think that's correct, yes.

And so are your coments, when you tal k about,
a forensic scientist, | think |I would probably
have said there's not enough evidence to convi
are you limting your opinion to the forensic
evidence or are you taking everything else int
t he non-forensic evidence?

No, I"'mlimting nmyself in that comment to the
forensic evidence.

Okay. If we can go ahead to 230046, pl ease.
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is -- just put the video cover up on the screen --
this is March 15th, 1990, so this would be about a
year and a half -- | think your opinion was
September 13th, 1988, and at this tinme the
application before the mnister was still pending,
and there is a clip here on the video, | think
it's at the 30, if you go to 34 m nutes and 50
seconds.
VI DEO CLI P PLAYED
"REPORTER: ... says the physical evidence
t hat hel ped convict himin 1970 should
actually have cleared him  Sperm
sampl es were found at the scene of the
crime. Like blood, it can be tested for
type, and it tested out as type A.
David M|l gaard's blood is type A, but he
is one of the few people who doesn't
| eak that typing into other bodily
fluids.

A forensic pathologist who has
revi ewed the evidence says that means
the semen that hel ped convict David
M | gaard wasn't his.

DR. FERRI S: My view would be that the

defence did not exploit many of the
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weaknesses in the Crown case. The jury
wer e probably left with only the Crown
case to consider. | think, if the

def ence had been nore active in
criticizing the forensic evidence, then
the outcome m ght have perhaps been
different.

"REPORTER: The man who is Ml gaard's

| awyer. ..
TAPE ENDS

BY MR. HODSON:
Again, if you had been aware of what was presented
by M. Tallis to the jury at the conclusion of the
case, would that have changed what you had to say
in that?
Yes, it would. That really is not correct, what I
said, because | think, in fact, M. Tallis did go
t hrough all of the problems associated with these
el ements of the Crown evidence.
If we could go to 159867, this is May 12th, 1990,
and it's an article by Dan Lett. And, again, the
date is here, so this is about, | was going to say
about al most 18 or 20 months after your report,
and about 16 nonths after the application was

filed with the mnister, and this is just at the
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time, | think, that the M| gaards indicated that
Peter Markesteyn was going to give a follow-up
opi nion. And you say:
"Ferris added he thought a
t horough analysis of his original report
shoul d have been conducted by Justice
Department officials months ago."
And the over to the next columm:
"'"That has to be done,’
Ferris said of Markesteyn's efforts.
"They need anot her opinion.’
However, Ferris said it is even
stranger that although the Justice
Depart ment was given his report 16
mont hs ago, none of the investigators
have ever contacted him
"l don't think they really have
a reasonabl e excuse for not having at
| east contacted me directly,' Ferris
said. '"I'm surprised at that.'"
And, again, would that be an accurate quote of
what you would have said at the tinme?
Um, well | don't renmenber the words, but that may
well be correct. That's certainly how I felt

about it at the tinme.
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Right. And | think, at least from the documentary
record, it doesn't | ook as though you were
contacted until | think June of 1990, about a
month after this article; does that accord with
your recollection?

Yes, that's correct.

And were you surprised by that?

| just assumed that the contact had been

stimul ated by M. Asper.

Were you -- were you waiting to hear from somebody
on your report?

Yes, | was.

And who were you waiting to hear from?

| had no idea.

Okay. But someone?

Someone.

If we can then go to 048870. And this is now --
just trying to see the date here -- June 8th,

1990, and this is | think when we first hear about
t he dog urine theory, and:

"' The evidence doesn't
exclude it (as dog urine),' Markesteyn
said from W nni peg. "There are vari ous
sources of yellow stains in a snowbank.'

David Asper, Ml gaard's | awyer,
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is nore blunt about the report.

"It concludes that what Penkal a
found in the snow could very well be dog
urine,' said Asper."

Did you become aware or involved in these

di scussions or theories about the frozen senen
bei ng dog urine?

Not until after Dr. Markesteyn had written this
opi nion, and then | nmet himat a meeting, and we
di scussed it.

And do you recall whether you formed any

concl usions as to whether or not the frozen senen,
or frozen lunp, was dog urine or wasn't?

No. The -- what | did, in essence said to Dr.

Mar kesteyn and | believe it was Dr. Merry, is |
felt that they were better qualified to give that
opi nion than me and that | really had no
particul ar knowl edge or expertise in this area.
And would it be fair to say that, if the frozen
semen was dog urine, that it could not be used to
exonerate or prove M. Ml gaard's innocence; is
that fair?

Yes. | mean, in essence, it was another reason
for questioning the continuity and integrity of

t he sanpl e.
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Ri ght . It would mean it would have no value in
either linking or not Iinking sonmeone to the
crime?
Correct.

If we can go to 002483, please. This is a menmo of
June 12th, 1990 by M. Eugene WIlliam to his
file, and it tal ks about interview ng you on June

11th, 1990 at your Vancouver office; do you recal

being interviewed by M. WIIlians?
Yes, | do.
And do you remenmber what -- did he tell you what

his purpose in interview ng you was?

Um, well he, he just simply said that he was here
as part of the investigative process for the
Justice Department.

And what did you understand his role to be then?
Well I, I'"mnot sure exactly what his role was,

but he, he questioned me fairly vigorously about
my opinion, and nmost of his questioning related to
the fact that it was now known that David was a
secretor and how that would have affected ny
original opinion, and |I was unable to, | think,
make hi m understand that my original opinion was
based on the evidence as it was apparently

understood at the time of the original trial, and
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he was not concerned with that, he wanted to know
how t he new results would have affected ny
opi ni on.
If I mght, just by way of assistance, Dr. Ferris,
this -- what you may be referring to is a later
di scussion with M. WIIlians. Let me just tell
you -- and maybe in fairness | should go through
the meno with you first. | think at this time the
test for secretor had not been conducted, it was
February of 1992, and then I think there is a 1993
di scussi on or exchange, maybe a meeting, and [|"']|
take you to those documents where that happened.
So --
| may be confused about it.
Sure. And so maybe what | will do, in fairness,
is just go through this meno and maybe that wil
assi st you. Now pl ease keep in mnd these are his
notes of the meeting with you, and | just want to
get your comments on what is said and what is
attributed to you. He says he interviewed you
about your Septenmber 13th report:

"Of particular interest was Dr. Ferris'

assertion on page 7 of his report that

t he serol ogical evidence presented at

the trial of David Edgar M I gaard could
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be reasonably considered to exclude him
(David M | gaard) from being the
perpetrator of the nurder of Gail
Mller."

And then it also tal ks about comments upon Dr.

Mar kesteyn's report. And then if you can scrol

down:
“"Initially, our discussion centred on
identifying all the sources to which Dr.
Ferris referred, during the preparation
of his opinion and the formation of the
concl usions contai ned therein. Dr .
Ferris confirmed that the only sources
to which he referred were those noted on
pages 1, and 2, of his September 13,
1988 letter."

And then, if | can pause there, would that be

accurate?

| think so, yes.

| think that's what you told us today.
"He readily admtted that he had not
seen Dr. Enmson's autopsy report, the
phot ographs of the nurder scene, which
showed the position and the condition of

the body. Apparently, he had not read
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the evidence of the Crown's key
wi t nesses, the prosecutor's address to
the jury and the judge's charge to the
jury. "

And, again, would that be accurate?

Yes.

And t hen, next paragraph:
"Secondly, Dr. Ferris was invited to
comment upon Dr. Markesteyn's report
concerning the identity of the frozen
l unp of yellow sperm found in the snow
four days after the body was discovered.
Dr. Ferris indicated that he was in
general agreement with the findings of
Dr. Markesteyn in that 'he could not
exclude the yellow frozen |unps which
cont ai ned sperm as having originated
from a dog.' He noted that there was a
reasonabl e doubt that it was human
because of its colour and the fact that
dogs secrete semen in their urine."

And woul d that be accurate of what you said at

the tinme?

Yes, | think |I was passing on information that |

had obtained from Peter Markesteyn.
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As a forensic pathologist -- and, again, |'m not
sure if this is your area -- but are you able to,

using scientific methods, determ ne whether a
sanpl e of semen is human or dog?

Oh, that can certainly be done, but not by ne.

| see. And that's an area that you are not
famliar with; is that right?

| have sonme rudinmentary famliarity with the
technol ogy, but | wouldn't do it.

| would ask you to read Dr. Merry's evidence
before the Inquiry, but | think that 1'll |eave it
t here.

So as far as the distinguishing
bet ween the two, was it your understandi ng that
tests could be conducted to exclude the sanple as
being from canine origin?

Yes.

And were you aware whether those tests were ever

done?
No .
So, doctor, if | could just scroll down to the --

actually, go to the next page, please. And |

don't mean to junp over parts of these, | just
want to go to -- the entire meno is in as
evi dence, but | just want to ask you about parts
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of these. It says:
"Dr. Ferris noted that the serol ogica
evi dence should not have been admtted
because the continuity of the sanple had
not been satisfactorily established. He
readily admtted that the semen was
probably contam nated as a result of
being piled up with the bl ood-stai ned
snow outdoors for four days."

s that correct?

Yes.

Then the next paragraph:
"He al so acknowl edged that the testing
performed on David M| gaard's saliva may
have been wrong. Therefore, the
non-secretor status attributed to David
M | gaard may be wrong."

Is that accurate as to what you would have said?

Umm, it may be. It sounds a bit strong for an
opinion on this subject fromme, but | may have
said that, | simply -- | can't confirm because |

don't remember.
OCkay. And then the next page. M. WIlliams then
says:

"l then asked Dr. Ferris to take into
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account the contam nation of the senmen
speci men, to which he alluded on page 4
of his report, and which is noted in Dr.
Mar kesteyn's report, and indicate

whet her the evidence excluded David

M | gaard. Dr. Ferris then stated that

t he serol ogical evidence did not I|ink
David M|l gaard to the offence, however,

you could not say it (the serol ogica

evi dence) excluded him"

And is that something that you would have said to
Eugene W Il ians?

Umm, | may have said that, but | don't understand
t he cont ext. | think that would relate to the
reliability of the secretor status, so | don't
know. | certainly -- if he was referring to the
evi dence of the secretor status and the testing as
performed at the trial then | would not have said
that, but if he was referring to the discussion

t hat we obviously had about the reliability of
secretor status then that's correct, |I'm --

woul d have to say that, if there are doubts about
the secretor status, then you would have to say
that the serology -- the serological testing did

not exclude Davi d.
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Okay.

But | go back to the point that ny brief
originally was to | ook at the evidence that the
jury heard.

Okay. So, just so that | understand this, if the
secretor status of David M lgaard is in doubt, in
ot her words that you can't assume that he is a
non-secretor, are you then saying "yes, | could
have or would have said, or | believed at the time
t hat you could not say that it, the serol ogica
evi dence, excluded him'; is that correct?

That's correct.

Secondly, if you assunme or have the opinion that
the frozen senmen is contam nated and i s not
reliable, would you al so have said or thought at
the time that:

you could not say it (the

serol ogi cal evidence) excluded him?"

| don't think I could say that. | think if the
serological, if the tests and the sanple, if the
sampl e cannot be relied upon then the tests cannot
be relied upon, and if the tests can't be relied
upon, you can't use that as evidence against him
Can you use it as evidence to exclude him?

No.
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If we can then go down to under the Concl usion:
"Very little, if any weight can be given
to a conclusion that blindly ignored the
obvi ous contam nation of the sanpl es
that were collected. The conclusion is
al so wrong because an essential fact
upon which it is based, nanely, David
M | gaard's status as a non-secretor, has
not been established.”

And again, in fairness, the quotes above are just
from doctor -- from Dr. Emson. And, again, we
may have touched on this, the -- David Ml gaard's
status as a non-secretor you told us was assuned
because you were giving a brief based on what was
before the jury at the trial; is that correct?

Correct.

And would it be fair to say that in the conment

here that the contam nation of the sanmples that

were collected, | think you've told us you did not
ignore that, in fact | think that was your first
opi nion that they should not be relied upon; is

t hat correct?

Correct, yes.

Go to 185365. And this is a report or a letter

June 12th, 1990 from Patricia Alain to M.
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WIlliams, and | may have asked you this, so | wil
be a bit more specific. She says to M. WIIlianms:

"The nor phol ogical differences of human
spermat ozoa and cani ne spermatozoa are
several. The experienced exam ner woul d
not have any problems in distinguishing
bet ween human and cani ne spermtozoa."

Are you able to tell us whether you agreed with

t hat or not?

| woul d have no experience of that.

Okay. If we could go to 185372. This is Dr.

Mar kesteyn's report of June 4th, 1990. You are

famliar with the fact that he gave a report

reviewi ng sone of the sanme things you did?

Yes.

And in this report he says:
"I have been informed that the original
notes on which this evidence by Staff
Sgt. Paynter was based are no | onger
avail abl e. Staff Sgt. Paynter informed
me that he does not renmenber (sone
twenty years after the event) whether or
not he performed specific tests to
determ ne the human origin of these

speci mens. "
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And this relates to the dog urine issue. Do you
have any recollection of contacting Staff

Sergeant Paynter to get his notes?

No, | have never contacted Staff Sergeant Paynter.
Woul d those notes have been of assistance to you
in the opinions that you were providing?

Umm, they m ght have been. Um, the difficulty is
that for someone |like myself reviewi ng this work,
| would start probably with his conclusions, and |
woul d only | ook at the data on which he formed

t hose conclusions if | was going to question the
conclusions, and if you read all the evidence that
| have seen so far his conclusions that the
serol ogi cal sanple was type A and that the, that
David was a non-secretor, are really not
conclusions that | would necessarily want to
question, so | would have been nore inclined to
sinmply accept his conclusions and not go back to
hi s notes.

Okay. If we can go to 004374, please. And this
is a menmorandum of August 28th, 1990 from M.
WIlliam, who you met with, to M. Bruce
MacFar | ane, Deputy Attorney General, and it's
outlining various issues. If I could go to page

004376. And this is where M. Wlliams is
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commenting on basically his review of the report

and his nmeeting with you, and he refers to the

quote from your Septenber 13th, 1988 report which

says:

And t hen,

"On the basis of the evidence that |
have exam ned, | have no reasonabl e
doubt that serol ogical evidence
presented at trial failed to |ink David
M|l gaard with the offence and that in
fact, could be reasonably considered to
exclude him from being the perpetrator
of the murder."

if we can just scroll down to the next

par agraph, it talks about them going to Pat

Al ai n.

"In her written report and in |ater
conversations, she indicated that the
l'i kel'i hood of contam nation, and the
state of the scientific art was such
t hat :

1. the serological evidence did not
link David M|l gaard to the offence;

2. the forensic evidence, in view of
the circumstances under which the

sanmpl es were collected, did not exclude
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David M| gaard from being the

perpetrator of the nurder.”
And would you agree with those coments?
| don't think I would agree with nunmber 2 if she
is tal king about the forensic evidence that was
presented at the trial.
| think what -- it refers to the -- if we can just
scroll back up a bit, she tal ks about the
i keli hood of contam nation, and then goes on to
say:

"1 believe ...",
scroll down to paragraph 2, that:

in view of the circunmstances under
whi ch the sanmples were collected ...",
and |'m assum ng that refers to the issue of
contam nati on. And | think you told us earlier
that, in light of your opinion on contam nation,
the sanple was of no value one way or the other;
is that --
Yes, but she is actually specifically saying here
t hat that sanple, because of contam nation, does
not exclude David M| gaard. What she should have
said is that it cannot be used to either include

hi m or exclude him

Fai r enough.
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But it is quite wrong to say that a contam nated
sanmpl e doesn't exclude him unless there was
reasonabl e grounds to believe that the sanple
shoul d have included him

Well |let me maybe just scroll back up, and | don't
want to get into semantics over other people's
words -- up further. | think -- up further,

pl ease -- | think what the response is, is to the
fact that in your opinion -- and, again, it's only
one paragraph -- talked about that evidence being
used to exclude him and then | think -- and maybe
| et me paraphrase what | take fromthe meno is
saying "lookit, because of the contam nation, it
shoul dn't be relied upon to exclude himor to
implicate him', and | think that's what you have
told us; is that correct?

Yes, that's correct. But it's most inportant, and
| know that there it's just one or two words, but
t hose words can conpletely change the foundation
of the opinion and --

Go to the full page here, please.

-- and reading that number 2 conclusion | think
what she appears to be saying is that this

evi dence does not exclude David M | gaard.

Okay.
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A And | -- that, that is not the correct
interpretation of that evidence.

Q It --

A That evidence is either irrelevant to his guilt or
i nnocence, or it can be used to exclude him but
it cannot be used in the context of not excluding
hi m

Q Well again, in light of your opinion about the
contam nation, maybe | m sunderstood what you
sai d. | think you told us the value of the sanple
was nil, of no probative val ue?

Yes.

Q And, in light of that, could that sanple exclude
David M | gaard from being the perpetrator of the
mur der ?

Ah, | see what you are arguing.

Q | "' m aski ng.

A Unm vyeah, or what you are saying. | think
what -- yes, | mean the, in essence if the sanple
is contam nated it has no rel evance and,
therefore, it should not have been used at all.

Q To implicate or to exclude?

A | npl i cate or excl ude.

Q Okay.

A But | think to say that -- to take just one part
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of it and say "it doesn't exclude hin" negates the
fact that it doesn't inmplicate him either.

Yeah. | think if you go up to paragraph 1 --
scroll up a bit -- it doesn't link himand it
doesn't exclude him Now in fairness | think the
wor di ng, you are saying you m ght have used

di fferent | anguage, and in fairness these are M.
Wlliams' -- M. WIIlianms quoting what someone
else said to him and | think |I've heard your
position on that, so | can nmove on.

Yes. Well, if | may say so, if you are writing an
opinion in which you do not want David Ml gaard to
be excluded from the investigation you will write
exactly this. You will write as your nunber 2

par agraph, which is your final paragraph, that
this evidence does not exclude him | mean |I'm
sorry to be critical, but I -- and ny opinion is
per haps coloured by nmy interviews with M.
WIlliams, but | got the feeling, in talking to
him that his -- he saw his role to make sure that
t he evidence did not exclude David M| gaard.

Did he -- maybe we could just scroll up -- did he
chall enge you in your conclusion -- no, scroll up
further, actually go back to the full page and

just call it out so we can get it all here -- did
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he chal |l enge your conclusion in this paragraph
that the frozen senmen excluded M. M| gaard; was

t hat what he was taking issue with, that it really
didn't exclude hinf?

| think he was. But that, | mean he has correctly
reported what | said, but it's -- it's very
difficult, as you know, when you are talking to an
i ndi vi dual you can get perhaps entirely
unreasonabl e i npressi ons of what way the
conversation is going, and at the end of it | felt
that my association with M. WIIlianms was, shal

we say, unhappy.

Okay. And would that be at this -- | think this
woul d be your first meeting with him was this --

| don't remenber.

Yeah. When going through this memorandum, does
this assist you in your recollection of the
meeting with himthen?

No, it doesn't.

But you met with him once and you have an
unfavourable -- a nmenory of the nmeeting with him
that you did not -- | think your words were
"unhappy"; is that --

Yes.

And, again, maybe you could, just so that we

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Mr. Hodson
Vol 116 - Wednesday, February 1st, 2006

Page 23530

understand it, is there anything else in the
exchange with M. WIlliams that made you unhappy?
| can't, | truly can't remenber, | just -- the --
if I met himtwi ce, and | apparently did --
Actually, I'"m not sure you did, |I think the l|ater
one m ght have been by correspondence.

Okay. Well the inpression that | had from him was
that the issue of secretor status was the key as
far as he was concerned and he, | know he asked nme
on several occasions if it could be shown that
David M | gaard was a secretor, would that have
changed ny opinion. And --

And what did you say to hinm?

Well | kept saying to himat the time of the trial
t he evidence was that he was a non-secretor, and |
-- if you tell me that he did not know his
secretor status until two years later | find that
interesting, because that was certainly not the

i mpression that | got from him

And again, we have not heard from M. WIlIliam yet
what this document suggests is that they doubted
the validity of the original secretor status. [''m
not aware that they'd actually done the test until
1992, but certainly -- and | can show you anot her
item
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Just back on this issue versus
what you | ooked at the trial and at the tinme, were
you aware that M. WIliam was | ooking at, at
this time, whether or not the Mnister of Justice
should set aside M. Ml gaard's conviction or give
him some relief at that time?
| probably was aware that that certainly was the
-- 1 mean the -- ny neeting with M. WIlliams, |
assumed, was part of his response to the
applications by David M| gaard, by M. Wlch and
M . Asper.
|f he would have said to you "one of my tasks is
to try and determ ne, or gather information to
determ ne today whether or not David M| gaard is
i nnocent of this crime", would David M| gaard
being a secretor or not in June of 1990 be

rel evant to that question?

He m ght -- it would have been relevant to that
gquesti on.

Okay.

But, again, | would have had to go back and say

t hat that was not an issue for me in my original
opi ni on.
Okay. If we can go to the next page, and we may

have covered some of this the last ten m nutes,
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but there's -- and, again, this is M. WIIlians

reporting about a discussion with you:
"The investigation of this area was
compl eted with an interview of Dr.
Ferris. Dr. Ferris reiterated the
position he had stated in his report.
However, when he was questi oned about
the effect that contam nation of the
sperm sanpl e obtained from the snowbank,
woul d have on his conclusion that the
forensic evidence could reasonably be
consi dered to have excluded M | gaard as
the culprit, Dr. Ferris stated that:
"Once you introduce contam nation; once
the result may be wrong, you can't say
it excludes himor not.""

And woul d that be an accurate recordi ng of what

you woul d have said?

That's fair because it includes the qualifiers

that are necessary to allow for that

interpretation of 'excludes him or not'.

And t hen:
"Dr. Ferris noted that his report of
September 13, 1988 was intended to be a

re-interpretation of the evidence before
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the Ml gaard jury, and was not 'new
evidence'. On the basis of his

exam nation, he felt that the portions

of the evidence he exam ned could afford

reasonabl e doubt of Ml gaard's guilt, or

shoul d have been used by the defence to
exclude Ml gaard as the culprit.™
Woul d that be a fair recording of what you would
have told M. WIIliams?
Yes.
If we could go do 001529, please. This is the
February 27th, 1991 letter from M nister Kim

Canpbell to M. Wblch and this is when M.

M |l gaard's first application was dism ssed and he

t hen subsequently re-applied and got a hearing

before the Supreme Court, and in this letter she

deals with some of the forensic evidence that was

put forward. If we could go to 001534, please,

just want to go through sonme of the paragraphs and

get your response. She says:
"At trial, the RCMP forensic anal yst
testified that he found "A" antigens in
the sanple taken from one of the | unps
of frozen snow, and concluded that the

sampl e was probably from a bl ood group
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"A" person that was a secretor, or from
a bl ood group "AB" person. The anal yst
also testified that M| gaard had bl ood
type "A", and the test he performed on a
saliva sample from M| gaard i ndi cated
that M|l gaard was a non-secretor. There
was, therefore, some evidence from which
the jury could have inferred, if they
felt it reasonable, that the sem na
fluid did not originate from M| gaard."
And would you agree with that statement?
Yes, | probably woul d. " mnot sure if M. Tallis
woul d agree with that statenment because | think it
was a |l ot nore than "some" evidence.
Fai r enough. So you mght say it's a bit stronger
than "sonme" evidence that the jury could have
inferred?
Yes.
And go down to the bottom it talks about the
opi nion that you provided, and | won't go through
it again, and then it starts here:
"Assum ng that Ml gaard is a
"non-secretor", he concluded that
M | gaard could not have provided the

sem nal fl uid. He al so assumed that the
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donor of that semnal fluid was Gai
MIller's assailant."”

And then go to the next page, and then makes a

reference here to Dr. Markesteyn who says:
"Dr. Markesteyn added that, "(t)he
determ nation of the non-secretor status
of M. M| gaard, although perhaps
acceptable at the time, would now no
| onger serve as proof of his
non-secretor status."

Woul d you have been aware of that opinion from

Dr. Markesteyn at the time?

No, | was not aware of that.

And then if we can just go down to the bottom

par agr aph:
"It is inmportant to remenber that it is
common ground, both on the basis of the
evi dence tendered at trial as well as
the information from current experts,
that the probability of contam nation of
the semnal fluid in this case, which
was found in the snow after several days
of activity at the scene, was such that
it was difficult to draw any inferences

from the evidence at all. Dr. Ferris
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was aware of this, and on page 4 of his
report he expressed surprise that the
sanmpl es were admtted into evidence,
given the circunmstances and tim ng of
their discovery. \When interviewed, he
agreed that once contam nation of the
sanmpl e was taken into account, the
forensic evidence neither incul pated nor
excul pated David M | gaard."

And would you agree with that conmment, sir?

Yes. | suppose technically that's correct,

al t hough, as you know, nmy opinion is that it

shoul d not have been used at all.

Ri ght, okay. And then down at the bottom | am

not sure the mnister had the benefit of

M. Tallis' closing address to the jury when this

letter was written, it says:
"The trial judge did not comment on the
forensic evidence in his charge to the
jury. Despite this, counsel appearing
for the accused did not ask the judge to
provide direction to the jury through a
recharge. That is not surprising,
because the evidence, as tendered,

favoured M | gaard's position."
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And just your comment on that, whether at trial

woul d you agree that that evidence on the frozen

semen favoured David Ml gaard's position?

Yes, it does.

And then the next page, it says:
"In the final analysis, the forensic
evi dence presented at trial proved
nothing. Wth the benefit of hindsight,
it may have been preferable had the
evidence sinply not been tendered.
Nevert hel ess, the case against M gaard
was a strong one. The suggestion that
the forensic evidence exonerates
M | gaard m sstates the value of that
evidence. The forensic evidence
tendered at trial, when elevated to its
hi ghest probative value, is neutral,
establishing neither guilt nor
i nnocence. The recent opinions do not
establish that the evidence should now
be viewed any differently."

Now, if you can ignore this sentence about the

case against Ml gaard was a strong one, do you

agree with the balance of that paragraph?

No, | don't, because | believe that the forensic
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evidence that was tendered at the trial elevated
to its highest probative value clearly, at the

| east, indicates Ml gaard's innocence and in fact

| believe could be reasonably interpreted as
maki ng him not guilty of the offence. It's again,
it's part of the problem of all of these review
systens. Remember, the trial is to determ ne
guilt, not innocence.

If you were a Crown witness back at the trial,
giving advice to the Crown and said how do you use
this sample to establish guilt or innocence, what
woul d you have told the Crown?

Well, | would have -- well, | nmean, to nme the
procedures are straightforward. The Crown neets
with the expert witnesses prior to the trial, the
expert witnesses give their opinions on the
strength of their evidence and | have no doubt
that the forensic science evidence would have
guestioned the reliability of the sanple. | would
have thought it was perfectly open within the
existing system for the Crown to have presented
the issues of the integrity of this sanple and its
validity as evidence in the form of voir dire
where the judge could have ruled on it. | believe

that, quite honestly | believe that if the judge
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had been properly informed on the question of
contam nation and the unreliability of this sanple
and the difficulty of interpretation of the bl ood
tests, he probably would have said this should not
go to the jury.

And so in that respect, if the defence wi shes to
use it as excul patory fromthe other side, the
counter argunment to that would be, well, no, you
can't rely on it for anything?

Clearly, and that's always the risk in putting

t ogether a case for either the Crown or for the
defence, but | think bad evidence serves nobody.
And if we can go to 002623, and this is around the
time of the Supreme Court of Canada reference, and
there's a couple of letters here that you maybe
haven't seen, this one is from Murray Brown who is
wi th Saskatchewan Justice to the Federal Justice

| awyers about who were going to be witnesses at
the reference, and your nanme is listed as a
witness | believe that M. Wl ch may wi sh to have
called. What -- do you remenber talking to M.

Wol ch or M. Asper about giving evidence at the
Supreme Court in the reference case?

| do. | don't have very good recollection of it,

but what | remenber, | think | was informed that
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my name was on the witness |list along with Peter

Mar kest eyn, but | believe that the decision was

made that the serol ogical evidence would not

become part of the material which was ultimat
presented to the Supreme Court.

Okay. If we could go to 009878, and this is

Wbl ch's -- if we can actually go to page 4 of

ely

M.

t hat . This is M. Wil ch's letter to Chief Justice

Lamer about wi tnesses, and then if we can go to

t he next page, it talks here about:

"We woul d appreciate further information

from Justice as to time franmes, as well

as some views as to how this inpacts

the calling of Drs. Ferris and

Mar kest eyn and perhaps Dr. Ensen
And it appears fromthis letter that you were
the list at this time. If we could call up
230797 and go to page 799, this is -- and you
not have seen this, this is a February 3rd, 1
report fromthe forensic |l ab that, where Davi
M | gaard was determ ned to be a secretor, and
believe that this was the first secretor test
done, at | east based on the documents we have
our dat abase and the evidence we've heard to

date, this is when the test was done on David
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M | gaard's secretor status, that it was in the

m dst of the Supreme Court reference. Do you
recall whether this test and the results, the
fact that David M I gaard was now -- well, he was
al ways a secretor, but the test now showed he was
a secretor, did that impact on your testifying at
t he Supreme Court reference?

Well, obviously it was not discussed with me, but
|'"'mqquite sure it did inpact on the presentation
of that evidence.

You are sure it did?

| would i magi ne so. | mean, it al mst makes the
concl usions that Dr. Markesteyn and nyself had
reached no | onger relevant given the strength of
t he other arguments that were going to be
avail abl e.

Ckay. If we can then go to 041911, this is a

| etter of May 3, 1993 from I nspector Sawatsky of
the RCMP, and |'m sorry, earlier | indicated that
there was some correspondence you had with Eugene
Williams in '92 about getting copies of your file
notes and | think that's when you sent himthe
file notes, and | don't have any other docunents
t hat suggest a further meeting with M. WIIlians.

Do you remenber more than one meeting with Eugene
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WIIliams?

A No, | don't, but | actually -- | believe that I
remenber that M. Sawatsky was the first person to
tell me that David M| gaard was a secretor.

Q Okay.

A | --

Q In fact, let me just go through --

A | think that is correct, but | don't know when
t hat happened.

Q Did that surprise you?

A That he was a secretor?

Q Yes.

A Not really, because, | mean, | was well aware of
the fact that the secretor tests from saliva were,
not to say unreliable, but not always correct.

Q Okay. Here M. Sawat sky, or Inspector Sawatsky

was doing some work for the RCMP, he attaches
copies of reports that may assi st you. | f we can
go to the next page, to 041913, and | won't go

t hrough all, these are some internal reports about
testing, and then go to the next page where it
says both David M| gaard and Larry Fisher are
secretors, and | believe this would be the

i nformation that he would have provided to you; is

that correct?
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Yes, that's correct, but | actually think he told
me verbally --
On the phone?
-- maybe by phone.
Okay. Wuld it have been around -- | don't think
he was involved in this matter until late '92,

early '93, so would it have been around the tine
that he also sent you this letter?
| presume so, but I'mafraid | have no record --
may actually have the letters in ny file, but --
Actual l'y, 041916, this is your letter back June
4t h, '93, and you say:
"As you know nmy original opinion was
sinply addressing issues raised at the
time of the trial and | expressed an
opi nion that based on the evidence
submtted at the trial which included an
interpretation by the Crown that David
M | gaard was a non-secretor that this
evi dence could be reasonably consi dered
to have excluded David M | gaard.
As you may know one of the
argunents advanced by the Crown was that
not only was David M| gaard a

non-secretor but the apparent secretor
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status of the sem nal sanple was based
on contam nation by blood although no
evi dence of Ml gaard suffering from any
injury likely to contam nate his senmen
was ever adduced. "
Then scroll down:
"l also spoke to M. Wl ch, |awyer for
David M | gaard, indicating to himthat
the met hods used to determ ne secretor
status at the time of the original
investigation would not necessarily
exclude David M| gaard from being a
secretor and it is therefore no
particul ar surprise for nme to |learn that
David Ml gaard is in fact a secretor.”
And again this is your letter of June 4, 1993,
and is that accurate?
| presume so. My recollection of all of this is
not great, but, I mean, |'massum ng that this was
correct.
And it says here that you spoke to M. Wbl ch
indicating to himthat the methods used to
determ ne secretor status at the time of the
original investigation would not necessarily

exclude David M| gaard from being a secretor.
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When woul d you have had that discussion with M.
Wbl ch?

| don't know, but it certainly would not have been
at the time of the original opinion and nmust have
been subsequent to that.

And why do you say that?

Because | think at the time of the original
opinion | was not fully aware of the unreliability
of saliva testing for secretor status.

And so -- and when did you become aware of that?

| don't know, | honestly don't know, but remenber
the reports from Pat Alain had been in before

t hat .

If I mght just assist, from what we have seen
from some other documents in evidence, in June of
1990 | believe Dr. Merry and as well possibly Dr.
Mar kesteyn in reports had indicated that the
secretor test may not have been reliable. s it
possible that it would have been around that time
frame that you would have had those di scussions?
Well, that's correct, it mght be. At that tinme,
you know, | had attended a number of conferences
with Dr. Markesteyn and clearly we discussed this
case and | don't know at what stage | became aware

of that.
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Okay. If we can then go to 061498 and this, we're
now into | guess 1994 and the Justice Depart nment
and/or the RCMP were | ooking at doing some further
DNA testing and there's a call from a Corporal
Wozney about the, it says you advised him
"The portion of material extracted from
panties belonging to Gail Ml er was
tested for D.N.A. results. There was no
success in this process and the entire
portion of exhibit was consumed during
t he exam nati on. Dr. Ferris states he
has nothing to report and is not in
possessi on of any exhibit which can be
returned.”
s that accurate?
Yes, it is. Cor poral Wozney was at that time
associ ated with one of the major crime units with
the RCMP and | think she was responsible for, |
think she came to the lab to see exactly what was
avail abl e.
And so when you did the testing on the cloth
removed from the panties, was that cloth destroyed
in the testing process?
It would have been destroyed after the testing

process.
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O after the testing process?

Yes.

If we can then go ahead to 314267, please, and |
wi Il not go through this, this is the transcript
of your evidence. You testified at both the
prelim nary hearing and trial of Larry Fisher; is

t hat correct?

Yes, | did.
And this prelimnary hearing transcript, |'m not
sure if you've read it recently, but | believe you

woul d have read this before you testified at the
trial; is that fair?

That's correct, and | also read it before | cane
here.

And are you able to tell us that what you
testified to in the prelimnary hearing and i ndeed
at the trial remains accurate?

Yes. In fact, it documents the handling of each
of the exhibits and so on nuch better than ny
present recollection.

OCkay. And if we could go to 314131, | just want
to finish up some -- this is the trial transcript,
and if we can go to 314143. Actually, go to
314147. | think in your evidence there you also

said that you did not recall examning the dress.
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Here at 314147:
"And do you have any personal
recollection of whether or not the dress
was exam ned?
A No. "
And you tal ked about the extraction of DNA being
done by the scientists, and then you say:
"We did extract material which we felt
was DNA, but we were not able to do any
characterization of it that would even
confirmthat it was human or ani mal or
what ever, so we couldn't identify it.
We felt that we had DNA, but that was
all."
And woul d that be an accurate statement?
Yes, and in fact | think the radiographs that we
saw earlier show exactly what we saw and what the
probl enms were.
If we could then go to 317002, please, this is an
article in The Leader Post, October 22nd, 1999, |
think this was just around the time you were
testifying at trial, and it appears that you were
interviewed after your evidence, and it says here:
"Qutside court, Ferris said his I|ab,

whi ch shut down in 1990, was a research
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facility and was never intended as a
"full service" |aboratory, where tests
are provided for clients.

"The only reason we did the
tests at all was because of i mMmense

pressure from Joyce Ml gaard," he said."
And woul d that be an accurate recordi ng of what
you would have told them?

| suspect that's probably a little unfair to Ms.
Ml gaard. As | said this morning, we were
primarily a research facility. It was our hope

t hat we woul d eventually become a full service

| aboratory and al though |I don't want to

under enphasi ze the pressure that Ms. M| gaard

pl aced upon ne, it really was | think justified
pressure in |ight of the fact that we were at that
stage, | have to say, alnmost her only hope as far
as DNA was concerned. Maybe | should have been, |
shoul d have said to her, you know, the chances are
not good, | probably did, but I my not have said
it strongly enough, but on the other hand, as a
result of my introduction to her and those tests
which failed, | think the review of the subsequent

evi dence probably made the contact worthwhile.

MR. HODSON: Ckay. Thank you, Dr. Ferris,
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t hose are my questions. We'll maybe break here
and | can canvass with counsel.
COMM SSI ONER MacCALLUM:  Thanks.
(Adj ourned at 2:52 p.m)
(Reconvened at 3:09 p.m)
BY MR. HODSON:

Just -- sorry, before M. G bson starts, there's
just one docunment that | should have put to you
regarding -- | think I told you I didn't think
there was a second meeting with Eugene W Il ianms.
If we go to 277709 and go to the next -- this is
M. WIIliams sendi ng back. I f you can go to the
next page, please, where they talk about neeting
on Tuesday, May 19th, so it does |look |like there
may have been a 1992 neeting?
Yes.
At your offices?
Yes. That may have been in the |aboratory, |
don't know. | can't remenber.
And this would be after the Supreme Court
reference and | think after M. Ml gaard's
conviction was set aside and he was released from
prison and this may well have had to do with
further DNA or forensic work. Do you have any

recoll ection of that?
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| don't. | know that, from the context of the
letter, it looks as if he was principally

interested in talking to M. Kelly MNeill.

MR. HODSON: Okay, thank you. | just
wanted to bring that to your attention because |
think I may had led you to believe that there was

only one neeting.

BY MR. GI BSON:

Dr. Ferris, for the record, nmy name is Bruce

G bson, we had a chance to say hello at the break.
"1l be asking you a few questions in relation to
some of the evidence that you've gone over with
M . Hodson and |I'm going to try not to bel abour

t hat very much.

First off, I would like to thank
you for the assistance that you rendered to the
RCMP in the 1990s in clarifying a lot of the
evidence in the scientific data when you were
contacted by I nspector Sawatsky.

One of the areas | do want to
touch on is the evidence with respect to the
retrieval of the sample from the snowbank, and |
know we' ve been over that evidence a good deal
t oday already, and again | don't want to bel abour

t hat, but my understanding is that your evidence
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was that it was questionable as to whether that
shoul d have been used at the trial and your
concern again was with respect to the

contam nation and continuity of that sample; is

t hat correct?

Correct.

And | believe that your evidence was that if the
forensic scientist had gone out to the scene, he

| i kely would have drawn the conclusion that that
sanmpl e would not be the best sanple to use because
of the observations one could make with respect to
the trampling of the snow and the porosity of the
snow and the blood that had seeped into that?

Yes. | mean, clearly if the sanple had been
collected at the very initial stages of the scene
exam nation, then its significance m ght have been
much greater.

And were you aware as to whether Staff Sergeant
Paynter actually attended the scene? There's no
evi dence that he did.

No, |I'm not aware of that.

Okay. And obviously that would have been

somet hing that would have been beneficial if he
woul d have had that opportunity, to attend the

scene and then make that determ nation on his own?
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Yes.

Now, as far as what sanple may have been best to
use, | think you agreed that the vagi nal aspirate
woul d have been a far better sanple to be doing
the type of tests that Staff Sergeant Paynter
eventually did; is that correct?

Yes, and clearly it would have been a better
sample, but it would have been better still to
have access to that and any other sanple,
including the snow sanple, and to have at |east a
conparative exam nation of the sanples.

And | suppose you may agree with this comment in
that a scientist doesn't always necessarily get to
choose what sanple he gets to do his analysis on?
Oh, no, that's correct, but in his report he wl
often qualify his results based on what he
understands to be the integrity of the sample.
Okay. And we do know that the evidence that went
in at trial, it was very clear in that evidence

t hat that sanmple was found a nunber of days |ater,
Li eutenant Penkala who found the sanple testified
at the trial, and so that was certainly not a
secret at the trial as to the continuity and the
| ocation of that exhibit?

That's correct.
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Now, |'m going to try to speed over this area
rather rapidly because we have gone through this
evidence a fair bit, even before your attendance
here today and yesterday, Dr. Ferris. Staff
Sergeant Paynter's evidence in the trial in 1969
was that he used a henostix test which he gave
evi dence was a presunptive test that there could
be blood in the sanple, and would you agree with
t hat ?

Yes.

And Staff Sergeant Paynter at this Inquiry gave
evidence that that was only a presunptive test and
t hat he would have wanted to have done a
hemochrompgen test to confirm that blood was
present in that sanple, but there wasn't enough of
the sanple there for himto do that confirmation
test, and does that make sense to you, Doctor?
Yes, it does, and in fact he would probably have
expl ai ned that even the hemochronopgen test does
not confirmthat it is human.

Yes. And the evidence at trial was slightly
different, he never referenced the hemochronogen
test, but -- and again |I don't think that's
necessary to put that up, but for the assistance

of you, M. Conmm ssioner, at 041925, at 945 Staff
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Sergeant Paynter indicated that there was
insufficient colouring in the sanple to confirm
positively if the blood was there, and you wil
agree that that was the evidence at trial? |

t hink you actually addressed your mnd to that
portion earlier with M. Hodson, you did go

t hrough that evidence.

Yes.

And there was | guess a rather stern warning from
t he judge that there was no evidence that blood
had been identified in the frozen sanple and there
was an exchange back and forth with M. Tallis and
M . Caldwell and Chief Justice Bence on that?

Yes. In fact, | think the judge actually said

t here was no evidence whatsoever of bl ood.

And | guess it was on that basis, because the
judge ruled that there was no evidence of bl ood,
that the identification was that the sanmple was
froman A blood type secretor and that M.

M | gaard was identified, at |least at the trial
stage, as being an A blood type non-secretor, that
you were able to draw the conclusion that in al

i kel'i hood the evidence at trial went nmore to
excul pating M. Ml gaard than incul pating him?

The forensic evidence, that's correct.
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Yeah, that's what | nmean, yes. Now anot her area
t hat was covered by M. Hodson was the address to
the jury by M. Caldwell, and again |I'm not going
to go through that, but at the end of the day |
t hi nk you agreed that M. Caldwell's view that --
was that it, | guess that evidence didn't identify
M. Mlgaard as the culprit and did not elimnate
himas the culprit either, it was really | guess a
wash if anything?
Yes.
And it was your view that that was a fair coment?
umm - -
At | east that aspect of it?
-- yes, underwritten by the fact that | felt that
it would have been nore appropriate to say that
you could not draw any conclusions from that
sanpl e.
Okay.
| know the two conclusions are either it includes
himor it excludes himbut, in fact, it's slightly
different to say that you could draw no
concl usions from that.

Remember, | presume M.
Caldwell's task was to show evidence that |inked

David M|l gaard with the nurder, and by saying that
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you could neither include nor exclude him made

t hat piece of evidence neutral when in fact the

pi ece of evidence nmeant nothing, which is slightly
different from being neutral.

Now you al so went through M. Tallis' address to
the jury with M. Hodson, and | think you agreed
with his coments that the evidence was

excul patory of M. Ml gaard, that was certainly in
M. Tallis' subm ssion to the jury; correct?

Yes.

And | suppose you would agree with nme, and |
believe you did make the comment, that it was
really fact-specific and it was up to the

i ndi vi dual counsel in this case to decide,

suppose, whether that evidence was beneficial to
his client or harmful to his client. And
certainly, from what we have seen, it was
obviously a determ nation made by M. Tallis that
his best argument -- and, again, he'll get an
opportunity to give that evidence -- that that was
beneficial to his client because, clearly, he
never called any expert evidence on his own;
correct?

Correct.

And | suppose it would be fair, then, that your
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view of the evidence in reviewing it in 1969, in

t hat sense, would have been | suppose simlar to
M. Tallis' in that you took the view that the

evi dence as presented at trial was excul patory of
David M | gaard?

That's correct.

Just a couple of other points that | want to touch
on with you, Dr. Ferris. Now, back in 1969, would
you agree that there would have been no way to
differentiate between Larry Fisher and David

M|l gaard if both had been identified as A bl ood
type secretors, there was no additional testing

t hat could have been done to their body fluids to
test those body fluids to make a differentiation
bet ween those two individuals?

Not on those serological typing tests. There were
sonme other tests becom ng avail able but the
difficulty, in those days, was the reliability of
t hose tests in stains.

Yes. And now of course, if we are able to
identify a stain, it would be appropriate to do
DNA testing and, thank goodness, hopefully people
won't have to have these | engthy discussions about
secretor or non-secretor issues?

Well nost of the serological tests have been
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abolished in | aboratories.

Now i f we can go back again to 1969, and we can

| ook at the testing that was undergone by Staff
Sergeant Paynter, and he took the sanple and ran
tests on it and identified the sanple as com ng
froman A bl ood type secretor, and if he had found
further sanples, would you agree with nme, doctor,
that finding further sanples wouldn't have given
hi m any other opportunity to run any nmore tests on
anything? |f he had found further sem nal fluid,
there's not really much nmore that one could do
once you've identified the blood type and whet her
they are a secretor or a non-secretor?

Yes. l've -- | don't think it's quite correct to
say that M. Paynter's conclusion was that this
sanpl e of semen came from an A-type secretor. I

t hi nk what he said was that he typed the senen as
type A and, therefore, it was either froma type A
secretor or it was contam nated by blood froman A
-- type A secretor or from other bl ood.

So he -- that was --

He may not have actually said it quite |like that
but I think his evidence, if you read it, allows
for that interpretation.

And that's as definite as he could get in the
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sense that what he drew a conclusion from that
sanpl e, was that he had found an A blood type

sampl e, and then the issue was if there is no

blood in it then that may be from a secretor, if
there is blood in it that still may be from a
secretor; is that fair?

That's correct. And that's -- that was the issue,

t hen, that became avail able to Crown.

Okay. One other area | just want to touch on
briefly with you, Dr. Ferris, is you gave evidence
at the Larry Fisher trial with respect to your
review of the clothing items that were forwarded
on to you in 1988, and | believe your recollection
was that you likely exam ned the uniform and it
may have been put under a UV light; is that --

Yes. | can't remenber. | mean we shoul d have
exam ned all of the items, | mean that would --

It would make sense that you would do that?

That would be the normal, but | have no actual
menmory of that garnment. | have a very good nenory
of the bra and the panties because | took the
sanmpl es from those, and | have some recoll ection
of the other sanmples, but for some reason | can't
remenber the dress.

And if we could just put up fromthat transcript,
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| think it's doc. number 314131, and if we could
put up 173 of that document, please. If I could
just call up that bottom portion, this is under
exam nation by M. Beresh on behalf of Larry

Fi sher at that trial, and it says:

"Q Wth respect, | don't want to debate
this all norning, your notes don't tel
us whether or not the other itenms were
exam ned?

A | can tell you that they were
exam ned, but | can tell you that they
were not tested for DNA, and fabric
was not cut out of them

Q They were tested using UV |ight,
correct?

A | can't even tell you that, but |
think they were."

And if we go to the next page, just to finish

t hat off
"Q Okay. And certainly M. MNeill didn't
report to you; using UV light he found
an area on cloth which suggested bodily
fluid?
A Well, | was the one that used the UV

[ight, not him"
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And, again, your notes don't confirm that there
was any stain identified, but does that help with
your recollection that it was |ikely that he
reviewed that item of clothing with sight and UV
light to try and identify if there was any

staining?

Well, all | can say is that it is likely that |
did, but | don't recall it.
Al'l right. And, again, it's likely -- well, |

guess it's obvious that you weren't able to
identify a stain that was |later identified by Dr.
Bar ber; correct?

Correct.

OCkay. Thank you, doctor.

BY MR. LORAN:

Good afternoon, M. Ferris, I'm Pat Loran and |I'm
here with the Saskatoon Police Service.

| just wanted to ask you about
something | heard near the end of your evidence.
Did | correctly hear you say that the sanple of
cloth fromthe panties was destroyed after you had
compl eted your analysis in 19887
| -- that's ny recollection.
Ckay. Now you've indicated that surprising

advances in the scientific understandi ng and
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t echnol ogy associated with DNA testing have
occurred in the last 10 or 15 years, | think that
was your evidence, wasn't it?

Yes.

If that sample were still around is it possible
that current techniques would permt the
extraction of a sanple with some probative val ue
regardi ng DNA?

Possi bly, unless our manipul ati on of the sanmple
and our attempts to extract DNA had in fact
removed all of the DNA that was there.

Okay. Umm, are you able to say, at this time,
whet her a technol ogy which m ght not yet be

devel oped will come al ong which would have all owed
the extraction of a sanple with probative val ue?
l'm-- 1 simply can't look into the future.

When you destroyed the sanple would it be fair to
say that you didn't consider yourself to be
destroying val uabl e evidence because the avail able
knowl edge at the time led you to believe that the
sanmpl e had no probative val ue?

Um, it -- | was of -- | was under the inpression,
at that time, that we had done all that could be
done to that particular sanple.

And you thought it would be of no further val ue.
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That was because of the scientific know edge or
technology at the tinme; would that be correct?
That was correct in part, but | think we al so

m ght have nodified the sanple in such a way that
further testing m ght have been unreliable, and,
remember, there were still other parts of the
fabric and garments would still be avail able for
further testing.

Thank you. Those are all the questions | have.

BY MR. PRI NGLE:

Dr. Ferris, you know me, |I'm Alex Pringle, |1
represent Justice Tallis.

Just a few questions for you,
Dr. Ferris. One of the, |I'm sure you've run into
this as an expert witness who testifies in our
courts often, but one of the principles of
Canadian law is that the, you know, the expert's
opinion is -- it has to be supported by proof of
underlying material facts; is that correct?
Yes.
And in this case the, any opinion that has been
provided in this case to reach any concl usi on that
there was a match between the frozen semen and
David M| gaard's, any opinion, that has to be

based upon underlying evidence that is proven;
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correct?
Yes.
Okay. And you've already pointed -- you've

al ready observed the address by Justice Tallis
where he is basically saying that, in argument,
and very alertly pointing out to the jury in final
argunment that there is no evidence that David's

bl ood was in his semen at the material time?
Correct.

And the judge also said that there was no evidence
that, you know, that his blood would be in his
semen at the material time, and Crown's theory

t hat, you know, he was suffering from some ill ness
or injury that would cause blood to seep into his
semen, there was no evidence to that effect?
Correct.

And to think otherwi se would be what we could say,
in |law, "speculation"?

Correct.

It would just be speculative to reach such a

concl usion?

Correct.

There was no evidentiary basis in this trial for

t hat opinion, for the opinion being based upon

that type of evidence?
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Correct.

And that's why you're saying that in the final

anal ysis, when you |ook at the evidence that was
called at this trial, the blood evidence was

excul patory in favour of David M| gaard?
Effectively, yes.

And so that really, when you | ook at the final
result here, the final, you know, the final
conclusion that can be drawn from the evidence is
that there was no evidence that the A antigens in
the frozen lunp came from any other source than an
A secretor?

That's correct.

And it would be speculation to conclude otherw se?
That's correct.

And your position on analysing the evidence, then,
that David M Il gaard could not be the source of
that frozen semen?

Correct.

And that was what Justice Tallis was arguing in --
at the time of the trial in his closing address?
That's correct.

Now if a defence |awyer is going to get that

result in the evidence would you not think, froma

tactical point of view -- and |I just, | know you
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are a scientist and a doctor, and the thinking of
doctors is different when it conmes to the
adversarial system because doctors are nore used
to a venue where you are getting at the truth in a
scientific inquiry -- but in a trial process, and
you are famliar enough with trials, don't you
think that in this trial, considering what
ultimately occurred, it was a wi se decision by M.
Tallis not to seek a voir dire, to allow the
evidence in, and get that ultimate result with

respect to the evidence?

| think that may well be correct, but | have one
concern. And, | mean, I'mnot a trial |awyer,

al t hough - -

Ri ght .

-- 1 mean for 40 years | have been participating
in trials. I f you stand back and | ook at this
case fromthe jury point of view you have evidence
bei ng presented by the Crown which, nuch of which
is really bad news for David Ml gaard; and then
you have serol ogical evidence which is being
presented by the Crown, and although it does not

i mplicate David, the evidence fromthe Crown is
again and again and again that in fact it's

neutr al .
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Now M. Tallis correctly argued
t hat that was not correct, in fact it was nore
t han neutral, it was -- actually potentially

excluded him
Correct.

And the judge al so argued that, and pointed out

on

several occasions, that the jury could reasonably

interpret this evidence as excluding David

M | gaard, or words to that effect.

Ri ght .

And | think what | would have done is it would
have been, | think, a requirenment by the defence
to counter the Crown case by calling their own

expert because they would be saying to the jury

"this is very inmportant evidence and our expert is
telling you this is the correct way to interpret
this evidence. It may be the sanme interpretation
as the Crown, but | want you to understand that it
is actually defence evidence", and the only way
the jury will identify it as being of significance

to the defence is to hear it fromthe defence
t hrough the nmouth of a good, articul ate, defence
expert.

Ri ght . But the, at the end of the day the Crown

at

is saying at the end of the trial, you know,
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worst this is neutral evidence"; right, that's
what M. Caldwell said at the end of the trial?
Yes.

And M. Tallis correctly pointed out that there
was no evidence, there was no evidence that
supported a match, the Crown's theory with respect
to, you know, the fact that blood could get into
the semen through an injury or illness is, you
know, is sinmply specul ation, and the only
conclusion that can be reached on that evidence is
that, you know, David Ml gaard is a non-secretor,
and that the evidence that is there is a secretor.
You have what you want, you have the evidence that
you need, and there are always problems in calling
experts for the defence; aren't there?

Oh - -

Thi ngs can go si deways?

Absol utely.

Li ke --

On the other hand, you have got to make sure that
the jury, that they --

well - -

-- that the tunnel vision that the jury may have
devel oped at the beginning of the trial is

i ncluding your arguments, and that someti mes
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doesn't happen.
But here, in this case we had a judge intervene
right at the material time, and point out to the

jury the situation?

Yes. And I mean |I'm not, |'m not disagreeing with
you, | mean | agree entirely.
Yeah.

| think the problemis that we know what happened,
and sonehow or other the jury set this evidence
aside, and the question really is what allowed the
jury to set aside excul patory evidence.

Yeah. And if M. Tallis had gone out and got an
expert the expert may have decided to test, test
David M| gaard's saliva, and found out that he is
a secretor, and that could have happened; right?
But isn't that part of the problenms associ ated
with adversarial systens. | mean that's hardly a
reason for not seeking an expert.

Well, you know - -

Maybe |' m being naive.

Well, you don't know whether he did seek an expert
or not, that's --

No, all right, that's -- sorry.

But the judgenment call as to whether to call an

expert, when the Crown 's expert conmes down really
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totally in your favour, as you've pointed out, is
a judgenent call a defence | awyer makes, and that
in this case the serol ogical evidence was

excul patory, it was totally favourable to David
Ml gaard as led in the Crown's case; is that not
what you were saying?

Correct.

And so when you, as | said before, when you get
that result in the evidence is it fair to say that
t he defence | awyer would not want to question the
integrity of the sample, it -- when you want to
get that evidence in, when you can get the type of
result that Justice Tallis ultimtely obtained
with respect to the serol ogical evidence?

Yeah, |I'"m sure that's correct. |'"'mreally not in
a position to make that sort of judgement call,
but | can understand it.

Yes. But | -- as far as trying, you know, as far
as a reason why the defence would want to try and
keep that evidence out, it's hard to come up with
a reason, isn't it, they would want that evidence
in?

Yes, certainly. As that evidence stands, and in
view of the other evidence, you certainly would

want that evidence in.
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Yeah. And, you know, like if for instance |I had
-- if I was defending himand | did this trial, or
let's say M. Tallis had -- you were back

practicing forensic pathol ogy back in 1969 and he
had gone and hired you and you had given an
opinion, | don't think -- 1 don't think you would
be call ed, because you would be saying that the
sanple is contam nated, and he would never get to
the ultimte conclusion that the Crown's expert
got to in this particular case because you woul d
be questioni ng whether you should even consi der
the ultimate results that were obtained?

That may be correct.

Li ke, | think what would have happened if the
defence had retained you, you would have ended up
bei ng an advisor, | don't think the defence would
have call ed you, because you woul d have brought
into question whether the exhibits should be
consi dered and the value of their evidence, you
woul d say that the samples, the frozen sanpl es
shoul d not even be considered because of their
contam nati on?

Maybe - -

It's right in your report.

Maybe that's why | give evidence so little and |I'm
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consul ted so often.

Ri ght . So, you know, hiring a defence expert
witness here is conplicated, isn't it, it's a
conplicated decision as to whether you --
especially when you get such favourable evidence
com ng out --

Yeah.

-- in the Crown's case, as to whether you would
start calling expert evidence in the defence case?
| would hate to think that the experts determ ned
how t he evidence is presented. | mean these are
tactical issues that really are in the hands of
the | awyers.

Yeah. And you mentioned the fact that the jury
could have got tunnel vision here, but let's face
it, we don't know how the jury reached their

concl usion, reached their conclusion, but if they
did m sunderstand the inmpact of that serol ogical
evidence they may very well have m sunderstood it
even if another expert was to testify; is that not

fair to say?

Yes.
And, you know, | mght say this; that it may have
been hel pful -- and I'm sure you will agree with

me that if the judge at the end of the trial --
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and of course M. Tallis would not know the judge

woul dn't do this when he is calling his
evi dence -- but at the end of the trial, if the

judge in his final charge to the jury had

reiterated the fact that the Crown had not proven

t hat David's blood, through injury or illness,

could go into his semen, if the judge had

reiterated that, that m ght have been helpful; is
that not fair to say?

Yes, although | presume -- | don't know what the
custom was in those days -- but presumably counsel

do have an opportunity to informthe judge of
i ssues that they think need further stressing.

And if counsel felt it was clear at that point

t hey woul dn't bother. Okay, well thank you very

much, doctor.

BY MS. KNOX:

Dr. Ferris, | just introduced nmyself to you during

the break. As you know, my name is Catherine

Knox, and | am counsel for the prosecutor, T.D.R.

Caldwell, and | do have some questions for you.
But contrary to your opinion, | hope |I won't make
you feel like, as you suggested, that | was going

to tear you apart.

But, doctor, | was interested
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a couple of comments that you have nmade in the
course of your evidence today, and |1'l| paraphrase
a bit because my note-taking is a little bit off,
but at one point in response to questions from M.
Hodson, Comm ssion Counsel, you indicated to him
-- and I think |I've got your words right -- "I
suppose | have an inherent distrust of trial by
press"?

Yes.

And | take it that's a sentiment or a belief or a
phil osophy that you have devel oped over the sonme
40 years that you have indicated you have been
involved in scientific work and have had sone

i nvol vement with courts and court process and
crimnal proceedi ngs?

Yes.

Now, sir, you've also testified today that it was
only a couple of weeks ago that you cane into
possessi on of significant documentation from the
perspective of my client, being his opening
address to the jury, his closing address, M.
Tallis' closing address to the jury, and the
judge's charge to the jury?

Yes.

And | guess ny question is howis it that a man of
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your experience and a man of your discrimnation
--and 1'll use that word -- with respect to being
able to know that trial by press is not a good

t hi ng; how conme you did not follow a first-step
prudent practice of making sure that you had
possession of the full documentary record with
respect to these issues in this trial, if not al

of the issues in the trial, before you made the
statements you made that, for many years now, have
called into question the conpetence and at sonme

| evel s have called into question the ethics of

people like T.D.R. Caldwell, who you had never
met ?
Well, first of all, | am never aware of how much

evi dence is available, --

Uh- huh.

-- 1 amonly aware of the evidence that is
supplied to me, and when | asked originally for
all of the evidence that was relevant to the
forensic issues in this case | had to assume that
t hat had been provided to ne. So | based ny

opi nion on that evidence, and | listed all of

t hose documents, and | presune it would have been
avail able to any of the parties interested that

t he docunments that you've just referred to were
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not included in that list, and | presume if it had
been i nportant, those could then have been
provided to ne. They were first provided to ne
within the |ast couple of weeks, which is over 20
years after that opinion.

Doctor, you write that those documentations were
avail abl e and they could have been provided to
you, and anybody | ooking at your report, be it a

| awyer or another scientist, could tell from

| ooking at it that there would be some [imtations
on the material that you had, and working within
professional circles and professional comunities
t hat response makes sense, but you are aware that
what happened with your report is your report went
out into the public media?

Yes. But is it not correct that the transcripts

of those addresses were not in fact prepared sonme

-- until some five years after | wrote ny report?
| don't believe that to be the case. | could be
wrong on that. Maybe Comm ssion Counsel could

assi st me?

MR. HODSON: lt's my understandi ng that
certainly with respect to M. Tallis" closing
address, it was not available until towards the

end of 1992 when it was prepared from shorthand
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taken at the tinme. M. Caldwell's opening
address was, his notes were obtained by M.
Carlyl e-Gordge in 1983, being a copy of his
draft. | believe his opening address was in the
transcri pt that may have been provided to
Dr. Ferris, may not have, |'m not sure, and
certainly the charge to the jury would have been
avail able as part of the transcript. The 1992
reference | think was [imted to M. Tallis'
address which would not have been avail able. The
ot her ones were to my understanding.
Certainly I did not see them

BY MS. KNOX:
You did not see them but you were aware, based on
what Comm ssion Counsel just advised us, that as
of about 1983, given that some of the notes were
given to M. Carlyle-Gordge, in 1983 they were in
t he possession of parties acting on behalf of the
M | gaards and the transcripts were in their
possession certainly fromearly 1980, so well
bef ore you becanme engaged they had possession of
these material s?
Yes, but | would not have been aware of that
unl ess someone told ne.

But, sir, as a person who by that time had been
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practicing in the system for about 20 years, and
"' m not sure |I've got the exact nunmbers, |'m
borrowing from your term of about 40 years'

i nvol vement, but having practiced in the system
for about 20 years by the tinme you were asked for
this review, you would have known the protocol for
the conduct of a trial, a jury trial in
particular, that there would be a documentary
record, there would be remarks made to the jury.
"' m sure you in your capacity as an expert perhaps
on occasion have been consulted by Crowns or
defence | awyers about how to incorporate the
evidence that you can offer into a jury address?
That's correct, but | have to tell you that over
reviewing multiple transcripts of evidence in

mul tiple cases, to receive a copy of the charge to
the juries by either defence or Crown or even the
judge is not very conmnon. Usually 1I'm deal i ng
specifically with the evidence of the experts as
it is presented and not how it is reinterpreted.
Now, clearly in this case it was important.

Dr. Ferris, | suggest to you that it was far nore
t han important, it was critical, you stood in
front of the TV camera at one point in time as we

saw today and you criticized the conpetence of
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M. Tallis about what he should have done at
trial only to find out that in fact he did th
very thing that you said in a public forum on
national TV that he should have done, didn't

Yes.

a

e

you?

Sir, with respect to other issues that were put

into the paper such as the article that was
referred to you today where one of the captio
it indicated that your report proved innocenc
you i ndicated you hadn't seen that newspaper
article before, but you were aware, were you

how your report was being taken, and |I mean n

ns in

€,

not ,

o

di srespect by this term but the spin that was

being put on it by advocates for M. M gaard

t he consequent criticism and harm that was do

and

i ng

to the reputations of professionals who had worked

on this case?

No, | was not aware of that. How woul d | hav
been aware of that?

How coul d you not have been aware of it?
First of all, I was not aware of it because |
living and working full time in Vancouver, we
away from all of these press reports, and unl
had received direct communication from either

Wbl ch's office or Ms. Ml gaard, | would not
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searched the press in order to see this. | mean,

| was a full-time forensic pathologist dealing
with other critical issues and this was one case,
admttedly a very serious one, but the only tinme
that | gave much thought to the case after writing
t hat original opinion was whenever | was asked
specifically about it, and you are right, that
information had changed and the availability of
information had changed, but at no time was | made
aware of that additional information or given an
opportunity to consider it. If | had sought it,
you are correct, it mght well have affected what

| said, and I"m sorry if in not seeking that |
have said the wrong things and offended people.
That certainly was never ny intention.

Sir, did you not agree when you were contacted by
M . Asper to co-operate in the publication of sone
materials from your report? M. Hodson showed you
a letter where you were advised that your name was
being given to reporters and presumably by

i mplication perm ssion had been given to themto
contact you. Did you not react to that and say
hold on a mnute, | only commented or | only

revi ewed one aspect of this case, I'min no

position to be comenting on the big picture?
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No, because the context of my opinion was clearly
defined within the opinion.

Sir, in the news clip that we saw where you spoke
on, one of the TV clips that M. Hodson showed
you, you commented on nore than the forensic

evi dence, you commented on the other evidence, and
|'ve lost my place in the notes, but you comented
on the frailties of eye witness testinmny, you
commented on different aspects of the Crown case,
but what | hear from your evidence today, you had
no know edge of it except that which was being fed
to you by advocates for M. M| gaard?

Correct.

And as a scientist you saw, or obviously you
didn't see that as a bar to preventing you from
passi ng your opinion when you are being consulted
as an expert on areas of evidence that you hadn't
a clue about in ternms of his reliability,
credibility, except for third-hand information
from advocates for the accused?

Well, what | was stating in those comments was
what my under standi ng was. | don't think |I stated
that this was factual evidence.

Dr. Ferris, in fairness, when you appear in front

of a TV camera and you are identified as a doctor,
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a forensic pathol ogist, do you not consider that
the inpression that goes with your credentials and
your qualifications is one that will cause the
public to perhaps give nmore weight to what's
comng fromyou than if those words came out of
Joyce M| gaard or David Asper or others?

| suppose it mght, but it's not something that |
actually think usually about. | don't think I
have that influence.

Based on the way the media used your report in
this case, have you had reason to think that maybe
you do have that kind of influence by virtue of
your professional expertise?

| mght do in sonme cases, but, you know, it's not
very often that what | say either in court or out
of court ever gets reported.

Doctor, if we could bring up document 153446,

pl ease, this is a transcript of what | believe is
the Panela Wallin tape that M. Hodson had played
for you this afternoon, and if | could skip to
page 159448, please, | draw your attention to this
par agraph which is a response that you give to the
reporter, and the reporter says, Dr. Ferris -- and
in the previous paragraph:

"Dr. Ferris was approached by M| gaard's
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famly to exam ne the court transcripts
and evidence presented at the trial. He
beli eves the semen sanple discovered in
t he snow bank four days after the murder
did not match M| gaard's, and that
the --"
And | can't read what's, | think it's perhaps a
word |ike unreliable,
"-- the forensic evidence as presented.”
But you see the context that the reporter franmed
t he question, she said you exam ned the court
transcripts and the evidence presented. There's
no limtation that you exam ned the forensic
evidence and the court transcripts to do with
forensic evidence only is there?
Not except at the end of the paragraph.
And, sir, your response is:
"There is almst no element of the
entire case which does not raise sone
guestions, and the validity of the senmen
itself "
You tal k about the semen, that's an area of
concern. There's a -- there's some -- there's

some ot her areas quoted by you, one being the

tenperature the norning that this happened,
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that's an area of concern. A second question
that again | can't pick out, and | didn't make a
note of it, and then you go on to say:
"The reliability of many of the
wi t nesses. | think there are many areas
that certainly would give rise for
concern. "
But you see, whether you intended to or not, that
the response you gave here was a very broad-based
judgment by you on the merits of the entirety of
t he Crown case?
Well, with the exception of the |ast sentence
whi ch tal ks about the issue, or other issues that
give rise for concern such as the reliability of
witnesses. All of the others are within the
context of the original opinion that | wrote.
The reliability of many of the wi tnesses would be
within the paraneters --
That's what | say, with the exception of that, and
t hat was additional information that | had been
provi ded.
But you didn't caveat by saying that you hadn't
| ooked at it, that you were relying on information
t hat was given to you by others?

Well, | think, as you are probably well aware,
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interviews with the press are not quite the
writing of medical |egal opinions.

Exactly, sir, that's the point isn't it, what goes
out in the press you don't control once you start
talking to them do you?

Exactly.

But the consequences for people in the system who
you tal k about can be quite profound can't they?
You don't have to tell nme that.

Sir, when you were provided with the copies of the
jury address a couple of weeks ago by M. Hodson,

| understand you took the opportunity to review

t hent?

Yes, | did.

Do you recall that there were a number of times
during the course of the opening address, the
summati ons and the charge by the judge where the
jury was cautioned that whatever was said to them
by M. Tallis, M. Caldwell or even the judge with
respect to the evidence and the facts was not
matters that they need be guided by, that they
were the judges of the facts and only they could
be the judges of the facts?

Correct, and | have to tell you that when | spoke

to M. Hodson, having reviewed this material, |
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poi nted out to himthat all of the areas of ny
concern relating to that whole issue of the
presentation of the evidence in fact were
addressed in those addresses to the jury.

So if you had had those addresses to the jury in

1998, M. Caldwell and M. Tallis and others m ght
not have been subjected to the criticisms, some of

them quite unfair that they've been subjected over

the course of years by people using your report,
as the basis to found those criticisms?

Well, | have to say that this is the first tinme

that |'ve heard that they were subjected to that
and if I'"mresponsible for that, please give the
my sincerest apol ogies.

My client would appreciate that, sir. Thank you

BY MS. MLEAN:

Good afternoon, sir. | "' m Joanne McLean, |'m
counsel for Joyce Ml gaard as you know.

| want to go back to sonething
that you said this morning to M. Hodson just --
' m not entirely sure | understood your answer.

It was dealing with Dr. Enmson and the fact that

had di scarded the vagi nal sanples taken from M ss

MIller's body at autopsy after determ ning that

there was in fact sperm present in the sanple.
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you remenber those questions?

Yes.

And if | understand your answer, you said that you
understood or you could have some understandi ng
about why he would have thrown them out; correct?
Yes.

And | think your answer was that he thought he
woul d have enough ot her evidence or something?
Well, what -- again, he's really the only person

t hat can answer these questions and | can only

tell you what | would have done under sim|l ar
circumstances, but if | had been handling those
sampl es, | would probably have | ooked at them for

the presence of spermand | believe he did that
and saw sperm Under the m croscope he probably
al so saw some red blood cells which he identified
as evidence of blood and that is fair enough, and
dependi ng on the information that would be

avail able to me at that time, if | had been given
to understand that other sanples were avail able
for testing, then it m ght have been possible to
discard them Clearly | don't think I would have
di scarded them, but | can perhaps understand how
he m ght have been msled into thinking they were

no | onger of any significance.
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Okay, that's precisely ny question, what other
sanpl es or what other evidence are you suggesting
t hat he m ght have been led to believe existed?
Well, there would be first of all the clothing.
Yes.

Whi ch may well have had obvious stains in it at
that time and which Dr. Emson woul d have seen. He
may possi bly have been told about the collection
of sem nal sanples fromthe scene, | don't know
whet her that occurred | ater or not.

It's my understanding it was |ater, sir.

Okay. | don't know exactly what sanmples he did
collect. He may even have coll ected additional
sanmpl es which got, that he had intended to keep
but which got destroyed in error. | don't know.

| mean, often we do swabs, we do smears and we do
washi ngs and that would result in perhaps as many
as half a dozen sanples, and it's possible that
you give instructions that say sone of these
sanmpl es should be destroyed and then by m stake
all of them get destroyed, that could have
happened. | just don't know.

Okay. So you are really suggesting sone form of
error rather than thinking that there was an

addi ti onal source of material; am | correct?
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Well, | was sinmply offering that as one possible
reason, but | don't know.

Okay. Now, you told us in response to sonmebo

dy's

gquestions today that you have -- you have sone

problems with an adversarial system, or have

some

concerns with an adversarial system and | want to

ask you about your interviews with the Depart

ment

of Justice officials after your report in 1988.

Did you have sonme concerns with the manner in
which M. Eugene WIlIlianms dealt with you?

At the time | did, but this may -- | nmean, as
know, sometimes there can be personality issu
that can rise that it's hard to put your fing
on.

Yeah.

But | don't think M. WIlliams particularly I
me and | didn't particularly like him and th

may be entirely unfair because when | read h

you
es

er

i ked
at

S

report, it's actually a pretty objective report.

Could we go to the report, please, because |

to ask you about that. | hope the nunmber is

want

002483. s it? Hey, I'"'minmressed. The report

starts off with, that he's there to discuss t
contents of your September 13th, 1988 report.

Now, in the first place he's there sonme 16 or
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mont hs after you had filed it. Did that strike

you as odd, that it took from Septenber of '88

until June of '90 to speak to you about your
report?

Well, | mean, that was out of nmy control. I
think -- | believe there was a significant del ay

bet ween the initial approach by M. Wl ch or M.
Asper and - -

MS. COX: M. Comm ssioner, the report was
conmpl eted perhaps in Septenber of '88, but it
actually wasn't filed with the application unti

December of 1988.

BY MS. MLEAN:

Yeah, that's fine, that's why |I'm saying 16 to 18
mont hs instead of closer to two years.

The question | guess really is
would it have been preferable for you and do you
think it would have been easier for you to discuss
your report if you had done so a little closer in
time to the time that you had prepared the report
or did it make no difference to you?
| don't think it really made any difference.

OCkay. And M. WIlliam sets out the general
di scussion that you had with him If we could

nove on to page 2. On this, this part here in the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

James Ferris
by Ms. McLean
Vol 116 - Wednesday, February 1st, 2006

Page 23592

centre, he's recorded you saying that you were
asked to review the trial evidence, not, you know,
as we've heard, not the addresses, just the
evidence at the trial, and that you made your

opi nion on four assunptions; correct?

Yes.

So you had the assunption that the semen was
human, it had the A antigen, it was not

contam nated by bl ood, David M| gaard was an A
non-secretor and there was no evidence that David
M | gaard bl ed, and that was because you were asked
to review the trial evidence on the basis of the
facts established at the trial and you put
yourself in the position of a juror hearing the
evi dence; correct?

Essentially correct, yes.

And M. Wl lianms has set that out accurately;
right?

Yes.

And then taking only those facts into account, you
reached the conclusion that the evidence could be
reasonably considered to exclude David from being
t he perpetrator of the nurder?

Yes.

And that you were of the belief, and you discussed
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this with M. Pringle, but you were of the belief
that the evidence should not have been admtted at
trial?
Yes.
So your assunmption or your, the assunption that
you proceeded on was that having been admtted, it
woul d have to be not contam nated because if it
was contam nated, it shouldn't have been adm tted;
right?
Well, yes, having been admtted, then one could
rai se the argument of contam nati on.
Yes. And your view was that if contam nated, it
shoul d not have been admtted?
Yes, but that presupposes that it was not
admtted. In fact, once it is admtted, then the
i ssue of contam nation becomes an argument.
Ckay. If we can go to the | ast page of this.
M. WIlliams, just before setting out his
concl usion, he says:
"I then asked Dr. Ferris to take into
account the contam nation ... and
i ndi cate whet her the evidence excl uded
David M | gaard. Dr. Ferris then stated
that the ... evidence did not |ink David

M|l gaard to the offence, however, you
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could not say it (the serol ogical

evi dence) excluded him (Underlining

added) "
So that's M. Wl liams' enmphasis there; correct?
Correct.
And | think you told us earlier that the secretor
status was key to M. WIlliams?
It seemed to be at the time that | spoke to him
Okay. And then we go on to the conclusion where
he uses the quote that has, he calls it the often
quot ed paragraph, and | presume that's from
subm ssions made by M. Wl ch and M. Asper, where
you state that you have no reasonabl e doubt that
t he bl ood evidence presented at the trial failed
to link David Ml gaard with the offence and that
opi ni on has not changed in any way, sir, has it?
No, it hasn't.
Same in 1969, 1988, 1990, 2006, that evidence did
not link David M|l gaard with the offence?
The enmphasi s today, given what we know about David
M | gaard's secretor status, puts that evidence, if
it was adm ssi ble, back into the neutral position.
In other words, at this stage, given that we know
that David Mlgaard is a secretor and is A

positive, then you can no |l onger say anything
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other than that this piece of evidence neither
includes or excludes him whereas | believe at the
time that | wrote ny original opinion, based on
t he assunption that David was a non-secretor, that
it could be used, as M. Tallis had intended it to
be used, to exclude him
And that's why | stopped reading where | did here,
the evidence failed to |link David Ml gaard with
the offence, that part has al ways been true;
right?
Correct.
The part that has changed as a result of the
secretor status is that it could be reasonably
considered to exclude him from being the
perpetrator of the nurder?
Correct.
And t hat:
"Dr. Ferris --"
According to M. Enson,
"-- provided a re-interpretation on the
evi dence on what we now know to be a
fallacy."
And then his statement, M. WIIlians' statenment:
"Very little, if any weight can be given

to a conclusion that blindly ignored the
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obvi ous contam nation of the sanples
that were collected. The conclusion is
al so wrong because an essential fact
upon which it is based, nanely, David
M | gaard's status as a non-secretor, has
not been established.™
Does that strike you, sir, as an objective
rendering of your report, your interview with M.
WIIliams?
| think that's what M. WIIlianms was saying when
he left nmy office and it certainly was not what |
had hoped he woul d understand.
Do you consider it to be an objective assessnent?
Well, it's his assessnent.
Yeah.
It would not have been m ne.
Okay. Do you think overall that we may be better
served in the crimnal justice system by having
cases investigated by people who are renmpoved from
t he Department of Justice that has the
responsibility for determ ning whether or not a
case should be reviewed?
If you mean reviewed prior to trial or reviewed
after trial?

After trial.
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That's a -- quite seriously, that is a difficult
gquestion, because part of the problemis the issue
of objectivity. Objectivity is, in part, in the
eye of the behol der, but you can take the nost
potentially biased and bigoted individual and get
a very objective, carefully thought out argument.
Uh- huh.

And you can take someone who is apparently
entirely objective and entirely independent and
they can just go into an investigation, quickly
forma bias and | ook for issues that support that
bias, so | really don't think there is a hard and
fast rule. The only guiding, guidance m ght be is
the public perception and |I doubt if the public
perception in Canada, or in any other jurisdiction
that |'ve worked in, is that senior, if you like,
bureaucrats working within a department, a
government department necessarily have a
particul ar bias and | would have not expected M.
WIlliams to have a bias. It's possi ble that he
may have had an instruction about which |I know

not hing, but I'msure M. WIlliams hinmself did not
go into this case with a bias unless he was
instructed to do so.

Okay. You entered this case in 1988 as a result
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of some pressure frommy client?

Yes.

She's the one that made the initial telephone
contact to you?

Yes.

And in that conversation you had with Ms.

M | gaard she was asking for DNA testing primarily;
am | right?

Yes.

And did you -- do you recall discussing financial
matters with her?

Not really. | think there was an understanding

t hat there would be no charge.

More specifically, she told you that she had no
money to pay for this and she was desperate?

' m sure that's correct.

And you agreed to do this without any charge?
Correct.

Why ?

Per haps because | was interested, but also it

did -- if we had got a positive result or a
conclusion, it would have helped us in terms of
justifying our research |aboratory, it would have
been anot her exanmple of one of the issues that we

were specifically researching, but | was also wel
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aware of the fact that the |ikelihood of getting

anything that would be inmediately hel pful was not

great .
Ms. Ml gaard takes the position that, "I was
desperate and he helped ne." WII|l you accept that

or were you hoping to get sone research material ?
| suspect that initially we were hoping to get
some material . Not research material, but

mat eri al that would help justify the research | ab.
Sorry.

But when it came round to reviewi ng the transcri pt
evi dence and the other evidence, there was no

obj ective at that stage other than just personal

i nterest.

You said earlier this morning, or yesterday

per haps, that you were inpressed when David was
willing to offer sanples for DNA testing?

Yes.

Can you expand on that?

Well their knowl edge of DNA from the press at that
stage nmust have been that DNA was going to be able
to prove David's innocence, if he was innocent,
and they probably would have had no ot her

knowl edge other than that; and if that was the

case they also knew that if David was guilty --
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and David would be the only person who would know
that -- that it was going to prove he was guilty.
And at that time, in 1988, the only type of DNA
testing that was out there, so to speak, that the
public would be aware of would be the RFLP
testing, which was known as genetic
fingerprinting?

That's correct.

And that is the one that effectively, at that
time, said that there is one person in the world
that could | eave that genetic print?

Yes.

And that's kind of where we are now with the

devel opment of the PCR, that you can effectively
say that as well?

Yes. | think the statistics have become nore
realistic, but yes, that's correct.

Ckay. But back at that time, if David is offering
DNA testing, offering his blood for DNA testing
and his mother is pushing to have it done and it's
going to be done, that's a real risk to be taking
if he is, in fact, guilty; --

Correct.

-- is it not? And that's what impressed you about

it, that he may very well not be guilty if he is
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willing to take that kind of a risk?
Yes.
You have had some other, some involvenment with
some ot her cases of what are now acknow edged to
be wrongful convictions, have you?
Yes, | have.
What cases in Canada have you been involved with
that fit into that category?
Unm the Ronald Dalton case from Gander; Clayton
Johnston from Halifax; umm umm Louise Reynol ds
from Ki ngston, although that did not actually
proceed right through to trial; umm Guy Paul
Morin, Ontario; unmm and | suppose this case.
And what about outside of Canada, in any other
jurisdictions?
Unm | have been involved in the Chamberl ain
Comm ssion of Inquiry from Australia, sometinmes
known as the dingo baby case; | have been invol ved
in, recently, in a case from Britain, the Queen
ver sus Pauca.
COWM SSI ONER MacCALLUM:  \Who?
MR. HARDY: R versus Pauca, P-A-U-C-A.
COWM SSI ONER MacCALLUM:. U-C- A?
It was in the Court of Appeal in London in

Novenmber and | believe is now witten up in one of
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the | aw reports.

Um |'m-- | have been involved
in a nunber of cases of alleged m scarriage of
justice where it has been proven that the case, in
fact, was correctly tried and prosecuted, both in
Britain and currently in Australia, and | have
been before the Court of Appeal in New Zeal and on

a simlar case.

BY MS. MLEAN:

So going to the ones where they are, they fit into
t he wrongful conviction category, you have had
access to transcripts and police reports and
various things involved in those cases; haven't
you?

Yes.

And, not restricting it just to pathol ogy, do you
notice any kind of commpnality anmongst the cases?
Well each case has its own speci al
characteristics, but there are some features that,
to a greater or |esser extent, seem to keep
repeating themsel ves.

And, from a system c point of view, this

Comm ssion is interested in the types of systemc
problems that cause wrongful convictions and

recommendati ons that can be made to avoid them so
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with that in mnd, could you give us an idea of
some of the things that you say keep repeating

t hensel ves?

| would say that they do, and they vary, and | --
with due respect to M. Caldwell, and it probably
does not apply in this case --

If I could just, | don't want you to address this
case in particular, --

No, | just --

-- or any. It's system c.

| have to say that fromtime to time Crown or the
prosecution services my not be as critical of the
evi dence that they are about to present,
particularly the technical scientific evidence, as
they m ght be, and I'm well aware of sonme cases
where scientific experts have been put in court

wi t hout any prior consultation with the

prosecut or. Now, clearly, that doesn't apply
here.

There are other cases where the
defence sinmply failed to research their case at
all, maybe for as sinmple reasons for financing and
i nadequat e Legal Aid support, and | know of cases
where that is clearly the case.

Then the reliability of expert
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wi t nesses. There have been problems over the
years, fortunately they are being dealt with
internationally, but there are problems with
regard to the reliability of expert testimony,
even pat hol ogy expert testimony, and it's very
hard to deal with this. | think the forensic
scientists have dealt with this issue much better
t han forensic pathol ogi sts have.

The Association of Crime
Laboratory Directors in the United States has
established an international network for crime
| aboratory standards throughout the Wrld, and
al most all major accredited crime | aboratories are
sort of covered by this nushroom of standard
| aboratory testing with test results being sent
all over the world, and they are required to test
unknown sanples and then conmpare results.

Forensic pathol ogists are slowy
moving in that direction. The Home Office in
Britain has established a Standard Code of
Practice for forensic pathologists throughout
Britain, and it is produced and published by the
Home Office and the Royal College of Pathol ogists;
in Ontario the, there is a Code of Practice

dealing with some particular types of case
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investigation for pathologists; in the United
States the North American Association of Medical
Exam ners has recently produced a document, umm, a
Code of Practice and Quality Assurance; and | have
been responsible for witing a Code of Practice
For Forensic Pathol ogy and Col oni al Pat hol ogy in
New Zeal and, and it's currently working its way

t hrough the system and is being reviewed by some
of my coll eagues, but even there there are
problems in that some people feel that the
standards that have -- that | have drawn up in New
Zeal and are too high, that, you know, "this is not
the way we' ve done things over the years and why
shoul d we change". Medi cal people are very slow
at adapting.

But all 1'"m saying is that this
is not the way it used to be, it is improving, and
it's inmproving significantly.

And | suppose the final question
really is how the jury view the evidence, and
that's often out of the control of everybody, but
the one thing that is conmon in many of the
m scarriages is that there is some quirk or issue
about the defendant that has made the jury dislike

them they are either presented as being unusual,
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or odd, or even the, clearly their behaviour in
Court is inappropriate. And | think one very good
exampl e of that was the Chamberlain case in
Australia where Lindy Chanberlain, in Court and in
the witness box, became a very unattractive

i ndi vi dual .

So it may not have anything to do with the actual
evidence led, it may just be a, at |east in her
case, maybe a denmeanour issue?

Well, there were major evidence issues there as
well, about the reliability, in fact many in
parallel with this case.

Yes.

But the point is that many of these issues are out
of the control of the trial judge and the | awyers,
but in terms of the presentation of the scientific
evidence |I'mvery much in favour of having this
sort of evidence tested, you know. | believe, you
know, issues such as the reliability of evidence
and the acceptability of evidence needs to be
tested nmore through the voir dire system and then
the judge can truly make a decision, before the
jury hear the evidence, as to whether or not it's
safe to let that evidence go before the jury, and

can also, if he decides that it is appropriate,
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prepare hinmself in such a way that he can control
how t hat evidence is heard in Court and ultimtely
pl an how he is going to address the jury and
advise themon its validity.

And, also, to control how it's, how it's dealt
with after it's presented so that it's not

m sconstrued by either party to the trial;
correct?

Yes. | mean as M. Caldwell's counsel pointed
out, you know, all of these issues in the Ml gaard
case were in fact dealt with by counsel and the
judge, and therefore you may have to recogni ze
that the issue that | have been dealing with may
wel | have been sinply set aside by the jury.

Uh- huh?

And al t hough it could have been interpreted as
excluding David, if they choose -- chose to set

t hat evidence aside, then there is other evidence
that really gave themlittle choice with regard to
their verdict.

And what do you mean there?

Well, the evidence of the witnesses that has |ater
been shown to be unreliable was pretty dammi ng.
And you are referring, there, to the w tnesses

Ni chol John, Ron W I son, Al bert Cadrain?
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Yes. | have to again say that | am not, |'ve
never read the transcripts of their evidence, but
| ve heard it discussed and |'ve heard it
di scussed amongst the | awyers.
Finally, sir, do you have any famliarity with the
Crimnal Cases Review Comm ssion set up in the
Uni ted Kingdom?
Yes, |'m aware of some of the people involved in
t hat .
And - -

COWM SSI ONER Mac CALLUM: Crimnal justice

review comm ssion, is it?

MS. McLEAN: lt's the Cri mnal Cases Revi ew

Conmm ssi on.
COWM SSI|I ONER Mac CALLUM: Okay.

BY MS. MLEAN:

Have they got around to setting one up in New

Zeal and yet ?

No. It's on the agenda to be discussed by th
government but | suspect that's as far as it
go. There are various claims that there may
many as 40 cases in New Zeal and that could be
submtted to such a comm ssion, | sinmply have
i dea.

Okay. And you understand that the way the
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comm ssion works is that there are -- well,
actually, maybe it's better if you tell us what
your understanding is of how it works.

Well, in essence, they bring in a series of
experts who are appropriate to the particul ar case
invol ved, and they will review it independently
and submt reports, and I think they go through
the Comm ssion to the Honme Office and presumably,
ultimately, will go through the Crown prosecution
service and maybe finally to the Attorney General.
"' m not sure of how the ultimte process is.

Okay. The Crim nal Cases Review Comm ssion wil
actually have applications made to it as opposed
to a Home Office, you understand that, --

Yes | do.

-- as opposed to the old system? And that the

i nvestigation is done by the staff, the enpl oyees
or the retainers of the people at the Crim nal
Cases Review Conmm ssion, as opposed to an
applicant having to hire an expert; do you

under stand that?

Yes | do.

And that that would certainly be something that
woul d assist claimnts of wrongful conviction from

a financial standpoint?
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Umm, absol utely. But you must al so renmenmber that,
for example with regard to forensic pathology, any
forensic pathologist that is advising the review
comm ssion will also be, already, a Hone Office
pat hol ogi st .

And is that a probl en?

No, it's not a problem but it relies upon the
integrity of that pathol ogist and a recognition,
by him or her that they are independent of any
agency, even though they are retained by the Home
Office.

And in cases where the expert is a non-pathol ogi st
do you have any awareness of where those experts
come from?

It will depend. They may be privately retained.
There are a number of forensic scientists within
Britain, and the Forensic Science Service itself
is now an arm's |length agency of the Honme Offi ce,
they are no | onger Home Office | aboratories --

Uh- huh?

-- and there are other large, private forensic

| aboratory services that are avail abl e. But nost
forensic experts, regardless of their specialty,
see thensel ves as independent even though they may

be receiving their salary from one side or the
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ot her or from government.

And when you were doing your report for the

M | gaards and | ooking at the DNA and | ooki ng at
the case in general terms, you had sone real
concerns about the |location of the body versus the
| ocation of the crime scene, correct?

Umm, vyes. But, again, | have never been given
access to all of the information that | would |ike
with regard to the crime scene.

Yes, but you had sonme concerns?

Yes.

You had sonme concerns about a rape taking place at
m nus 40 degree weat her, --

Yes.

-- notwi thstandi ng that apparently it happened;
you expressed in your report some concerns about a
conmplicated scene having to do with what nust have
happened to Gail MIller to result in her having
stab wounds to her body, stab holes in her coat,
and yet nothing on the dress?

Yeah.

That was an issue that --

Yes.

OCkay. And it's not really what you were

specifically retained to |look at, it's just
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somet hing that caused you sone kind of concern

t here?

That's right. And they were included in ny report
sinply to identify issues that M. Wl ch m ght
wish to follow up with other people if
appropriate.

And do you understand that the conposition of the
Crimnal Cases Review Comm ssion, in addition to
hiring experts and funding the sanme, would al so
have investigators there that will go and speak to
wi tnesses, interview w tnesses, review the
evidence fromthe trial, review the theories
offered at trial and the theories consistent wth
guilt and with innocence, and render their
recommendati ons to the Court of Appeal based on a
full investigation that they have done?

Yes.

And do you think that would be a good idea,
generally, to have in a crimnal justice system

t hat does make m stakes?

Um, | think it could be, but there may be an
intermediate or an interim phase that needs to be
consi der ed.

Uh- huh?

And again, I'mnot a |lawyer, but within our system
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it is very unusual in any appeal court process, in
ot her words where the case is subject to further
review by a higher court, --

Yes?

-- for the scientific evidence to be | ooked at

unl ess there is clear evidence of new evidence.
Sinple criticismof scientific evidence alone is
usual |y not grounds for appeal. Appeal is made
purely on the basis of the |egal issues, as |
understand it, and yet in two of the appeal Court
cases that | have been involved in in the |ast two
years | have actually been called to address the
issue of reinterpretation of the nmedical and

pat hol ogi cal evidence that was presented in Court.
It was presented as so-called new evidence, but to
some extent that was a term that was really an
excuse for an opportunity to review the case, and
it may be that we should make the process of

conpl ete case review a little bit easier and nore
acceptable to the appeal court system

O to -- or as an intermedi ate step where you
don't require what could be an insurmountabl e
hurdl e of com ng up with fresh evidence before you
can have a case | ooked at again?

Yes. Remenmber that the Crim nal Case Review
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Comm ssion is designed to review cases that have
al ready gone through all of the system and have
essentially failed.

Yes.

And what | am suggesting to you is that maybe the
systemitself can adopt some of those principles
in the step to the appeal court.

How woul d you address the floodgates argument that
| would anticipate com ng there, |ike wouldn't,
woul dn't you have the courts swanped with people
who have a pendi ng appeal and then want to have

t heir appeal re-looked at and --

Well, again, isn't there a general principle that
there have to be reasonable grounds?

Yeah, but some -- who's going to be, who's going
to be making the assessnment of the reasonable
grounds?

Well you'll have to, again, rely on the integrity
of the scientists, the pathol ogists, and the

| awyers.

OCkay. Overall, sir, are there any, any other
recommendati ons or insights you can offer, based
on your involvement in this case or your general
knowl edge of wrongful conviction cases?

| don't think so. | think there are many issues
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t hat can be dealt with on an individual case
basi s.
Thank you, sir, and thank you for your
i nvol vement .

COWM SSI ONER MacCALLUM:. | just have, if
there is no further cross-exam nation, | have a
guestion for the doctor.

Doctor, the objection is often

heard that juries are not suitable vehicles for

finding of facts in cases where conplicated

scientific evidence nust be understood. I wi l
| eave that question aside, |I'm not going to
trouble you with it. But to bring the matter

closer to home, in a jury trial it is the
responsibility of the judge to make sure, as far
as he can, that the jury understands.

Now | don't often get the
chance to ask sonebody with 40 years experience,
being a scientist, what his perception is, but
' m going to ask you, and don't be shy about
replying, please. What do you think, in general,
about the performance of judges in adequately
explaining forensic scientists/science to jurors?
Um, | have to say that generally | think judges

do it extremely well.
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Um | -- | have to say that
not quite sure what would happen if the issue
relating to expert testinmny gets to where it
in some parts of United States where, in fact,
judge effectively acts as the gatekeeper for t
adm ssibility of all scientific testimny and
there are very specific criteria for the adm s
of that evidence. | think that requires a lev
of understandi ng not just of the inmport of the
evi dence, but even the scientific process, whi
even the scientists often don't agree on.

COMM SSI ONER MacCALLUM:  Well | believe
famliar with the subject, | believe it arose
the United States District Court, and | can't
remember the name of the case but it received
| ot of attention, and it was concerned mainly
with so-called experts chiefly in the soft
sciences, and it -- the burden of it was that
judges should not just take qualifications of
expert and allow them to express an opinion
simply because they have had a | ot of training

their field, which mght be not a worthy field

[''m

i's

t he

he

sion

el

ch

' m

in

a

an

in

of

expertise at all. | think there's -- that that,

t hat question has been addressed well enough.

don't have enough of it in this country, in ny
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opi nion, but is that what you are referring to?
Yes it is.

COWM SSI ONER Mac CALLUM: Yeah, okay, thank
you.

MR. HODSON: W th that, | think that is
al | .

If I could pass on nmy thanks to
you, Dr. Ferris, for your cooperation not only in
your discussions with me, but changing your
travel arrangements to be here in person to give
your evidence, which is far better than by
tel ephone. So thank you very much for
accommodati ng us.

Thank you.

COWM SSI ONER MacCALLUM:  And thank you, Dr.
Ferris, and you are excused.
Okay.

(Adj ourned at 4:40 p.m)
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