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Transcri pt of Proceedings

(Reconvened at 9:04 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.

CALVI N FORRESTER TALLI S, conti nued:

BY MR. HODSON:

Good nmorning, M. Tallis. Just before we begin,

M. Comm ssioner, | just wanted to make an

introduction of a guest we have joining us at M.

Pringle's table today, Renee Tulk, who is a second

year | aw student at the University of

Saskat chewan, was a first year |aw student at the

Uni versity of Alberta |last year and was a student

of M. Pringle's in a class he taught there and

is

clerking at the Court of Appeal, so she's joining

us for part of the day, so welcone.
And, M. Tallis, if we could,
where we |left off yesterday, just if | could

briefly recap, we had gone through and you told

us

what David Ml gaard told you about the significant

facts of January 30, 31, '69 and | was going

t hrough a bit of a comparison of what M. M| gaard

had told you versus what was the Crown's case
agai nst him and sonme of the consistencies and
i nconsi stencies and | think you told us on a

coupl e of occasions that your ethical and
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professional responsibilities were such that you
could not challenge facts which your client had
told you to be true; is that correct?

That's correct.

And we had gone through the part, and | was just
going through a bit chronol ogically, and we had
touched on their vehicle, where it was that
mor ni ng, stopping the woman, being stuck and

| eaving the car. If we could just carry on, the
motel, Trav-a-leer Motel incident where they went
to get the map, | don't think there was nmuch in
the way of dispute as to what David's version was,
| mean, | think he said he went in in his stocking
feet and | think that was the evidence of other

wi t nesses; is that correct?

Yes, | think that's a fair assessment on your
part.

And | think you as well told us on Thursday that
M. Ml gaard was not able to give you a tinme that
he was at the notel and | think you said you went
to other sources, or to M. Rasmussen who was the
Trav-a-1leer Modtel manager to try and pinpoint the
time; is that correct?

Yes.

And then the Danchuks, again M. Ml gaard told you
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about their vehicle getting stuck behind the

Danchuks and the visit with the Danchuks, and was

there anything there that you felt was

i nconsi stent between what David told you and what

ot hers had said about that?

No. | think there was general agreenment about

what happened at the Danchuk residence as wel

| as

the events |eading up to getting stuck behind the

Danchuk vehicl e.

Right. And you also told us yesterday, | thi

you said you did not see anything significant

nk

or

incrimnating or suspicious about the fact that

the WIlson, Ml gaard, John vehicle went down the

all ey as opposed to down a street, | think you

told us that didn't figure in your mnd as a

concern; is that correct?

That's correct, and of course |I'm sure that ny

assessment was affected by the statenents of

and Mrs. Danchuk, there was no indication of

M.

any

bl ood that they saw. Now, that was canvassed and

there was no disagreement with that on David'
part, indeed there was agreement on his part
Ri ght .

-- with essentially what the Danchuks had sai

And | believe you told us earlier that that,
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think you felt, was significant evidence, that
after this rape and nmurder was supposed to have
happened, that shortly after that, that your
client was observed by two strangers who had an
opportunity to observe himfor some time period;
is that correct?

Yes, | thought it was very significant for the
reason that you have nmentioned, and also ny
assessnment of M. Danchuk in particular was that
he was curious as to why they were there and in ny
assessnment of the situation |I thought that he
woul d likely take pretty careful notice of
anything that | ooked untoward and that's why at
the prelimnary hearing and at trial, well, at
trial I knew what he would say. At the

prelim nary hearing | went into his observations
and the fact that he did not observe any bl ood or
anything that | ooked |ike blood on David.

If we can then just move on to the arrival at the
Cadrain house, and as far as the changi ng of
clothes, and in particular David M| gaard changi ng
his clothes at the Cadrain house, putting aside
people's views on the reason for that, | take it
there was no dispute that David had in fact

changed his shirt and pants at the Cadrain house?
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Well, you know, sitting here today, the firm
recollection | have is of changing the trousers
because of that rip that | described for you.

Whet her or not he changed his shirt at that time |
cannot definitely recall, although in the course
of change -- | rather think that he did, but I'm
trying my best to recollect without the benefit of
any notes.

And again | think the, we had touched on the fact
t hat al though Al bert Cadrain said he observed

bl ood, and we will see |ater where Ron W son,
we'll say he also observed bl ood, David had told
you that he did not have bl ood on his trousers or
on his shirt; correct?

That's right, he didn't have bl ood --

On any cl ot hing?

On any cl ot hi ng.

And so | think we also --

And | know that | questioned whether or not there
was any bl ood on his hands or person, so |'mquite
confident in saying that he told me he had no

bl ood on his person and that would include his

cl ot hes.

And | can't recall whether we've touched on this

i ssue, but apart from the blood, would there be
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anything in your mnd that m ght be suspicious or
of concern to you with the fact that your client
woul d have changed cl othes upon arriving at

M . Cadrain's house, apart from the fact that
someone saw bl ood on them or said they saw bl ood
on then?

No, because | understood that he was in, you m ght
say, an enbarrassing situation with the split or
broken seam that was very significant.

And so again back on what we tal ked about
yesterday, the room that you had to manoeuvre at
trial, if | can call it that, in exam ning
witnesses on this issue in |light of what M.

M |l gaard told you, | take it that you could not
put to witnesses that David did not change his

cl othes, but rather would focus on the reasons he
changed his clothes; is that fair?

That's correct.

And then secondly, with respect to the
observati ons of blood, you were free to chall enge
people, witnesses on that observation; is that
fair?

Yes.

Now, we had tal ked as well about David M| gaard

driving the vehicle after arriving at Al bert
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Cadrain's house and it was, | can't recall how
much | onger after, but he went out and drove the
car around the back alley in the street on one or
two occasions and then the car stalled, and I
think you told us that his explanation for that
was | like to drive; is that correct?

Yes, that's essentially the explanation that he
gave nme. There wasn't any other that | can
recol |l ect.

And | think you told us that you felt some concern
about that fact in that it mght be viewed as
suspicious by the jury; is that correct?

Yes, | could see where it would arouse suspicion,
particularly in the |light of what had been found
in that vicinity.

And that's the wallet and the toque?

Yeah. "' m thinking nmore of the wallet.

So again in dealing with that fact in |ight of
what your client told you and from what you told
us yesterday about your ethical and professional
responsibilities, you could not suggest to any

wi tness that that had not happened; is that right?
That's correct.

And what --

And that is that he had driven in that area that
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we di scussed the other day, yesterday | guess it
was.

And as far as discarding any items out of the car,
| think you told us that M. Ml gaard said that
didn't happen?

That's correct, and of course | was particularly
interested in that because of the purse having
been found there.

How woul d you, tell us what your thoughts were as
to how you could deal with this fact, let's just
tal k about that fact, and you said you thought the
jury m ght be suspicious about that or draw an

i nference. As defence counsel what were your
options as to what you could do to try and

m nimze the inpact of that?

Well, they were, in practical ternms, they were
very limted because the fact of the purse having
been found there, or wallet having been found

t here, was not, could not be realistically

di sputed. Wth respect to the toque, | recal
there were sonme questions about col our and so on
and | think at the end of the day the toque was
pretty well neutralized, but | could be wrong on
t hat .

| think the judge's charge to the jury was to put
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no wei ght on the toque.
| see. Well, | thought --
And there's no link to the crime or anything else.

| thought the circunstances that were elicited

with respect to the toque rendered it of little or
no val ue.
Now just as far as, | guess there is the issue of

the wall et being found there and the jury draw ng
the inference that it may have come from M.

M | gaard when he drove the car around the block, I
think you told us you could not dispute the fact
that Gail Mller's wallet was found there?

That's right.

What about an expl anation or a reason for the trip
around the block, did you explore that as trying
to explain sort of an innocent explanation
unconnected to the nmurder?

Well his explanation to me was a, you know, an

i nnocent explanation, "I just decided to drive
around because | |liked to drive."

And, again, did you have concerns about how the
jury, or if M. MIlgaard testified, what M.

Cal dwell m ght do with that --

well - -

-- in light of the tenperature that morning and

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 23936

the fact they'd been stuck twi ce?

Well that was a factor that | would have

undoubt edly considered in connection with the
subsequent advice or recommendation | gave to him
because | knew that counsel for the prosecution
woul d Iikely engage in a pretty -- in a robust
cross-exam nation on that point. That's the best
way | can put it at this stage.

Was there any --

Because, you know, it's very difficult for me to
m cro-analyse or mcrodissect all of my nmental
processes goi ng back that many years. Even if |
had the benefit of my notes, |'m not sure that ny
recollection could be exhumed to the extent that |

would Iike to be able to do it, and |I'm sure you

would like nme to be able to do it as well. But
that certainly was something that | appreciated
woul d happen. It seemed to ne -- to say it now
is, I think, to state the obvious.

And are you able to tell us, either from menory or
from | ooki ng back at this particular fact, was

t here anything that you felt you could do to take
the sting out of -- | think that was your word on
anot her fact -- out of the negative inference that

m ght be drawn by the jury on this, or it was what
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it was?
It was what it was. And if he had, if he had

elected to testify, | would have thought the

prudent thing to do was to lead it to try to take

the sting out of it, even though that would n

ot

forecl ose a robust cross-exam nation on the point.

If we can then go on to, again, the one other

i ssue was -- or piece of evidence that was part of

the Crown's case that | think you may have to

uched

on with M. Ml gaard was his driving after they

left the city. And | think you told us yesterday
that -- and please correct ne if |I'mwong -- that
M. Ml gaard maybe acknow edged to you that at
times he drove fast on the trip, but your focus
was on keeping it out on the basis that it would
not be adm ssible evidence regarding the

consci ousness of guilt, is that correct?

Yes. | can't remenber all -- | know he told me he
i ked, generally speaking, he liked to drive fast.
But | think you've put it fairly when you indicate
that | was focused on keeping this type of thing
out because | didn't see how it was relevant and
probative on the pivotal issue that was before the
Court .

And we - -
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Now | certainly argued that point, and was

prepared to argue it at trial, and if | recall
correctly I believe it was rendered inadm ssible.
That's right, and | would --

O ruled, | should say, inadm ssible by the
Learned Trial Judge.

Yes, and | will touch on that when we go through

t hat, --

Yes.

-- 1 think it's the transcript of Ron WIlson. The

conpact we tal ked about a fair bit yesterday and |

t hink, just to summarize on that point, | think

you have told us yesterday that, in |light of M.

M |l gaard's adm ssion to you that there was a

compact in the car, that Nichol did take it out of

the gl ove conpartnment, that he did grab it and

throw it out the wi ndow, and that he didn't know

where it came from or why he did that; --
That's right.

-- | think that's what you told us?

That's right.

And | think you told us that limted your abi
to deal with other wi tness' know edge on the
subject matter; is that correct?

Yes.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

ity




Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 23939

Now t he one other area, adm ssions to Ron W/ son,
and when | go through M. WIlson's statement and
evidence | ater today, in his second statenent he
tal ks about David M| gaard maki ng an adm ssion to
himin Cal gary about jabbing a girl, throw ng her
purse in the garbage, sonmething of that nature. I
think you told us yesterday that David M| gaard
deni ed saying anything of that nature to Ron

W lson, and so | take it that that's something

t hat you were unrestrained as far as how you woul d
deal with that fact --

That's right.

-- comng from Ron Wlson? And we'll talk, when
we get into M. W Ison, about what strategies and
options you had for that. Drug use we talked
about as well yesterday, and | think you told us
that you were able to get fromthe Crown a
concession that there was no evidence to suggest
t hat any of Ron W I son, Nichol John, or David

M | gaard were under the influence of drugs or

al cohol on the morning of the murder; correct?
Yes, and | think that, generally speaking, the
evi dence supported that, and certainly David

i ndi cated that to ne.

Now we also talked a little bit about drug use
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both before and after the trip?

Yeah.

And | think you told us that M. Ml gaard had
acknowl edged to you that he and Wlson -- | can't
recall if we tal ked about Nichol John -- but
certainly were acknow edged drug users; is that
fair?

Yes, there was no di spute about that, that they
did use drugs.

Let's just talk about -- | think we've now covered
most of the significant facts that you would have
questioned M. Ml gaard on and received answers
to. Did you, in the course of interviewing him --
and this would again be August 4th, Novenmber 11th,
and | think December 13th of 1969, or the dates

t hat you were in Prince Albert and otherw se --
can you tell us what were your observations as far
as his ability to answer your questions, his
demeanour, the manner in which he dealt with some
of the difficult questions; can you tell us what
your observations were?

| think |I indicated to you yesterday or the

previ ous occasion that he was not an enotional

boy, and | don't say that in a derogatory fashion,

and bearing in mnd his youth, in a number of --
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on a nunmber of instances, and we've discussed it,
you know, he wouldn't -- he said "you know, |
don't know, | don't remenber"”. That's -- that's
the type of thing that occurred. And | think, for
exanpl e when we were trying to figure out where

t hey had been driving, that he was generally
trying to assist me when we were trying to sketch
it out. So | can sumit up by saying that I
proceeded on the footing that what he told nme was
correct.

And again, we'll talk about this a bit nore when
we get into the question of whether or not he
should testify, but did you reach any concl usions
about how David M I gaard answered your questions
and how you thought a jury m ght react to the,
both the substance and the manner in which he
answered your questions?

Well | was of the view that he would have
difficulty under cross-exam nation in some of the
areas. Now | guess what we're talking here is a
gut feeling, and it's hard to put it into words,
but you have -- you acquire a sense of things as
it goes on, and that's one of the reasons why |
revisited some of the areas with him on nore than

one occasion, because | thought that there were
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some areas, that maybe his memory would be revived
with respect to certain matters.

And were you satisfied, after your meetings with
him that you had gone through at |east the

i mportant aspects of the case and the facts with
himto try and either refresh his menory and get a
response?

| felt that | had spent a great deal of tinme with
hi m and that there wasn't much nmore that | could
really elicit fromhimthan | had.

Ckay. If we can just --

Here again it's, you know, it's very difficult to
put into words your assessment of the situation,
but - -

Let nme ask this way. After having spent time wth
hi m and questi oned him on various significant
factors relating to the case against him and
hearing his answers, did you have concerns about
how or what the jury mght think if he would have
answered the questions in Court the same way he
answered them in the discussions with you?

Yes, and at the end of the day, at -- | certainly,
in our private discussions, | told himthat |

t hought that some of his evidence would help

strengthen the Crown's case and, in effect, be
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damagi ng to his position.

And, what, can you give us an exanple of that?
Well the area about the |ady, the older |ady, --
Yes.

-- and the, one of the purposes being to | ook her
over for possibly robbing or stealing her purse.
As |'ve said, | can't remenber whether the term
"rob" or "stealing the purse" was used now, but
that was the gist of it. And of course | thought,
in the context of this case, that was quite
significant, and | had no doubt that it would be
pursued vigorously on cross-exam nation, and of
course the stage would be set because of them
having really no noney to -- and hitting out on a
trip of this nature. Now when | say "no noney",
of course | knew from di scussions that Nichol John
had a little money, but when you consider that
travel was involved it was m ni mal.

And, again, we'll conme back to this a bit later
when we get to dealing with the time of trial and
t he di scussions you had about M. Ml gaard
testifying. Just a couple nore points here on,
before we finish up, on what you knew from David
M | gaard and about David M I gaard going into

trial. We have heard sone evidence at this
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| nquiry that the police obtained a statement of
March 20th, 1969 from a | ady named Sharon, a young
| ady named Sharon WIIliams who was David

Ml gaard's friend or girlfriend, in fact the young
| ady that he went to see in Edmonton after they

vi sited Saskatoon on January 31, 1969, and that
statement is quite detailed about their
relationship and, | think, says some things that
certainly the police have testified caused themto
have questions about David M| gaard; were you
aware of any of that information from Sharon
WIIlianms?

Well, I can't recall all the discussion we had
about his relationship with his girlfriend, but |
certainly knew that he was going up there hoping
to see her and that he did, in fact, see her. But
| can't recall any dramatic or sal acious details
whi ch you may be referring to.

| have provided you with a copy --

Yes.

-- of the Sharon WIlIlians statement?

Yes.

And did you ever receive that, or were aware of
any of its contents, before the trial?

| don't think I, | stand to be corrected, but |
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don't think so.

And | don't think the records that we have suggest
t hat you do. Again, just about your know edge
about what Sharon -- about David M| gaard's
relationship with, for example, Sharon WIIians;
woul d that have come from David hinself then?

Yes, and | don't remenber him describing any

unt oward conduct with her that attracted ny
attention. Now | understood that there was a
sexual relationship, don't m sunderstand nme, but
as far -- when | refer to "salacious details" I'm
t hi nki ng about what you have showed nme, and |
don't have any recollection of information of that
nature fromhim and | think that everything he
told nme on that probably pointed, well, in nmy m nd
|'mqquite certain it pointed to the contrary.

And so going into the trial, as far as your
information regarding the relationship between
David M | gaard and Sharon W Illianms, there was

not hing to suggest that there was anything to be
concerned about as far as the case against David
M|l gaard; is that fair?

That's fair.

And, secondly, we have had an opportunity to see

and hear from both M. Caldwell and Dr. |an
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McDonal d about information they had gathered by
way of psychiatric reports, social work reports,
information that existed in 1969 about David

M | gaard's past. And | believe you may have
already told us, but 1'"lIl ask you again just to
confirm | think you told us that you did not have
any written information regarding David M| gaard's
-- any treatment, testing, comments by social

wor kers, anything of that nature, when you went
into trial; is that correct?

No, | did not receive any of that package, if |
may use the term But of course | had discussed,
as | mentioned to you, | had discussed with him
what |1'd call, for want of a better word, his
troubl ed background, and | thought he was quite
candid with me about some of his difficulties, and
-- but to give you particulars, now, of any
brushes he'd had with the |law, or treatnment and so
on, wi thout my notes | couldn't assist you on that
with any degree of reliability.

And the decision, or can you tell us, when was the
formal decision made by David M| gaard, and I
think with your advice, about not testifying at
the trial; when was that decision formally made?

Well the -- it was formally made after the Crown
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had cl osed its case.

And if we go back to going into the prelimnary
hearing and going into the trial, can you tell wus
what your -- whether you would have had views, and
whet her they were strong views one way or another,
as to whether or not David M| gaard woul d be
testifying or whether your advice to him would be
"testify" or "don't testify"?

Well, prior to the prelim nary hearing | had
explained to himthe difference between a
prelimnary hearing and a trial, and indicated to
himthat at the prelimnary hearing we did not, in
this case, have to make any decision as to whether
or not he ought to testify. But | did discuss it
with himat that time, in general terms, as to the
factors one has to take into account, and in ny
mnd |'mquite sure | emphasized that, in general
terms, that "we don't want to be doing anything

t hat would strengthen the prosecution's case".

Now al ong the way, before the
final decision was made, | know that | had tal ked
with himfromtime to time about it and, you know,
once again indicated that "this is an issue that
we will have to make a final decision on once the

Crown's case is closed".
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In your mnd, sir -- and let's just tal k about the
trial first of all -- would it be fair to say that
you -- were you |eaning one way or the other, as

far as your opinion or what your advice would be
to him about testifying, prior to the trial
starting?

Well | knew there were areas of concern, but |
certainly hadn't fastened on any hard view one way
or the other, and | think that | indicated that to
himin some of our discussions. But as the trial

moved along | was continually assessing things,

and of course | have no doubt that | considered ny
-- any previous tentative views that | may have
had, but it certainly was something that | was

wei ghi ng and consi dering as we nmoved al ong.

And woul d that influence or affect how you m ght
deal with a particular witness if in the back of
your m nd, or the front of your m nd, you are
thinking "I'm not sure, | have concerns that | am
going to be able to call my client on particul ar
points"; would that limt your ability? 1In a --
conmpare that to a case where you are certain you
are able to call your client to testify?

Well we've already discussed the ethical

constraints.
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Yes?

And, of course, that was sonmething that | had to
take into account in conducting the case, but |
tried to conduct the case, | suppose, so that |
could have the best of both worlds. I f he
decided, with -- after consultation with me, to
testify, that | wouldn't have done anything to
undermne himin so testifying.

Okay.

And conversely, that if he elected not to testify,
| wouldn't have done anything that would have
underm ned his case as | understood it to be.

M. Tallis, 1'd now like to turn to the area of

di scl osure that you received fromthe Crown, and |
just want to indicate that when |I went through the
outline at the outset, how | intend to approach
this is really in two steps. Ri ght now what |
wish to do is to go through and identify the
correspondence and exchanges that you had with M.
Cal dwel | , get your understanding of the practices
at the time and what you had asked for, identify
what you received, and proceed on that basis.

Obvi ously -- and please correct me if I'"mwong --
at the time of trial, when you are conducting the

trial, you would not have know edge of what you
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didn't get; is that fair?
That's right, yeah.
And so | ater on, once we've conpleted the trial, |
will go back and go through sone of the itens that
you did not receive that we now know were there,
or in existence, and question you on what you
m ght have done. So this part of the disclosure |
sinmply want to go through and identify and have
you confirm for us the exchange with M. Caldwell,
and |'m not sure that there's much in the way of
di spute as to what you received at the time. And
| appreciate, sir, that you don't have your
file --
Yes.
-- to assist you, but we have tried to
reconstruct, from M. Caldwell's file and other
docunents, what may have passed between you. | f
we could start off with 007063, please?
Yes. | wonder if we could just break for a few
m nut es?
Sure, certainly.
And, sorry, but --
No, that's fine.

(Adj ourned at 9:38 a.m)

(Reconvened at 9:46 a.m)
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BY MR. HODSON:
If we could call up 007063, please, and |I'm just
going to walk you through, M. Tallis, some of the
| etters back and forth, and we have seen some of
t hese already, and certainly M. Caldwell went
t hrough them and | think this is your first
| etter, this is the one that you copied to Ben
Wol ff and we went through this. This is where you
asked for copies of any witness statements and
related reports on this matter and | think you
commented on the latter part |ast day. Just on
this issue of witness statements and rel ated
reports, can you tell us, what was your
understanding at this time of what the practice

was as far as witness statenments versus, let's
say, police reports?

| haven't gone back and briefed the point, but ny
recollection is that police reports as such were
not produced and that there were situations where
an attenmpt had been nmade to get them and counse
were turned back by judicial rulings on it.

And what about the contents, | think what you are
saying is you could not force the Crown or the

Crown was not obliged to provide you with copies

of police reports, but what about information that
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m ght be contained in there, was there any
practice or what was your understanding at the
time of what you m ght be entitled to if you went
to Court for relief?

| don't think there was any |l egal entitlement to
it and you had to, you | think endeavoured to
establish a relationship with the prosecution with
a view to getting relevant information that m ght

| ead you on a chain of inquiry; that is, relevant
information that m ght assist the defence.

And so if there was information in a police report
but not in a witness statement, what was your Vview
at the time as defence counsel as what you m ght
be entitled to or not entitled to?

| don't think that, and as | say | haven't briefed
it, but I"'mquite clear in my mnd that you
weren't entitled to get that information fromthe
prosecution.

And it may be stating the obvious, but would you,
in that scenario then, would you be relying on the
Crown, and let's just talk generally, not this
case, would you then be relying upon the Crown to
identify what m ght be relevant or |ead down a
chain of inquiry as opposed to defence counsel ?

Yes, you woul d hope that information of that
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nature woul d be made avail abl e.

And in a case where, would there be cases where as
defence counsel what you m ght be putting forward

as a defence or thinking about you may not wi sh to

share with the Crown?

Yes, | think you have -- | think you had to be
cauti ous.
And so again in -- |let nme maybe phrase it this

way. As far as identifying what m ght be, |ead
defence counsel on a chain of inquiry by review ng
police reports, in your view, sir, would defence
counsel be in a better position to do that than
Crown counsel ?

| think having regard to what you have in m nd,
yes.

If we can then go to 007042. Sorry, just on
police notebooks, | think you told us this on the
first day, what was the practice as far as

di scl osure of police officer's notebooks?

My recollection is that they were not disclosed
and you couldn't get production of them unless the
officer of course referred to them during the
course of giving his testinony, that then becane
an entirely different situation.

Next is the August 15th, 1969 letter from M.
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Cal dwell to you, it refers to your June 10th

| etter and the conversation and sends the Cadrain,
W I son and John statements, and | think you've
already told us that you believe you would have

ei ther had copies of these statenments or at | east
been aware of its contents, | think you said
likely through M. Ben Wolff; is that right?
That's correct.

And then the autopsy report of Dr. Emson. I f we

can then go to 007038 - -

COWM SSI ONER MacCALLUM: | m ssed the doc
| D.

MR. HODSON: | " m sorry, the doc ID on that
is 007042.

COMM SSI ONER MacCALLUM:  Thanks. Now we' re
at 487

BY MR. HODSON:

No, 038, 007038, and this is an August 20th letter
from M. Caldwell, it references his earlier
letter and sends the second statement of Al bert
Cadrain dated March 5, '69 as well as copies of
the Crime Detection Laboratory Reports concerning
t he exam nation of the exhibits in this case, and
| think you told us earlier, M. Tallis, that the

practice was that as far as disclosure, that you

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 23955

woul d usually get the |lab reports relating to the
exhibits; is that right?

Yes, that's ny recollection, is that there was a
general convention, so to speak, that there never
seemed to be any question about the |ab reports.
And the two RCMP | ab witnesses, Bruce Paynter and
M . Mol chanko testified on Septenber 5th, if you
can just nove this bar down, please -- no,
actually nmove it so | can see the date of the

| etter, please. Septenber 5, 1969. So it would
appear that the |lab reports were sent to you a
coupl e of weeks prior to their evidence; is that
right?

Yes. | certainly remenber getting the | ab reports
and | seem to have sone recollection of know ng
about their content, you know, know ng about the
position even before that, but w thout nmy notes |
can't be any nmore specific than that.

We'll deal with this |later when we touch on the
secretor issue. Do you have a recollection of
when, at what stage of your involvement in this

matter that that became an issue for you to | ook

at ?
Well, | know that | |ooked at it well before the
prelim nary hearing, that's the best | can say to
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you at this time, and | considered it to be a very
i mportant issue from David's standpoint, this
secretor/non-secretor issue | thought was a very
significant point.

And do you recall where you would have got the

information on this secretor issue before the

prelim?
| don't know whether -- M. Caldwell m ght wel
have phoned nme or | m ght have spoken to him, but

| just cannot say with any degree of precision

wi t hout having notes to assist ne.

Okay. If we can call up 009374, again this letter
refers to copies of the Crime Detection Lab
reports. 009374 is, this is a docunment that was
on M. Caldwell's file, it says Ml gaard | ab
reports, and if we can go to 009386, this is a
document, it has -- M. Caldwell testified about
this, it's his handwriting, "omt, different
file," and it refers to (V2) (V2)- (V2)----- and
(V1)--- (V1)- and then a line through it. Are you
able to tell us, M. Tallis, whether this |ab
report was one that was provided to you by M.

Cal dwel | ?

|'mquite satisfied that | did not receive that

particul ar report.
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Okay. And on what basis are you able to say that?
Well, | was first asked | think by M. Brown at

t he Supreme Court of Canada whether or not | had
heard of Fisher and the, shall we say, sexual
assaults in the area and that really was the first
direct information | had about it, they were put
to me that way. |'"m quite satisfied that | did
not receive this.

And if you had received it, what -- can you tel

us what you m ght have done with it?

Well, this, combined with other information that
you've shown to me, would have led me to a chain
of i nquiry about possible involvement.

Let me maybe just back up. | f you would have
received this with a package of -- this relates to
a different file here than the Gail Ml ler.

Yes.

-- what would you have done with it once you got
it, would you have made inquiries as to what it
was or where it came from or why you got it?

Yes, I'"'mquite sure | would have if it had been
included because this has the potential to point
to the involvement of someone el se other than
David as the perpetrator of this offence. Now,

|'"'mfinding it hard to isolate this in Iight of
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what you furnished to nme about --

No, let me -- and we'll deal with that | ater,
M. Tallis.
Yes.

About going through nmore information on the sexual
assaults.

Yes.

|'"mjust trying to get back to the question of, |

t hink you are saying that having | ooked at this
you are satisfied that you didn't get it and the
only question --

That's right.

-- is that if you had, would you have done
something with it at the time if you would have?
|'"'mqquite sure that it would have been relevant to
a chain of inquiry that one would have started.
Okay. And then apart from this docunment, again I

t hi nk you've had a chance to | ook through the |ab
reports, and | don't believe there's any issue on
this, did you then receive the |ab reports
relating then to the work that the RCMP lab did in

the Gail Mller file?

Yes, I'"'mquite sure | received the |ab reports,
and in particular | remember, was it corporal or
sergeant, |1'lIl say M. Paynter's involvenment.
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And did you know of M. Paynter?

Well, he had been involved in cases for quite a

nunber of years, so | think he was well known as

an expert witness in dealing with serol ogical

matters.

If we can then go to 007037 --

|'"'msorry, | didn't notice it, he was a staff

sergeant at the time of this.

Yes, that's right. Now, this is August 21, 1969,

| just want to go through parts of this and ask

you sonme questions. This is your letter back to

M. Caldwell, we got it fromhis file, and we have

gone through where he sent you the statements from

Cadrain, WIlson and John. You say:
"You have been kind enough to make
avai |l able to me certain statements of
prosecution witnesses and vari ous
reports which may be relevant to this
particul ar prosecution. In the event
that | do want further wi tness
statements, | will first make a request
of you before raising it in Court.
However, in the |ight of our
conversation on the afternoon of

Wednesday, August 20th, | would
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certainly want you to make it a point to
check to see whether or not there are
any witnesses that you do not propose to
call who may be able to give evidence of
assistance to the defence. If the City
Police Departnment have not turned over
all of their material to you in this
connection | would be obliged if you
woul d I ook into this matter prior to the
conpl etion of the prelimnary hearing."
We' Il pause there, 1'll deal with the Dallison
case in a noment. Are you able to tell us or
shed any light on this matter based on this
letter?
No, | have no recollection talking to M. Cal dwell
on that date and without my notes | could not, you
know, in good conscience even hazard a guess.
| think what M. Caldwell has told us, and we'll
see this froma later letter, is that as a result
of a request fromyou, and it may well be this
| etter, he went back, the city police file I think
had 95 statements or thereabouts, he did not
receive them all was his evidence when he got the
file. He then went back and asked for all of the

statements as a result of your request and then
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went through themwith a view to responding to
your request. Do you have any recollection of
t hat happeni ng that way?
No, but | certainly wouldn't dispute it. | have
no reason to.
And then this paragraph, you say:
"I m ght mention that | have al ways
t hought that the procedure in a case of
this kind is correctly sunmmari zed by

Lord Denning in the case of Dallison vs

Caffery ...
And | think you told us about that before, and
t hat was an English case that, | think you told
us, perhaps set a higher bar for disclosure than
did another line of Canadian cases; is that
right?
Yes. At the time | felt that the English
aut horities took a nore generous view of
di scl osure, or making avail able information that
m ght be of assistance to the defence, and it ties
in with the conment | made about | ead the defence
on a chain of inquiry with respect to matters that
woul d be of assistance. If you were -- if you
were to ask ne today why did | specifically use

the Dallison case and not also refer to a nunber
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of other English cases that were along the sanme
theme, | really don't know, but | rather think
that | was attracted to Lord Denning's | anguage.
If we could then go to 048305, and this is one of
your menmorandunms, M. Tallis. Unfortunately
there's only one page, it's the front page and it
stops in md sentence at the bottom and | can't
tell you fromthis docunment, you identify this as
yours, | can't tell you how many pages would have
been included with this, but this is a meno
September 8, 1969 and at this time al most all of
the witnesses have been heard at the prelimnary
hearing, | think there was a few wi tnesses that
needed to be recalled, but certainly all of the
mai n wi tnesses had been called, and this nmeno
says:

"On this date I met with M. Cal dwel l

for approximately one hour to review

this file and discuss the question of

additional wi tnesses that are to be

cal | ed. | made notes of this in ny

brief book and these notes appear in the

Luboff brief case where you pencilled on

my name in white letters. Pul | out

t hose notes."

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 23963

And then go on to, it tal ks about a few things.
When you would neet with M. Caldwell, if you are
able to tell us from your recollection of this
file, or even on your recollection of practices
at the tinme, would a prosecutor show you, for
exampl e, police reports or anything of that
nature or discuss them or what would be the type
of information you m ght get in a face-to-face
meeting with the Crown?
' mquite sure that one was not allowed access to
police reports, but | have no recollection of this
particul ar nmeeting, but it's obvious to me that I
was focusing on certain things and of course | was
maki ng notes at the tinme.
Maybe we'll go through these, M. Tallis.
Yes.
Nunmber 1, you say:
"The followi ng points will have to be
carefully briefed in preparation for
this trial:
1. The adm ssibility of evidence with
respect to comm ssion of other offences
by the accused both before and after the
al | eged nurder."”

Yeah. Now, if | could just indicate there, even
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t hough | don't have a recollection of it, that
signals to ne that | probably had a discussion
with M. Caldwell about whether or not he was
going to try to adduce this type of evidence and |
know that | had been concerned about that at a
very early stage.

What types of offences or other offences were you
concerned about ?

Well, | was thinking about, for example, the trip
to Saskatoon from Regina, the stop in Davidson and
then there had been a stop in Craik. Now, that's
one of the things that --

The el evator break-in?

Yes, and that's one illustration of it.

Do you have any recollection of discussing with
M . Caldwell offences, any sexual offences, sexual
assault offences, things of that nature, that he
may have been either aware of or talking to you
about and the possible adm ssibility?

He may have nentioned it, but | cannot recall the
di scussion, but | notice here that something
happened that indicated to me that the prosecution
m ght well be trying to get evidence of this
nature in and | had concerns about that even | ong

before this and that's why I'm | can't say the
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exact date this was dictated.

Okay.

But | know that there was a matter of concern and
one that had to be carefully consi dered.

And then again as far as the types of offences,
one, the elevator break-in, and are you able to
tell us by your menmory any other offences before

or after the alleged nurder that were causing you

concern?
Well, there may have been some di scussion about
sexual matters, but | can't say, | can't say one

way or the other on that.

| think |I showed you, and we don't need to bring
it up, but on August 26th, 1969 M. Cal dwell was
interview ng Al bert Cadrain in connection with his
evi dence at the prelimnary hearing and present
were Elmer U lrich and | believe M. Mackie and an
inci dent was provided by Albert Cadrain to M.

Cal dwel | and the police about an incident in

Cal gary involving David Ml gaard with some young
women in a bathtub involving a fellow, or not
involving, that a fellow by the name of Ed
Schel | enberg may have had information or could
corroborate this, and we've heard some evidence

about that and what was done. That woul d be about
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a week or two prior to this neeting. Do you have

any recollection of that subject matter being

raised with you by M. Cal dwell ?

No, | don't, although he may well have raised it

in light of what you have outlined to ne.

And | think | showed you that police report

earlier; have | not?

Yes.

And does any of that information refresh your

menmory on any of that?

No, | can't say that it does.

If we can then --

|'"'mtrying to keep in mnd the treachery of nmenory

after you read things and so on, but it just

doesn't --

I n nunber 2 you write:
"The adm ssibility in evidence of
obj ects found but which cannot be
identified or specifically linked to the
particular crime - in this connection I
am t hi nking of such items as the toque
and so forth. \When dealing with itens
of this nature it seenms to me that the
mai n grouping of the evidence or its

adm ssibility will centre around
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rel evance."
And are you able to shed any light on what this
may have referred to other than what's stated?
No, but reading it over, | say the toque and so
forth, | probably had in m nd objects that turned
out to be unrelated that were found in the alley
between N and O, | think there was, |I think a
youngster had found -- was there some sort of a
knife or something there that was admttedly
unr el at ed.
Ri ght, and | think that was M. Hounjet.
But, you know, ny recollection may be faulty on
t hat .
If we can go down to nunber 3, it says:
"In this particular case it will be
i mportant to have conpl ete production of
statements of Crown witnesses and in
this connection I may want to have
production of the |lie detector
mat eri al . "
Let's just talk about the statements of Crown
wi t nesses. Do you know what woul d have pronmpted
this note?
Well, if there were additional witnesses going to

be called that | wasn't aware of, | certainly
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woul d want to have that, and the other thing is if
there were additional statements, | mean, one
doesn't know, some witnesses m ght give two, three
or four statements, so it's partly a numbers gane.
So is it fair to say that as far as when you say
Crown witnesses, that would be people that the
Crown called as witnesses at the trial and you are
saying you would want copies of all of the
statements given by those people who testified?
Yes, and of course in my earlier correspondence |
wasn't limting it just to those.
Ri ght . So number one, you would certainly want
statements from anybody who woul d be a witness for
the Crown; is that correct?
Yes.
And secondly, to the extent that there are wi tness
statements or information from other w tnesses who
m ght not be called that m ght |lead you to a chain
of inquiry or m ght assist the defence, you would
be seeking that as well; is that correct?
Yes.
Now, this last point, and unfortunately we only
have half a sentence, it says:

"The adm ssibility of so-called --

Actually, sorry, let me just go back to the lie
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detector. At what point did you -- at what point
and how did you become aware of the invol vement

of Inspector Art Roberts, the polygraph operator?

Wt hout my notes, | can't tell you when | became
invol ved, but it's obvious that | knew about it
because later | arranged to have him brought in so

| could interview him
Right. And I think in your very first meno of
June 10th, 1969 there was a reference to the
pol ygraph, and certainly when M. W/l son testified
at the prelimnary hearing you questioned him
about that, so at this point it |ooks as though
arising out of your neeting with M. Caldwell you
may have at | east made a note to get production of
the lie detector material; is that right?
That's what | would infer fromit, even though I
don't recall the actual discussion.
And then item 4:
"The adm ssibility of so-called self
serving evidence will be very inportant
because in this connection the "
And again it ends there. Now, | appreciate we
don't have the next page, but are you able to
shed any |ight on what you would have been

referring to as self-serving evidence in this
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partial meno?

Well, the only thing | can say fromthat is that |
was undoubtedly weighing in my mnd whet her one
could get in a self-serving statement without
opening the door to other aspects of it.

And would you be referring to a self-serving
statement from David M | gaard?

| think that that's what it would be in my m nd.
Again, | appreciate we don't have the rest of the
meno.

No, and |I can't tell you how |l engthy this meno was
and the extent to which I had various things noted
in my handwritten notes from which this would have
been creat ed.

Then if we can go to 007014. Now, this menorandum
is September the 8th, 1969, a Monday. These are
M. Caldwell's notes of the same day and | just
want to ask you a couple of questions. It tal ks
about witnesses to recall at the prelimnary
hearing, | think they are all police officers,
remai ning Crown wi tnesses, and then | see here
McLeod, who | think was toxicology RCWMP | ab, and
it says, "(Tallis not requiring)." Wuld there
have been a di scussion then between you and M.

Cal dwell as to whether certain witnesses needed to
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be called at the prelimnary hearing?

| don't recall, but fromthis |I would assune that
to be the case. | have no reason to doubt M.
Cal dwel | "s note.

And then if we can scroll down, number 3 it says,
"Cal wants Ms. W I son (ask deputy chief', | think
that is, '"to subpoena, Roberts', and then |I'm not
sure if that says 'l to phone', but in any event
do you recall making that request of M. Cal dwell
to have Shirley WIlson and Inspector Art Roberts
come to Saskatoon at the time of the prelimnary
hearing to be interviewed by you?

Well while I don't recall the discussion, |I'm
quite sure that | did, and -- because | know that
M . Roberts was brought here and |'m sure

Ms. WIson was brought here too.

And was that at your request?

Well, I"msure it was, because there would be no
reason for M. Caldwell to note otherw se.

And we'll deal with M. Roberts in a bit nore
detail when we go through some of Ron W Il son's
evi dence, --

Yeah.

-- but what, why did you want him brought to

Saskat oon?
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Well | wanted to really cap -- try to capture the
at nosphere under which the polygraph was
conducted, and maybe statenments made to M.
Roberts, but since you want to go into that

| ater --

Sur e.

-- that's the, | think, the appropriate way for ne
to state it at this point.

And | believe he was brought in and interviewed as
opposed to being called as a witness at the
prelimnary hearing; is that right?

That's correct.

And woul d that have been a decision that you made
after interviewing him that you did not wish to
have himtestify at the prelimnary hearing?
Well, | can sumit up this way, is that after
talking to himl was of the firmview that he
didn't have anything that would assist David and
some of the things -- and | don't remenber them
all -- would have worked the other way.

Woul d have been damaging to David's case; is that
correct?

Certainly detrimental to it.

OCkay. And again, we'll go through that, | think

it's maybe easier when we go through M.
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Wl son's -- your approach to M. W son.

And then as far as Shirley
W | son, Ron WIlson's nmother, | believe she did
testify at the prelimnary hearing on the issue of
the clothing of David both before and after?
Yes.
Do you remember what pronmpted to have you have
Ms. WIson brought in?
Well | thought that perhaps she could shed sone
l'ight on particularly David's trousers, but |
think at the end of the day |I didn't find anything
to be of real assistance there.
If we can go to the next page. ' m not sure if
this is a note of M. Caldwell's discussion with
M. Pratt or a note of you discussing it with him
but he was the el evator agent in Ayl esbury, and |
think they are tal king about the flashlight.
Again, do you have any recollection of those
di scussions with M. Caldwell ?
No, | don't, | --
Do you recall whether the el evator break-in was
somet hing that the Crown wanted to put in as
evi dence?
Well | had a sense that, or at least early in the

goi ng, that they probably would try to get it in
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as -- on the footing that these kids were without
funds so that they had a motive to try and get
funds by various ways, and one of them, of course,
woul d be a break-in. But then of course there was
somet hing el se that | knew, and that was what
David had told nme with respect to | ooking over the

ol der lady with a possible view to robbing her or

Ri ght .

-- snatching her purse, so |I think that | was
apprehensive, certainly early in the going, that
this is something that m ght be attenpted, and I

t hought that it could cloud the pivotal issue that

Okay.

-- the trial was all about.

If we could then go to the next page, 007016.

And, again, this is -- these are M. Caldwell's
notes of | believe Septenber 8th, 1969. Il will be
taking you to a letter of Septenmber 9th, the next
day, where he writes to you and details
information fromthe file, from w tness
statements, that he thinks m ght be hel pful to the
defence case, etcetera. And | am wondering

whet her these notes, would that have been
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somet hing that he may have di scussed with you in
person and then followed up with a letter, or --
and these may well sinply be his notes that used
himto -- that he used to write the letter to you.
Are you able to tell us whether you would have had
a discussion with him where he would have gone
over some of the statements and said "l|lookit", for
exampl e Dennis Elliott, "he was the fella who
dropped Gail MIller off the night before, Les
Spence was the former boyfriend or the boyfriend
at the time of death" -- if we could just scrol
down -- it's got sonme other statement nunbers,
Morris Tkachuk, etcetera. Are you able to tell wus
either by menory, number 1, or number 2 if you
don't recall, whether practices at the time would
be such that you m ght have had a discussion with
t he prosecutor about his thoughts on statements

t hat m ght be of assistance to you?

| don't recall ever discussing this with him but,
you know, at this late date |I can't rule it out.

| rather think that his letter is one that was
composed from his own personal notes, but --

Ri ght, as opposed --

-- if -- there's nothing in here to indicate that

he had been talking to ne --
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| see.
-- but I wouldn't rule it out.
Okay. If we can go to 168034, please. And this

is M. Caldwell's letter of the next day to you,
and it's responding to your August 21 letter, and
we'll just go through parts of this. You will see
that M. Cal dwell says:
" since receiving your letter | have
obtained all the statements obtained
fromcivilian witnesses in relation to
this investigation, totalling
ninety-five, and have read these
statements over to see whether any of

t hese witnesses would, in ny opinion,

"...be able to give evidence of

assi stance to the defence... as
suggested in your letter."
And then notes the statement from Dalli son. | f

we can scroll down. And he writes:
"The duty of a prosecuting counsel, or
solicitor, as | have always understood
it, is this: if he knows of a credible
wi tness who can speak to material facts
which tend to show the prisoner to be

i nnocent, he must either call that
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witness himself or make his statement

avai |l able to the defence."
And would that be the essence of the Dallison
case as quoted there?
| haven't read it for a long tinme. | probably
read it as being a little broader than that, along
with the other, --
And as - -
-- and as | indicated to you, that statenments or
reports that contain information that would be of
assi stance.
And so go a bit further than just witnesses?
Yeah, | wouldn't limt it to say -- you know,
wi tnesses can write out statements or 'write with
their mouth', as we used to sometimes say, either
when it's recorded with tape recordings or just
verbals are noted up by police officers that talk
to them
And so, again, | think what you are saying, that
in addition to a formal wi tness statement, sort of
any recording or information froma wi tness that
relates to material facts which tend to show the
prisoner to be innocent; is that fair?
Yes, or who -- that would |ead one on a chain of

inquiry to establish matters that would go to the
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i nnocence of an accused person.

And woul d that have been your understandi ng, sir,
t hen, of what you were seeking at the time from
the Crown by making the request that you did?

Yes, well I, I was thinking in terms of the
English authorities that took a nmore generous

Vi ew. Because, you know, on the -- as | recal

it, on the other side of the coin, at that time
you couldn't conpel the prosecution to deliver up
wi tness statements at the prelimnary hearing

unl ess they chose to do so. | think I mentioned
to you earlier in these proceedings that | recal
some of the, at |east some of the Provincial Court
Judges or magi strates who took the view that the
Patterson case and others were such that it was
the trial judge who could order production of
statements, but that the relevant provision of the
Evi dence Act that was relied upon did not clothe
the magi strate or Provincial Court Judge with that
power . Now | haven't briefed this in years, so --
No, and | don't want to put you in a position of
giving | egal opinion.

No, and so | -- don't take this as a |egal opinion
at this stage, but --

But what | would like to ask you though, again,
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back in 1969-1970 what your understandi ng was of
what you could get? For example, if M. Caldwell
had said "no, |I'm not giving you anything", |
think you told us earlier that you would have to
go to the magistrate if it was before the prelim
let's say it's before the trial, what was your
under st andi ng of what you m ght get froma tri al
judge by way of an order conpared to what you were
seeking through agreenment from M. Caldwell ?
Well the trial judge, of course, had broader
powers for -- | mean with respect to production of
statements, and so on, if you ran into that type
of situation. But, generally speaking, the
convention had devel oped that prosecution were
going to make available matters that m ght well
assi st the defence, and al so make avail abl e
statements of wi tnesses, and so forth.
Okay. If we can just carry on with this letter, |
don't think we need to go through, and in detail
we have with M. Caldwell. This tal ks about
i nformati on regardi ng other suspects, Les Spence
of Perdue, and they were interviewed, one Dennis
Elliott, and that:

"Both Dennis Elliott and Les ... Spence

were elim nated as suspects in the
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murder to the satisfaction of the
investigators as the investigation
progressed.”
And, again, would that -- do you recall whether
you did anything with Dennis Elliott and Les
Spence as far as how they m ght assist the
def ence?
| don't recall anything |like that.
And then, the top of the next page, M. Cal dwell
poi nts out:
"You will understand that in my opinion,
none of the above constitutes evidence
"...which tends to show the prisoner

i nnocent...". However, you may have a
different opinion on this and,
t herefore, | have supplied the above
information as possibly com ng cl osest
to evidence in that category which |
have been able to find on the file."

And | touched on this a bit earlier, it would be

t he Crown prosecutor who would have to go through

the file asking the questions "m ght this",

what ever the test would be, whether it's tend to

show the prisoner innocent or lead to a chain of

inquiry; is that correct?
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Yes, the Crown prosecutor would undoubtedly be the

one who went through the matters with the

investigating officers.

Then, here, it talks about:
"You will recall asking ne earlier about
a taxi driver who was supposed to have
driven Gail MIler and a man to work on
the morning of January 31st, and | sone
time ago supplied you with copies of the
two statenments by MacRae Fraser to read.
| now encl ose copies of these statenents
for your file "

If I can just pause there, it would appear that

M . Caldwell had allowed you to read some witness

statements before he actually provided you with

t he physical copy, is that correct?

He may well have, and from that | woul d gather

t hat he did.

And was that a practice at the time; do you

recal |l ?

| think so. Just as | indicated to you Ben WOl ff

woul d often let you read the statements, he

woul dn't give themto you but -- or at |east |

don't think he would give themto you when he

woul dn't be handling the case, but he was quite
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open about things.

And then, next, it says:
"You al so asked for, and |I now encl ose,
copies of the statements by Sandra
Danchuk and Walter Joseph Danchuk, both
of whom were crown wi tnesses at the
prelimnary inquiry."

Yeah.

Do you think you would have been aware of the

contents of the Danchuk statements before the

prelimnary inquiry?

|'mquite sure | was, one way or the other, aware

of what they would say.

And then again, | think we touched on this earlier

about copies of the statement taken fromthe

accused March 3rd and April 18th, and | think

you've told us that you would have been aware of

the contents --

Yes.

-- or had them prior to your August 4th, '69

meeting with M. Ml gaard; is that correct?

Yes.

And | think you've already tal ked about the

vol unt ari ness of that statement. And then he

says:
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"The above material is forwarded to you
in addition to the various copies of
statements and reports which |I sent you
earlier in this connection. | wish to
enphasi ze, however, that if you have any
specific inquiries to make of ne
concerning specific persons whom you may
| earn of who supposedly can shed any
light on the case | will be pleased to
track these down for you, to the best of
my abilities, in the file or through the
investigators."”

And, again, would that be the practice of the day
by Crown prosecutors?

| think that it was.

And then a menti on:

"As requested by yourself, | have added
t he names of Inspector Roberts ... and,
Ms. Shirley Wlson ... to the list of

Crown witnesses as required by the Legal
Aid Plan, and ... hope "

to have these persons in Saskatoon Wednesday,
September 10th. And | believe we may have heard
some evidence, M. Tallis, that as far as paying

the cost to bring in these witnesses to
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Saskatoon, that if you had -- | think M.

Cal dwell told us that he was prepared to do it,
but was there an issue about how you would go
about paying themif you wi shed to bring in the

wi t nesses?

| think there was some provision in the Legal Aid

Plan of the time for public funding of bringing
of witnesses that were potentially materi al
wi t nesses, but | could be wrong on that, but |

don't recall any problem arising over bringing

in

n

those two witnesses and | don't recall any problem

arising in bringing in, for exanple, Ute Frank.
And that was around the time the trial started?
Yeah, but | don't think there was any -- well,
know there was no problemthere.

| think what M. Caldwell told us, told this
lnquiry, is that if there was a witness -- and
think he referred specifically to Art Roberts,

Shirley Wl son, and there may have been others

that if he decided he wasn't going to call them as

Crown witnesses, but that you wanted them call ed,

t hat he said he was prepared to do so as Crown

wi tnesses, | think in part so that you, as defence

counsel, wouldn't |l ose your right to speak | ast

front of the jury; was that -- do you have any
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recollection of that being discussed?

| think we probably did discuss it.

And then here, at the bottom the letter states:
"The various Police Officers who were to
check their notes for further
information will be attending at ny
office at 12: 00 noon on September 10th,
at which time we will be able to
interview them and you should be able to
recall any of them you wi sh in the
afternoon of that date."

Now this would be the day after your nmeeting wth

M. Caldwell, and are you able to tell us, either

by menmory or by |looking at this letter and

consi dering practices at the time, whether you

woul d have asked M. Caldwell to have officers

check specific things for you?

| don't recall this, but I would say that | may

wel | have.

So, for exanple, --

It's something | wouldn't hesitate to do.

Ri ght . So, for exanmple, you m ght say "can you

ask officer X in his notebook whether the w tness

gave them any specific time", for exanmple?

Yes.
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And what about interviewi ng them do you recal
whet her, in this case, you would have attended at
M. Caldwell's office or had interviewed the
police officers when they had their notebooks?

No, | don't recall anything like that.

And woul d that be sonmething that would be unusual ?
Well, in nmy experience it was, because usually
that was -- if -- | recall, in this particular
case, asking Lieutenant Short briefly about
something, it wasn't directly to do with the case,
but he made it clear that anything |like that would
have to be done through the prosecutor's office,

t hrough the prosecutor.

But, again, would there be a situation where M.
Cal dwell m ght call in the police officers with
their notebooks and have you in the room and ask
some questions?

That's possible, but | don't recall it happening.
Okay. And, again, would that be a practice of --
just speaking generally, would that be sonmething

t hat woul d be unusual, or would that be part of

t he usual practice?

In my view it would be unusual.

If we can then go to 007076, and just -- this is

January 12th, this is a week or so before the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 23987
trial, and just go through parts of this. |t
tal ks about the indictment -- if we can just
scroll up a bit -- about the indictment that was

filed that would have had the wi tnesses on it, and

| think that was the practice, that the Crown

would list all of the Crown wi tnesses on the

indictment; is that correct?

Yes.

And then, if we can scroll down, he tal ks about

one new witness, being Garry MlLeod, the

t oxi col ogy fellow. And then down, the third

par agraph tal ks about:
"At the nmoment there is only one witness
who was called at the prelimnary
inquiry whom |l do not intend to call at
the trial, that being Marie Indyk."

And we'll talk a little bit | ater about her

evi dence.

Yes.

And then the next page he tal ks about having

Ms. |Indyk subpoenaed, that Ms. Shirley WIson of

Regina is subpoenaed and advised her to stand by:
"l am not sure whether | will call her
as part of my case or not, but perhaps

we can al so discuss this ...",
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and it tal ks about the statements of the Danchuks

havi ng been forwarded. And then here it says:
"As you will further recall, and as |
advi sed you during the prelimnary
inquiry, Ms. Cadrain, the nmother of
Al bert Cadrain, appeared in my office
one nmorning during the prelimnary
inquiry with a paper bag containing a
pair of trousers, apparently eaten by
acid, which |I believe to be the ones
worn by Ron W I son when the group |eft
Regi na and changed, by him at Cadrain's
house after the group of three persons
reached Cadrain's house on the norning
of January 31st. s it not ny
intention, at this time, to tender the
trousers as an exhibit, however, they
are in my office and avail able at any
time should you wish them for any
purpose at the trial."

Do you have any recollection of doing anything

with those pants or checking them?

| have a vague recollection of that. And one of

the things, of course, | was interested in was

whet her if, by chance, they had had anything to do
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with David, but they obviously -- they weren't.
And I'm thinking in terms of the seam that was
split.

Oh, | see.

Yeah.

And so do you think you would have checked those
or made inquiries?

|'"mqquite sure | did at the tinme.

Then, if we can go to 007074. This is January
15th, 1970, and this is related to Maurice Cerato,
who was a witness who canme forward about had
bought some pants from David M| gaard. And we
have seen this letter before, and they did some
checking, and | think the lab indicated they could
not verify any blood on this and some statenments

t here. Do you have a recollection of that?

Yes, | do, because i medi ately when | | earned of

t he suggestion of, well, of -- let me back up.
The name Cerato rings a bell in

this sense, that | think that David had menti oned

t hat name, and there may have been a Roger, or

something like that, to do with his work in

sel ling. Now | can be, | could be wrong on this,
but that -- that's a recollection |I have. And
t hen, of course, | was very interested in the --
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were these blue jeans --

Yes.

-- if I recall? Something to do with blue jeans.
But | had talked to David, | talked to David about
this as quickly as | could, and of course these
were not blue jeans or trousers that he had been
wearing at the time when he was in Saskatoon, at

| east that was my understanding fromtalking to
him and so that's just a -- some of the general
things | remenber.

Do you have any recollection of any discussion
with him about whether there m ght have been bl ood
on those blue jeans, with M. Ml gaard?

| probably asked the question because of the way
the thing was unfolding, but I think that he told
me that he didn't think that there would be any

bl ood on them

And so again, now, M. Cerato was not called at
the trial?

No.

Do you recall anything else about his evidence and
the statement and the manner in which you becane
aware of it?

No, | don't, at this stage.

Then if we can go to 039537. And this is January
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19th, and |I think this is the day the trial maybe
started, and there was a copy of various
statements, --
Yeah.
-- and | think those are all w tnesses that
observed the alley area?
Yeah.
And | believe that M. Beauchanp found the wallet,
etcetera. Again, do you recall whether you would
have been aware of the contents of these
statements before receiving them?
| think | was. For some reason | believe that to
be the case.
And then, as well, right at the bottom --
At least | was aware of what they were going to
say, and | think | had a good idea of that even
before the prelimnary hearing.
Okay. Okay, now | will deal with the motel room
reenact ment w tnesses later on the issue, when we
deal with that and how that information was
di scl osed to you.

|'"d now like to turn to your --
to talk a bit about your preparation, sir, for the
prelimnary hearing and trial. And we've already

touched on a significant part of that, | think
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you've told us certainly what you did in your
interview with M. M| gaard, how you prepared your
guestions for various w tnesses. |f we can just
go back to -- and I1'd Iike you to tell us what
role Myrna W Ilson played? You had told us that
she was your assistant at the time, and | think

t hat she participated and attended at parts of the
prelimnary hearing and trial, can you tell us
generally what she did to assist you on this
matter?

Well she was very heavily involved from a
secretarial standpoint, but also on various other
aspects. And | may have mentioned to you the
other day that |, in this case as in sone other
cases, | actually had her attend quietly at the
courthouse, at the prelimnary hearing, to take
shorthand notes of testinmony of some of the
crucial or key wi tnesses. Her shorthand was very
good, and she would type up portions that | wanted
done promptly for use with respect to other

wi t nesses that would be called, and so forth.

And, of course, she was very involved in this
because she often, you know, would stay after
hours to type up things and so on. I - -

unfortunately, she passed away several years ago,
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and she had a, really a very good grip on the file
in so many ways it would take quite a bit of time
for me to detail it.

Okay. So | think you are telling us she was a
significant part of your team, if | can call it
that, as far as putting forward the defence?

Yes. She worked very hard at, you know, the
various things that | have mentioned to you during
the course of you interviewing nme, and quite apart
from that, she had a very deep interest in the
case and continued to have a deep interest in it.
Now, what about M. Disbery, you told us he was
either an articling student or a first year |awyer
t hat participated at, certainly at the trial, and
| think in part at the prelimnary hearing; is

t hat correct?

Yes.

And | think you've described his role. Can | get
you to give us a sense of, and again you've
already told us that you didn't keep track of
hours spent, but from your engagement in June of
1969 t hrough until the conclusion of the trial at
the end of January, and that would cover the
summer months and as well the Christmas season,

can you give us sone sense of how much time you
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spent on this matter?

Well, the best way | can sumit up is to say to

you that | spent a great deal of tinme on this and

that included a great deal of time outside of

normal wor ki ng hours. | couldn't put percentages

or actual hours on it. If I had my working notes,

| probably could give you a better idea, but I

know that M ss W I son worked many, many hours, you

know, in the eveni ngs when needed even, you know,

early in the going, and throughout, and |I felt in

this case an obligation to do the briefing of
essential points nyself. | know M. Disbery may
have assisted ne in sonme collateral way, but at

the end of the day | went through everything and

as | say, did most of the briefing, and even where

he briefed points, | reviewed the worKk.

Okay.

Goi ng through some of the transcript that you
asked nme to read, it brought back the fact that
had prepared a brief covering many points of
adm ssibility which were, some of which were
argued and sonme of which it was unnecessary to

argue. | wish that | had the full text of these

t hings, including the draft cross-exam nations and

so forth that | prepared in the manner in which
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described to you earlier, and with respect to the
with respect to the serological chapter of this
case, | started well before the prelimnary
hearing to go into it and actually prepared draft
cross-exam nations not only in that field, but fo
ot her witnesses that | knew that were going to be
called, and this was of course based on

information that | had picked up from vari ous

r

sources, and | can't remenber all the sources that

| had pursued, but | guess the bottomIline is |
come back to what | said to you earlier, | spent
great deal of time on this case and | felt that,
very sincerely that it was nmy duty not only to

David, but | had a duty to the Court, a duty to

a

society and a duty to myself, | had to | ook nmyself

in the mrror in the norning throughout the cours

of these proceedings.

e

If we can just pick up on the secretor issue for a
monment. Would you have read up about that subject
matter?

Yes. | not only read up about it, but | did speak

to a medical friend, and as | told you the other
day | think it was Dr. Mel Langer, but | could be
wrong on that, but | say that because he was one

often turned to for starters on things, and in
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addition to the material | dug up, | was also
directed to certain material, and | can't recal
where it was, but | actually |ocated somewhere,
essentially it was a draft cross-exam nation of a
witness in this area and | patterned ny
cross-exam nation on that material and |I was put
in touch with somebody who was an expert in this
field, I can't recall who it was now, and |

di scussed it by phone and felt that | was well
briefed for the prelimnary, and then of course
after the prelimnary | reviewed what | got and
was told that you can't hope to get any nore than
what you got.

And that was with your medical advisor?

Medi cal advisors.

And again just on the literature, | think you may
have touched on this, would you have read then
some materials that talked about A antigen
secretors, things of that nature?

Yes, that's what I'"'mreferring to.

Let's talk a bit about the pol ygraph. Did you do

any work to try and understand how the polygraph

wor ked?
Well, | had had some experience with that before
this, | can't recall all the details, but it
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wasn't just from reading, but | had had some

i nvol vement in a situation where a polygraph was
used and that's why | was anxious to get
information from M. Roberts about the atnosphere
under which this was conducted, but I'lIl be quite
candid with you and say that ny assessnent was

t hat he was not inclined to be helpful, to say the
| east, and | was not able to elicit anything from
himdirectly that | found to be of assistance.

And again, just on M. Roberts for a nmoment, what
did he tell you about what he had done as far as

t he pol ygraph?

Well, the situation, as | recall, is this, that he
represented his position as being essentially that
of an expert polygraph operator. He confi ned

hi mself, so to speak, to the technical aspect of
it and didn't range into other areas, if | may put
it that way.

Are you talking interrogation and questioning?
That's right, you know, in ternms of statement
taking and so forth.

Did you get a chance to | ook at the charts or any
of his questions?

No. | asked him about the questions that he had

put and responses and he was not forthcom ng on
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that and he had a chart there and | think
essentially what he said was that, but he wasn't
producing it, but he said that, you know, as far
as he was concerned, the chart, his conduct of the
test indicated that WIlson was telling the truth
t hroughout .

Wth respect to his incrimnating statement?

Yes.

Did you -- and what was your |evel of trust with
M . Roberts as far as if he were a witness?

Well, there was no doubt in my mnd that he would
not be a witness of assistance to the defence and
that it would be a grave m stake to call him
because | felt that if | called him he would
probably have been devastating on

Cross-exam nation. Now, this once again is a gut
feeling and | put it on that basis to you because
| also would have been very apprehensive of any
reference to the polygraph being made before the
jury.

Why is that?

Well, | think that it m ght be an inference that a
fact finder would make, such as a jury, that,
well, if he had a polygraph there, he nmust have

passed the test. Now, there's another aspect
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| ater on, but I think, I don't think you want ne
to go into that at this stage, |I'mthinking of the
9(2) application. |f there had been a voir dire |

woul d certainly have argued that the burden was on
the Crown to call all material w tnesses and that
one woul d then have an opportunity to
cross-examne in the absence of the jury, but
that' s anot her phase of it.
Sure. So what you are telling us, | think, and
pl ease correct me if I'mwong, that you didn't
want M. Roberts in front of the jury, but that
you m ght like a crack at himin a voir dire; is
that fair?
That's right.
MR. HODSON: M. Comm ssioner, it's 11
o' cl ock. | "' m wondering if we can maybe take a 10
m nute break and then we can then finish up. I
don't think we want to go right through.
COWM SSI ONER MacCALLUM:.  Okay.
(Adj ourned at 10:57 a.m)
(Reconvened at 11:15 a.m)
BY MR. HODSON:
M. Tallis, when we broke we were talking about
your preparations for the Court proceedings and |

think earlier on we saw a meno where you had
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i ndi cated that you were out at the scene where
Gail MIler's body was found. Can you tell us
sort of what, how many times you went out ther
what you did when you were out there, what you
observati ons were?

Well, | can't recall the nunber of times that
was out there, but |I was out there on a nunber
occasions, and | recall the |last occasion when
was out there and that was either just before
trial or during a break in the trial. | didt
because the weather conditions were somewhat
simlar to the conditions that had existed bac
the relevant time in '69. | know that | had n
only driven there through the general area, an

was famliar with that area because of having

€,

r

I
of
I
the

hat

k at
ot
d |

been

there on a nunber of occasions, for example, St.

Paul's Hospital is always a bit of a | andmark
me, and | prepared ny own sort of sketch notes
the area and | remember on one occasion check
to see if there was a back door or back entran
to the, I'Il call it the MIler house for
shorthand, and | remenber, for exanmple, walKkin

and driving down the alley between O and N, |

to

of

ng

ce

g

remenber the same thing with respect to the, what

"1l call the Cadrain alley, and in particular
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remember noticing that the Cadrain house appeared
to me to be what | call, would call a war tinme
house; that is, in appearance, and | must say that
| didn't think of the Cadrain house as having a
basement or, if it did, or if | did think about
it, I just assumed that with a large famly it
woul d still be pretty cranped even if it did have
a basenment.

Can you explain, you said a war tinme house, and
were there houses that to your know edge did not
have basements that were built at --

Well, yes, | had an uncle who, when he got out of
the air force, acquired one of them nmore in the
northwest of town, | was very famliar with that
house and it didn't have a basement, and most of
them any that | ran into did not have basenents
except there came a time when people did dig out
the basements, and | know a relative of m ne

hel ped dig out one such basement and it was quite
a task to get in and do it because at that time
most of it was done by hand.

What woul d you be | ooking for then when you were
wal ki ng around the Cadrain house in that area?
Well, | think that one of the things, that ny

checking of the area confirmed what David had told
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me about, that there was an alley there and that
he had driven down it, and |I'm sure that | also

| ooked at the | andmarks, some of them that had
been menti oned that he was | ooking for and the way
t he house was situated on the street and so on to
get the feel for what happened when they drove in
that, into that area that morning.

If we then go to Gail MIller's house, you
mentioned checking for a back door. What did you
observe and why woul d you be checking that?

Well, ny recollection is that there was a back
door, but, you know, | haven't gone back and
checked any of the documents or anything |like
that, but it seenms to me that there was sonmething
i ke that that | made a note of and actually
sketched out, and | suppose at that tinme the
guesti on of whether or not, you know, the route,
the most likely route, | think |I mentioned that in
one of the nmemos, that she would go down Avenue O
to the bus stop.

Yes.

Now, | could not discount the possibility of also
goi ng out the back and down the alley because |
knew t hat kids had gone down there and | had

spoken to, before trial |I had been put in touch
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with a | ady who had wal ked down there that

morning, and | can't remember her name, but |

phoned her and she came in to see me, but she had

gone down that alley very early that morning and

noti ced nothing, but that's something that I

recall .

Yeah, and maybe just if we can call up map B and

we'll just make sure we're tal king about, that we
have the alley identified. If we can just -- and
this is a map, M. Tallis, that | think was used

in the Supreme Court, so here's where the body was

found. Are you tal king about the woman who

travell ed down the alley, would it be north/south

down the alley?

Yes, down that area, but my purpose in, and | was,
| interviewed her as a result of information |
received from somebody that told me, | can't
recall who it was now, but she had gone down
there, as | recall it, quite early in the morning
and saw not hi ng untoward. In other words, it was

well before the --

The body was found?

The body was found, and | think it was well before

Gail MIller would have left for work on the

evi dence.
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And what did -- what did she tell you about her
frequency of use of this alley and others' use of
this alley?

Well, it wasn't unusual for her to go down that
alley and ny recollection is that people in the
wintertime there often found, quite often the

si dewal k areas, the snow hadn't been cl eaned, so
it was easier to walk, say, on the travelled
portion of the avenues, or kids and other people
sonmeti mes wal ked down the alley where there had
been packed snow fromtravel, and |I know when
was over there either just before the trial or
during the trial, the sidewal ks were not that
confortable to walk on on the occasion | was there
and people tended to go down the travelled
portion.

And so again when you were out | ooking, would that
be relevant then to the issue of which route Gai
MIller my have taken on the norning of her

mur der, whether it was Avenue O, the alley or
Avenue N?

That was certainly an aspect of it, yes.

And do you recall, M. Tallis, at the time of
trial in your preparations, as to the

significance, if any, of which route she went and
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what i nformation you could gather?

Well, | thought it m ght be of assistance, but,
you know, it more or |ess cut both ways, |
couldn't rule out her having gone out the back
door and down the alley.

Yes.

But nmy initial focus was certainly on the Avenue O

route.
And just on -- | think the evidence of Ron W son

t hat he thought they got stuck here, Nichol John

t hi nk was maybe closer in the alley, and | believe

their evidence is that they may have encountered
t he woman and asked directions, | don't think
anybody was able to say that it was Gail Ml er,
but the woman that they approached for directions
woul d have been along this way. Do you recal

what your thoughts were about the plausibility of

Gail MIler being over on Avenue N in |light of the

fact that her house was on Avenue O and there was
a bus stop on Avenue O?

| thought if she wasn't on Avenue O, the npst

l'i kely route that she would have taken woul d have
been going out the back and down the alley.

Okay. And then as far as the area where the body

was found and in behind the funeral home, would
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you have inspected that area or | ooked at that
area?

Yes, | wal ked through that area and | drove

t hrough it and | know on one occasion | had M ss
Wlson with nme and | actually dictated

observati ons. Now, whet her that was during the,
before the trial, just before the trial or during
the trial | cannot recall. Certainly I"'mquite
sure that it wasn't this, when | read the part

meno, the meno that you have here --

Yes.

-- 1 don't think that was the one that | had

di ct at ed.

And I'll take you to that in a nmoment.

But - -

What about the Trav-a-leer Motel, if we can go to
map A and just enlarge that, | think this was a
map that may have been used at trial. I s that

your recollection of where the Trav-a-1|leer Motel

was | ocated in relation to where the body was

found?

Yes. | was famliar with the |location of the
Trav-a-1eer Motel before this. | never stayed
there, but | was famliar with its location

because | had taken the 22nd Street route west of,
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goi ng west of Saskatoon and - -

Did you drive, did you ever drive fromthe area
where Gail MIller's body was found to the
Trav-a-leer Motel to see how long it would take?
Yes, | did, on nore than one occasion, but | can't
recall the clocked m nutes now.

And what about the Danchuks', do you recal

whet her you would have driven in that vicinity as

wel | ?
Yes, | did, | wanted to get the feel for these
t hi ngs.

If we could call up 224933, please, and this is
your August 20th, 1969 menorandum, and | think
you've told us earlier that the handwitten notes

do not belong to you?

Yeah.
This would be -- the prelimnary hearing started
on August 18th and | think inspector -- pardon ne,

Officer Kleiv was the only officer who testified
on the 18th and then it was adjourned until August
21st, so it |l ooks as though this would be a couple
of days after the prelimstarted and it talks
about :

"An exam nation of the site at the rear

of 221 and 227 Avenue "N' North ..."
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And | think that's near where the body was found,

" i ndi cates that a board fence has
now been erected where the belt of trees
appears on the sketch.™

Woul d that be a sketch that you had made of the

area?
It could be, or it could be one that | had
received. Now, | should say that |I'm not sure

that this menmo indicates that August 20th was the

date --

| see.

-- that | was there, but it certainly recaps
observations that | had made. W thout ny notes |

couldn't tell you that it was the day | was there,
but certainly this is a menmo that | made al ong the
way and | may well have gone out again during the
prelim nary hearing.

Sir, are you telling us that this meno may have
been, you may have visited the site prior to
August 20th and August 20th may have been the
dated that it was typed?

Yeah. Well, | know I was there well before this,
but on this particular occasion |I obviously sat
down and dictated a memorandum, but the notes from

which it was conpiled | cannot tell you.
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Okay. If we can just scroll down, paragraph 2

t al ks about your observations of the Cadrain

house, and then you say:
"The rear portion of the |lot contains a
rough hewn garage and in case sone
reference is made to a garbage contai ner
the only thing | can see is an old
burning barrel plus a relatively new ash
can at the back of the lot."

Do you recall what significance would have been

on the garbage can and where it was |ocated at

t he Cadrain house?

You know, |'ve read that nmenmo, but | don't recal

t hat .

And we saw | ater

in the reference to some

materials | think from Al bert

| ater about a suggestion that

Cadrain many years

M. Ml gaard's

cl othes may have been taken out

to the garbage and

di sposed of. | don't believe there's anything,
that | saw anyways, in the statements around '69
and '70 in the evidence. Do you have a
recollection of that being an issue at the time of
trial, that the clothes may have been taken out to
t he garbage?

| don't recall anything |like that com ng up, but
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why | made this observation at the time | sinmply
cannot recall, but it's certainly there and |I'm
sure | would have had a reason for it at the tinme.
And then you say, if we can just scroll down a
bit, you say:
"I n view of the heavy growth at the back
of this lot including crabapple trees a
good question will arise as to whether
the rear | ane was passable for traffic."
Now if the rear |ane was not passable for traffic
what concerns, if any, would that present for
you?
| don't think any real concerns, but it was just a
matter of having the full picture. This obviously
was in the summertime or early fall when | made
t hese observations, and | noticed that | had
spotted crabapple trees there, | don't know why
unl ess they were overhanging or something |ike
t hat, and --
Ckay. If we can go to the next page, paragraph 4,
if we could call that out you say:
"I'f Mss MIler lived south on Avenue O
the logical route for her to follow
woul d be to ...",

"wal k" | presunme that should be:
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north to the intersection of 20th
Street and O and then proceed west for
one bl ock because St. Paul is on the
north west corner of the intersection of
20th Street and Avenue P. I f she was
living on Avenue O and north of 20th
Street the logical route for her to
foll ow would be to go south on O to 20th
Street and then cut west on 20th."

Are you able to el aborate on what this paragraph

refers to?

No, other than I, you know, | certainly knew that

she lived in that house on Avenue O.

North of 20th Street?

Yes. And, obviously, | was kind of rum nating

with respect to the various theories on this.

Okay. And what about the reference to St. Paul's

Hospital; do you know where that would have fit

in?

Well | was always trying to, in discussions

particularly with David, and | was al ways using

St. Paul's as sort of a |landmark or a focal point.

| guess it was just because of my famliarity with

the hospital and its |location and - -

Ckay. If we can go down to paragraph 6. And,
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again, you nention:
"On both Avenue O and Avenue N the
streets north and south of 20th are
avail able to two way traffic and parking
is apparently permtted on each side."
And, again, would that be relevant to the issue
of what -- identifying where a vehicle may have
been stuck that morning?
Yes, umm, | remember making sure that it was
two-way traffic, and that basically Saskatoon at
that time had little, little or no -- little or
nothing in the way of one-way streets, whereas
Regi na di d. So this certainly would be reflective
of my thoughts about this aspect of the case, and
| guess on visibility, and --
Ri ght. And you say here, there you talk about
| arge trees, but:
" wel | enough so that people in
houses woul d have no difficulty seeing
persons who wal k along the street."
Yes.
And, again, what; can you explain the relevance of
t hat ?
Well 1 can only assunme that | was thinking about

t he opportunity for people, potential w tnesses,
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to observe --
Yes.
-- what was goi ng on. | don't have any particul ar
recollection of the matters on -- in that

connection, but --
Okay. You then state:
"Furthernmore, the alley where the girl's
body was found is an area where
visibility is fairly good and questions
shoul d be raised as to whether or not
the scene as found was consistent wth
the girl having been raped in a car or
house before being dunmped in the alley
and probably killed there.™
And can you explain what your thinking was in
maki ng that comment in the meno?
Well | didn't rule out, in my mnd, the
possibility that she may have been raped in a car
or a house before being dunped in the alley, and
maybe -- and probably killed there. But once
again, this was just sort of rum nating on the
guestion, and | think at one stage, although it
isn't mentioned here, | wondered if there was nore
t han one person involved in a situation like this.

Okay. And can you explain that?
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Well | thought the -- you know, you had, | think,
a young woman in | think good physical condition,
and it was obvious that she, | thought, put up
quite a battle there, and | wondered if she had
been, you m ght say, abducted. But this was just
a -- you know, thoughts that were rambling through
my m nd, and that maybe two people -- | wasn't
thinking in terms of David or anyone else in the
car being involved, but I was thinking of the
potential involvement of, the |likelihood of a
third person, albeit an unidentified person or
persons being involved in it.
Okay. And, again, the involvement of a car then;
was there anything about what you knew of the
scene or the facts that would say -- that caused
you to think that a car may have been invol ved or
that the rape may have happened in a car or a
house?
No, that was specul ation on my part.
And then you say:
"There are substantial fluorescent
lights on the west side of Avenue O
north of 20th Street and these should
throw a good light in that area during

the winter tine."
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And that would be in front of St. Mary's Church;
is that right?

Yes. Now t hat, of course, reflected what the

lighting was after, you know, after | had been
retained. | mean | -- but | think you read it
t hat way.

And then paragraph 7 tal ks about the 22nd Street

and Avenue P and the nunber of gas stations; can

you tell us the significance, if any, that would

have had?

Wel |l that was another |andmark, so to speak, in

that area that | thought m ght hel p pinpoint

t hi ngs. It didn't turn out to be of any great

significance, but | was certainly, very early in

my assessnment of the situation, conscious of that

service station.

If we can go to the next page. Par agraph 8 you

st at e:
"I n dealing with the cross-exam nation
of M ss Nicole John reference should be
made to page 3 of her statenent of My
24t h. She refers to Dave speaking to
this girl and then states that they
started to drive away and went only

about half a block when they got stuck.
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They ended up stuck at the entrance to
the all ey behind the funeral honme. She
then states that Dave went back in the
direction they had spoken to the girl
and this is very confusing in the |ight
of the physical evidence and should be
expl ored very carefully. Furt hermore on
the basis of this girl's statement it is
hard to reconcile Mss MIller's dress
bei ng down and runpled with no punctures
init."
If we can just go to this first part here, can
you el aborate on what, when you say "it's very
confusing"” can you el aborate on what you meant by
t hat, or what you would have meant, if you are
able to?
Well, | really can't read that out of context with
the rest of the comment there. | don't recall
dictating this meno, and so | don't recall ny
ment al processes that | was going through at the
time, so in a sense ny reconstruction can't be any
better than nmy recollection. | have no
recollection of it, but if you are asking me to,
you know, try to infer what was going on?

Yes, please?
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It goes back to everything that had happened to

this girl, if it happened there, there was a
tremendous anount of activity. You know, how

the -- one of the unique features was the coat

had

obviously been taken off as | recall it, the dress

roll ed down, no stab marks in the dress, so the

coat had been put back on the young woman and t
t he stabbings had -- or the stabbing had taken
pl ace. And this, of course, was a confusing

situation.

hen

Now at the prelimnary hearing,

of course, M ss John did not go through her

statement and adopt it, she did not remenmber some

of the things that | think the Crown hoped to
attribute to her.
Okay. And did that --

And, accordingly, | was certainly not going to

open it up, at that stage, to refresh her nmenory

by referring to her statement.

Did you have sonme concerns about the credibility

or validity of what Nichol John said happened

based on her statenment?

Well, not just limted to that. Based upon what |
knew from Davi d, and based upon what | knew of the
physical circunstances -- and when | talk about
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the "physical circumstances” |I'mreferring
particularly to the, what | will call the unique

situation with respect to her clothes --

Yes.

-- and the stabbing wounds that clearly had -- the
knife had penetrated the coat, but not the dress,
because the dress was down. Now | know |I'm
stating that rather awkwardly, but --

So is it fair to say, M. Tallis, here, I mean at
this time when you are dictating this memrandum,
you woul d not have been aware that M. John would
not be repeating certain parts of her May 24th
statement when she testified?

You are quite correct.

And if he had testified -- and we'll deal wth
this in some detail later -- if she did testify
and repeat what was in her statement, would this
be, what's stated in paragraph 8, one of the areas
where you woul d have chall enged her in

Cross-exam nation?

That's correct.

Now just back on this point about Nichol John
saying that after they stopped the woman for
directions they went up, and |I think she said in

t he same bl ock, got stuck around near where the
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funeral home, tried to push the car out, and then
David and Ron |left the car. And one of the, one
of the things that has been said about that
version of events is that if it happened that way,
and if Gail MIler was the person that they
stopped for directions, that by the time M.

M |l gaard and M. Wl son left the car, and in
particular if M. Ml gaard went back towards where
t hey had stopped the woman for directions, that
this woman woul d al ready be at 20th Street at the
bus stop. Do you follow what | amtrying to state
to you?
Yes.
And in fact, maybe if we can just bring up the map
for a monment, map A m ght be the best -- sorry,
map B. And flip it around and just call out this
area here, actually just a bit -- yeah, this area
here. And, again, | think if -- and |I'm not sure
if the evidence was clear on all these points --
but that if, where I've drawn the X just south of
21st street on Avenue N, if that is where they
woul d have stopped the Iady for directions, and in
fact if it was Gail MIller, | think then Nichol
John's evidence was that they would have got stuck

in that area, tried to push the car out, and then
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David would have -- David and Ron |left, and that
David woul d have gone back in that direction

t owar ds where the woman had been stopped for
directions. And | think the suggestion has been
made that, if that happened that way, this woman
woul d already be at 20th Street, given the tine

t hat would el apse for the car to go into the back
all ey, get stuck, try to push out, and then | eave.
And is that something that you considered at the

time, or would have raised or dealt with?

Well, I"msure that in my own mnd | canvassed it,
but 1, on the basis of anything that | saw or
heard -- well, number one, David of course had

told nme about an ol der woman, but where they
stopped, they stopped her, but certainly, from
talking to him it wasn't in this inmmediate area.
Okay.

But, secondly, | could not see any really | ogical
basis for Mss MIller to go along 21st Street to
Avenue N and then down.

Okay.

And, if she took a different route than Avenue O,
the more | ogical area for her to go down would be
t he back alley, through the back door. Now |'m

sure this is what was going on in my mnd --
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Okay.
-- but, once again, to tell you that | have a
clear menmory of all this -- but you've asked nme to

try to reconstruct it, --
Yes.
-- so to speak, to the best of nmy ability.
And again, the issue of timng, that again
according to what -- and | appreciate you've told
us that she did not adopt the entirety of her
statement -- but as far as your memorandum when
you tal k about:
"She then states that Dave went back in
the direction they had spoken to the
girl and this is very confusing ...",
| think are your words; I'mtrying to find out
whet her that m ght have related to the fact that
by the time David would have |eft the vehicle,
according to Nichol, the woman that they stopped
for directions, if it was in fact on Avenue N
bet ween 20th and 21st Street, that based on the
el apsed tinme, that she would likely be at the bus
stop unless she went back or went a different
route, and |I'm just trying to find out whether
t hat m ght have been something that was on your

mnd at the time?
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Well | have no doubt that it's something | thought
about, but do I remember all the tentative views
or theories | had at the time, the answer has to
be "no"

Okay.

But | do renmember, as | told you, the checking-out
of the back door area to |ook at the possibility

t hat she could have gone out the back door and
down the alley. On the other hand, | had this
other notion rattling around in my mnd that maybe
she had been, in effect, abducted --

Okay?

-- by a person or persons unknown in a car and

t aken back around that way.

Okay. Just --

But of course many types of things occur to you.
And | would be the first to say that | was
specul ati ng about various aspects of this because,
you know, the unique feature of this girl having
been, in effect, undressed in the -- in bitterly
cold weather in these circunstances, and sexually
assaul ted, you know, on a bed in the snow, so to
speak, naturally gave rise, in ny view, to a | ot
of specul ation on my part.

Okay. This is probably an appropriate spot to
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break, M. Comm ssioner.
COVMM SSI ONER MacCALLUM:  Okay.
(Adj ourned at 11:51 a.m)
(Reconvened at 1:32 p.m)
BY MR. HODSON:
M. Tallis, before the break we were tal king about
your preparation work and we had gone through your
menmo about your visits in the area, you also told
us about your discussions with experts on the
secretor issue and we'll deal with that a bit
| ater. Can you tell us about what steps you m ght
have taken to gather information about some of the
either prospective witnesses or potenti al
wi t nesses?
Well, | know | had various sources of inquiry, or
| inquired through various sources, and in
particul ar there were people on the west side in
Saskatoon that either were friends of mne or
acquai ntances, you know, who would have alerted ne
to anything of significance that cane to their
attention. | ve mentioned the one |ady that |
recall having been mentioned to ne by an
acquai ntance of mne and as a result of that I
interviewed her, and then of course | made

inquiries in Regina about W I son, and actually as
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| told you, I went down, | was in Regina and
actually went to the courthouse, as | recall it he

was com ng up on sonething, and then | made, you
know, a nunmber of inquiries about him and crim na
record and proceedi ngs and so on. Now, | made
notes of all these things, but after all these
years it's very difficult for me to recount in
detail what | did, but | certainly did pursue
various avenues.

| think you told us earlier that you did not, for
reasons which you stated, interview any of the
significant Crown witnesses; nanmely, Cadrain,

Wl son and John. Let's just talk about -- did you
interview, do you recall interview ng any of the
ot her witnesses or making inquiries about other

wi t nesses?

Well, | think I've told you about interview ng Ute
Frank and Roberts and --

Yes.

| certainly made inquiries about other wi tnesses
to get background information on them as best |
coul d.

For example, did you make any effort to talk to
any of the Cadrain famly menbers about what they

may have observed the nmorning of January 31, 19697
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Well, now, | have a recollection of this. I
didn't talk to Ms. Cadrain directly, but | re
it comng to my attention that she had said th
her young |lad had told her that he saw bl ood o
David's trousers. Now, | think that informati
was gl eaned by M ss WIlson making a call to he
but | couldn't be sure --

Okay.

-- of whether she was the one who did it. Ik
that | didn't do it directly, but that of cour
was i nformation that was significant to me bec

| didn't want the Crown, | didn't know whet her

cal |
at
n
on

r,

now
se

ause

| assumed the Crown didn't know about it, about

this, and | of course kept that confidential a
far as | was concerned, but | had to be very
careful that | didn't stir things up in that
connection because there was always the
possibility of the Crown calling the youngster
Okay. When you talk about the young |l ad and t
youngster, are you referring to someone ot her
Al bert Cadrain, a younger sibling?

Yes. My recollection is that he had a younger
a younger sibling, quite young sibling.

The evidence that we've heard is that he had a

brother at the time who would be five, al nost
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named Ken Cadr ain. Do you recall if that would
have been the age or the name of the person?

Well, | wouldn't recall the name, but | recall the
general -- | think the age factor is within ny
general recollection.

And would it be someone who was present the
mor ni ng of January 31, 1969 when David M| gaard
arrived at the Cadrain house?

Well, | understood that and --

And that's when the observation was made?

Yes.

If we can just go back to Mss Wlson, | think you
said you believed she may have call ed

Ms. Cadrain. Wuld you have used M ss W I son for
things like that on other files, was that part of
what she would do?

She was very good on the phone, had a very good
voice, and | think certainly wouldn't frighten
peopl e by saying that, you know, she was anything
other than calling fromny office and that --

And again, as far as your recollection, and I
think you told us that this came from Al bert
Cadrain's nother, that the youngster had seen

bl ood on David's clothing that morning?

Yes. Now, | assumed that he had seen somet hing
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t hat | ooked |i ke bl ood.
Okay.

But that's the way it came across, that he had

said that.
Do you have any -- |I'm sorry?
But | of course was in no way, was not able to

verify that.

Now, on that, did you learn from any source at
that time as to any reason why the police may not
have been aware of that or the Crown may not have
been aware of that?

No, | didn't have any indication of that.

Do you recall whether Ms. Cadrain was taking any
position about whether the young lad, | think as
you called him would or would not be involved in
t he proceedi ngs?

Well, | certainly had no know edge of that at the
time, but of course I think you've shown nme
somet hi ng which would | end support to that view.

| think there was sonme evidence to suggest that
she may not have wanted her young son to be

i nvolved in the proceedi ngs. Do you have any
recollection of that at the time?

No, | don't. | can't rule it out either way, but,

you know, if | were making a guesstimate, | would
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say that | had no indication of that conveyed to
me.

Now, did you ever hear from M. Caldwell any
information at the time that the young Cadrain
person, that there m ght be another person in the
Cadrain house that norning who wi tnessed bl ood,
anything of that nature, who wi tnessed what he

t hought was bl ood?

| can't recall any -- | can't recall any reference
bei ng made to that.

| think you had said a bit earlier that you were
concerned about stirring the pot, | think were
your words.

Yes.

And | think you said, and please correct me if |I'm
wrong, were you of the view that the Crown and/ or
the police may not have been aware of this
information fromthe young Cadrain |ad?

That's correct.

And so | think you said you kept it confidential.
What was your concern if you had gone out and
stirred the pot, and let's say knocked on the door
and asked to speak to Ms. Cadrain or Celine
Cadrain or the young Cadrain?

Well, | think there is always the risk of creating
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a chain of inquiry for the prosecution wi ng that
woul d be detrimental to David's interests.

Were you concerned that the Crown, if they did not
know about this information, m ght find out about
it and call this person at trial against David?

| was.

And as far as making inquiries of Celine Cadrain,
and that was the sister who I think was home that
morning, did the information that you received
about the young | ad and what he observed, did that
cause you to reconsider or to change what you

m ght have done as far as talking to Celine
Cadr ai n?

Well, nmy understanding fromtalking to David was

t hat Celine was not up when he went in and it was
only after that he had changed his clothes and,
you know, changed his trousers at |east that he
did see her, and | think he went upstairs actually
to say hello to her if nmy recollection is correct,
and nmy recollection also fromtal king to Davi d,
now t hat you've nmentioned it, and maybe |
mentioned it earlier, is that Ms. Cadrain was not
actually home when they first arrived there.

Okay. Just back to steps that you've taken, and |

appreciate, sir, that you don't have your file or
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your notes, but are you able to tell us, either by

recollection or whether it's |ikely based on your

practices, that Mss W I son would have been

invol ved in perhaps gathering other information or

contacting other witnesses or potential wi tnesses?

She may have. That's the one that particul arl

sticks out in my mnd. | think it's likely, but

to give you specifics, | cannot do so.
Woul d you have -- oh, |I'm sorry.
No, go ahead.

No, you go ahead.

No, | would say but | can't assist you any further

than that at this stage.

This information that you received about what

young Cadrain |lad had observed, would you have

shared that with David M| gaard?

| believe I did.

And do you recall any reaction or response he
have had?

Well, throughout he told me, and I can't recal

specific reaction, but throughout the whol e of

this he told me that he had no blood on him on

his person as | said to you this morning, and
i ncludes clothes that were on his person.

As far as your -- let's just tal k about your,
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tal ked earlier about your professional and ethical
observati ons and how you approach a witness.

Woul d the fact that you had this information that
anot her member of the Cadrain household may have
observed somet hing that he thought was bl ood on
M. Ml gaard, would that have changed anything in
your mnd as far as what tact you could take with
Al bert Cadrain, for exanple, on this issue?

No, because | had discussed bl ood generally with
David and, as | told you, the answer that | got

t hroughout was there was no bl ood.

So that you could still take the position with

Al bert Cadrain that he was m staken or perhaps

I ying about his observation?

Yes.

However, did the know edge that you had that there
may have been anot her person who observed that

t hat may not have been known to the Crown and/or
police, would that have influenced the manner in
whi ch you approached the bl ood issue and
cross-exam ned Al bert Cadrain on the issue?

Well, | certainly wouldn't want to put questions
in such a manner that it would arouse any interest
in having that |ad call ed.

And | mean again, for exanple, you wouldn't, |
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take it you wouldn't question him saying "well, if
you saw it, how conme your brother didn't see it?",
or somet hing of that nature?

No, | --

"' m not sure that would be an adm ssi bl e question,
but - -

No, but it would be a risky question in any event.
Were you m ndful of this, then, in how you
approached Al bert Cadrain and others on the
observations of blood on David's clothes while at
t he Cadrain house; were you m ndful of the fact
that there may be other evidence out there that
was detrimental that the Crown and/or police may
not have been aware of?

Yes, I'mquite sure | was conscious of it at that
time. |, you know, | can't sort of summon up all
the mental processes that | was going through, but
| know that's something that | still recall, in
terms of getting that information.

And again, and you may have already stated this or
it may be obvious, but if that evidence had been
tendered at the trial, then, is that something
that you felt was detrinmental to David's interest?
Well it's very difficult to argue that the

evi dence of a youngster is inherently
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untrustworthy, and it's more difficult to
attribute a nmotive to a youngster of that age.
And so, and let me just take that a bit further,
in challenging Albert Cadrain |I think we talked
about what tack you could take and | think you
said one would be he was m staken and, two, he was
lying?
Yes.
Wth a youngster are you saying it's a different
tack or a different approach?
| think, in many respects, it poses greater
difficulties.
If we can go to 006972, please. This is the
| etter of Novenmber 14th, 1969 -- |I'm just carrying
on, M. Tallis, with your preparations -- this
woul d be after the prelimnary hearing and before
the trial, in fact this is two days after you met,
| think our chronol ogy shows that you met with M.
M | gaard on Novenber 12th, 1969 in Prince Albert
in the correctional centre, so this is two days
| ater. And you are asking for an extra copy of
the prelimnary hearing transcript, and you give
two reasons, 1 it says you:

" have left ny copy of the transcript

with David so that he can peruse the
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same quite carefully while in Prince

Al bert."
So | take it, fromthat, that you would have
given David Ml gaard a complete transcript of the

prelimnary hearing to read while he was in jail?

Yes, | know that | gave him a copy of the
transcript, | don't recall, specifically recal
writing this letter but | amquite sure that it is
So.

And so would you have asked David to do anything
with the transcript?

"' m sure that | appreciated that, having sat

t hrough the prelimnary hearing, it was
unreasonable to expect himto remenmber everything
t hat was said and done during the course of the
prelimnary, but | did want him to have the
opportunity to read this over so that we could

di scuss any points that occurred to him

Now t he records show that you, after the Novenber
12th, '69 meeting you met with him again on
December 11th, 1969, a nonth later. Are you able
to tell us from your menory or based on what you
see fromthese, fromthis letter and the file,
whet her you woul d have discussed the prelimnary

hearing transcript with David M| gaard upon your

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 24035

return on December 11th?

|'"'mquite sure that | did. Wthout the benefit of
this material that you were able to dig up |I was
al ways quite sure that | had, | was positive |I had

visited him before the prelimnary hearing, in ny

mnd | was quite sure that | had visited him after
the prelimnary hearing, when the -- that is after
the transcript had been prepared, but until | saw

the statements that you produced, and so on, |
woul d not have been able to identify the dates of
my visits or give a clear recollection of the fact
of the visit. But, having had a | ook at those, |
know that -- and | do recall, on a visit to Prince
Al bert after | had left the transcript with him,
that | did talk about some things in the

transcri pt. | thought, a long time ago, that
perhaps |1'd talked to him on the phone about it,
but I didn't think so, that it was more |ikely
than not that it was in person. So that,
essentially, is the way it unfol ded.

Now | undoubtedly made sone
notes of the points that he mentioned. There
weren't that many because we'd covered the
territory, so to speak, earlier, but | did make

some notes, and nme -- he -- | think he had
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scri bbl ed out one or two sort of notes on sheets
t hat he gave ne.
And then if we can go down to the second point in
this letter, and the second reason for getting an
extra copy of the transcript, you say:
"I feel that | may want to get
i ndependent | egal opinions on certain
matters and for this purpose | would
like to be able to have an extra copy of
the material avail able, for the perusal
of counsel . "
Are you able to tell us what that relates to?
At this stage, no. | may have wanted to discuss
adm ssibility of evidence issues but, at the end
of the day, | did not go outside of the office for
an i ndependent | egal opinion. | know t hat
M. J.M GCol denberg, QC., read over that
transcript of the prelimnary hearing very
carefully and | discussed it with him
And was he a senior member of your firm then, at
that time?
Yes. Although he wasn't doing any crimnal |aw
work at that time he had, as a younger person,
done a fair anmount of it, and he not only had an

interest in this case, but also all the cases that
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sort of were going through the office. And |, of
course, had articled to himso |, you know, didn't

have any hesitation spending the time, and he was
al ways there early in the morning, and it was very
easy to get sone tinme together to discuss matters.
So if we can now go to -- again, just to finish up
on your preparation for trial, we're done with
that letter, the -- can you tell us, going into
trial, and | appreciate that the Crown carries the
burden of establishing the case agai nst M.

M | gaard, but can you tell us what sonme of your

obj ectives or defence strategies were going into
the trial?

Well, to try and sunmmarize it, | guess one of the
things that | wanted to do was underm ne the
credibility or reliability of some of the

wi t nesses that we have mentioned; secondly, to
deal with the serol ogical aspect of the evidence
because, on bal ance, | thought that that evidence
was of assistance to David.

Okay. And this would be the secretor evidence?
Yes. | call it the serological chapter, if | may,
or section of it.

And just on that -- and, again, we'll get into

that in mre detail -- but would that have been
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one of the key parts of your defence going in
woul d be the serol ogical evidence?

Yes. Combi ned, of course, or not only that but

t he physical circumstances of the hom cide, and of
course another aspect of it was the tinme factor,
trying to work back fromthe Trav-a-I|eer Motel,
and based not only on Crown's case but what David
had told me, the inprobability of a crime of that
nature being commtted in such a short tinme frame
by him and that was a major focus --

Was it that you --

-- on the footing that it would be unreasonable to
conclude that he could be the perpetrator of this
sexual attack and subsequent killing of this young
woman. And of course | don't want to be
repetitious but, you know, the unique
circumstances that | have earlier alluded to are
included in that, plus the other factors that |'ve
mentioned, including the time away from the
vehicle being very short and, of course, the |ack
of any tire or spin marks in the area in question,
that is spin marks that the police had actually

| ooked for and not found. Now t hose are, | know
"' m not putting these forward in a disciplined way

in which I would have had themin ny trial brief,
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but I"mjust trying to summon up nmy recollection
Sur e.
-- as best | can for you.

And just on the timng issue, then, again as far
as a strategy or an objective going into trial,
would | be correct in saying that there'd be
really two areas where you could put this forward;
one woul d be the manner in which you
cross-exam ned wi tnesses and get evidence out that
woul d identify the opportunity or the time franme,
nunber 1; and number 2, what you would submt to
the jury in your closing address; is that correct?
Yes. And that would involve, of course, a

consi deration of the details that | have just
mentioned to you.

Okay. And you also tal ked about the condition --
"the unique characteristics of the hom cide", |

t hi nk were your words, --

Yes.

-- and in particular the clothing, and I think
what you said is that that would, | take it would
be a factor in the timng as well, and | presune

t hat that would be that whoever commtted the

crime would have to take off the coat, take off
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the dress, put the coat back on, and that it was a
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bit of an involved scene; is that fair?

Yes.

And so would that --

| think I summed it up by saying this was not a
gunshot case.

Okay. Then if we can go; what about the
observati ons of people who saw David M | gaard
after the alleged incident that did not observe
anyt hi ng unusual about him and, in particular, di
not observe any bl ood on his clothing; was that -
Well that, of course, was a very inportant aspect
of it, and | just allude here to illustrate it by
t he Danchuk testimony.

And when you talk about -- your first point, |

t hi nk, was underm ning the credibility of some of
the witnesses, and would that -- and |I think we'v
covered this, but this would be to challenge the
evi dence that was inconsistent with what David

M | gaard had told you had happened; is that fair?
Yes, and also inconsistent with the observations
of the Danchuks.

Ri ght . If we can now nmove to the Court

proceedi ngs, and | think everybody in this room

famliar with prelimnary hearings and its purpos
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in the trial, but maybe you could just explain
briefly, for the benefit of the record and the
public, what was the purpose of the prelimnary
hearing as conmpared to the trial, and what was
your strategy and objective at the prelimnary
hearing?

Well the prelimnary hearing, of course, involved
a consideration of whether there was sufficient
evi dence adduced by the prosecution to put an
accused person on trial. There were two aspects
to this that | think bear mentioning.

| wanted, where possible, to tie
down the witnesses to their testimny. And here |
al lude to, for exanple, WIlson's evidence
regarding the time that he was away from t he
vehi cl e.

And then there was also the
possibility and the fact of getting hel pful
evidence from the mouths of witnesses. And here,
by way of illustration, | refer to the Danchuks
and then the Trav-a-leer Motel, in terms of no
sign of blood and matters of that nature, and the
police officers not finding any tire spin marks
and so on. | don't want to belabour this, but I'm

just using that as an illustration.
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| know that, at that time, there
were two schools of thought on a prelimnary
hearing. There were some counsel who thought you
don't ask many questions at a prelimnary hearing
because you tip your hand as to potenti al
defences, and | know there was one practitioner in
the province who seenmed to do it in a very
successful way, but | think on balance nost people
tried to pursue the course that | did, that | just
mentioned to you.

And that would be to pin the witnesses down and to

And to obtain valuable testimny in support of an
accused person.

Would it also give you an opportunity to observe
the credibility of the witnesses and determ ne how
you m ght approach the sanme witness at trial?
Yes, it's a -- you invariably try to assess the
demeanour of witnesses, their nmotives and so
forth, and this is sort of a constant thing that
certainly was on ny m nd.

If we could --

| mean in this particular case there was every
reason to feel, in my mnd, that M. Rasmussen at

the Trav-a-leer Motel and M. and Ms. Danchuk had
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no potential axe to grind with anybody, and they
expressed their recollection to the very best of
their ability, and indeed everything the Danchuks
told ne essentially coincided with what David said
on that particular stop.
If we could go ahead, and what | propose to do
with the prelimnary hearing and trial, M.
Tallis, is to try and deal with them on sone of
the key witnesses, and rather than break it up and
do the prelimnary hearing and the trial, is to
take some of the key witnesses and | ook at how you
guesti oned them at both the prelim nary hearing
and at the trial.

But, before | do that, can we --

|'d like you to tell us -- and let's focus on the
trial -- can you tell us what evidence at the
trial, witnesses and/or evidence or issues, that
you felt were the mpost damaging to David

M | gaard's position at the trial?

| think if I can take my mnd's eye back to the
trial -- and it, you know, it's not easy after all
these years -- | rather think that the -- and if
you'd asked ne that question then or shortly after

the trial | think that the evidence of Nichol

John, as it unfolded, was pivotal, not so nuch
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with respect to the evidence that she gave, but
with respect to the denmeanour that | think cane
across to the presiding judge and probably to the
jury. The course of her exam nation certainly
could | eave the inpression that she was trying to

protect her friend, and | think that my assessnment

was to -- is to -- was to some extent borne out by
the, | think the trial judge intervened at one
point to find out whether or not, if | may use the

term 'somebody fromthe defence canp had got to

her Now | don't know whether you want any
further elaboration on that or not?

No, we will go through --

Because that's just --

Yes.

-- distilling it as best | can --

-- for these purposes at this tine.

No, and | appreciate that, | was just |ooking for

t he key point. And we will go through your

exam nation or cross-exam nation of her and | ook
at those comments when we deal with her evidence,
but when you talk about the demeanour and the fact
that, | think you said, the presiding judge's view

t hat someone had got to her, --
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Had per haps got to her.

-- or perhaps got to her, would this be by way of
explanation to the fact that she had given a sworn
statement saying that she wi tnessed the nurder,

and yet at trial said she couldn't remenber that

or remenber telling the police that; is that what
you - -
Yes, that's what | amreferring to.

And so I'm --

What | am -- you can --

Yes.

-- sunmarize it under the rubric of the Section
9(2) application.

And what about the fact that the jury heard what
was in her sworn statement, which she did not
adopt, but actually heard the contents and heard a

direction fromthe trial judge to disregard it?

Well, | think that's part and parcel of ny
assessnment that | just gave to you, --
Okay.

-- that this was a pivotal aspect --
Okay.

-- of it.

And - -

And ot hers may disagree, but trying to |look at it
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as objectively as | can -- and | know I wasn't

| ooking at it objectively then --

Okay.

-- 1 think that would be a fair assessnment.

Okay. And we'll come back to that and spend a bit
of time on that. \What other pieces of evidence or
wi t nesses that, when you | ook back, can you say
wer e damagi ng based on your observations?

Well, | thought that was the nost damaging in the
context of the case. Now | know W I son, you know,
went out of his way to improve his testinmny on
the time factor, and even though he'd given

evi dence under oath at the prelimnary hearing
where he wasn't rushed or badgered, he literally
doubl ed the tinme.

And so again on Wlson's evidence, and we'll deal
a bit with that, he, | think, gave evidence that

Davi d had made sonme damni ng adm ssions to him --

Yes.

-- is that correct?

Yes.

Were you -- back at the time, was it a concern, or

what did you make of the fact that it was David's
travelling conpanions and friends that were giving

the incrimnating evidence, how -- what was your
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observation of how that may have played out wth
the jury, again just based on your observations?
Well trying to look at it as objectively as | can
now, | think that this would certainly be a matter
t hat they would weigh and consider, | don't see
how t hey could avoid doing it.

And in your view, would they weigh it unfavourably
agai nst David M| gaard?

Well, | think they did, but this is just
specul ati on --

Sur e.

-- on nmy part.

What about the evidence of Albert Cadrain in
general, was that -- how did you view that as
being sort of --

Well, | think that, you know, | would view his --
now, here |I'm specul ati ng because who knows what
goes on in the mnds of the fact finders, but I

think his evidence was probably | ower down on the

| adder, if | may use that term
Okay.
And that | thought, you know, his acknow edgement

that when initially spoken to by the police and so
forth, he just |aughed at them at any suggesti on

that he or -- that anyone in the car, and in
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particul ar David, had anything to do with this,
and as | recall it, the trial judge, | believe at
my request, gave an additional direction in
connection with that testimny which | thought
probably would carry a fair bit of weight with the
jury in assessing his evidence.
OCkay. What about, and | haven't gone through this
with you yet which I will do once we get to that
part of my exam nation, but the motel room
reenact ment evidence of Craig Melnyk and George
Lapchuk, and we've heard a fair bit about that,
but where, generally where did that fit in, did
t hat cause you concern, some concern, did you

believe that that was damaging to David M | gaard's

case?
Well, depending on what view the jury took of it,
of course it would be damagi ng, but | think that

fact finders would appreciate the unsavoury nature
of some of these people and would take that into
account, and | think, 1've forgotten now about the
nature of the charge to the jury, but | think

there was some reference to that, and while the
names weren't specifically used, | think that a
reference was at |east inferentially made to

people |like the Danchuks and Rasnussen as being
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quite a different class of witness fromthis type
of witness.

OCkay. MWhat | would now |like to do, M. Tallis,
and we'll start with Al bert Cadrain, then go

t hrough Ron W I son and Nichol John, but what I
want to do is just go through quickly your
preparation, what you would have prepared for to
cross-exam ne these witnesses at the prelim and
trial, your approach, and we'll go through parts
of the prelim trial and address to the jury to
get a sense of what it was you did with respect to
these key witnesses, and if we can start with

Al bert Cadrain, can you tell us, what was your
general inpression of Albert Cadrain as a witness?
| don't like to belittle any person, but ny
assessnment of him was that he was not too bright.
| may be being unfair when | say that, but you've
asked nme the question.

Yes.

And that's nmy candid answer to you.

And what about as far as credibility, and again
"' mjust asking for what your, your recollection
of what you would have thought at the time, his

credibility, let's say, conpared to Ron W I son or

some of the other witnesses. Let's start with
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Wl son, how would you -- were you able to conpare
t hat ?

| don't think he would be viewed in the sanme |ight
as W son.

And why not ?

Well, | thought, frankly, that WIlson was a
treacherous type of person and once again | guess
| would have to say that it was a gut feeling
about him and that's not a term that David used
to describe him because we had tal ked about what
their notive m ght be for, you know, doing this,
but at the end of the day that was certainly ny
feeling.

And as far as your observations of Albert Cadrain
when he testified, do you recall having any
observations or conclusi ons about his credibility
or what you thought a jury mght think of his
credibility?

Well, | thought a jury would, you know, a fact
finder m ght well focus on his reliability in
light of the, in light of what he said with
respect to his first discussions with the police
on it, and having got that in front of them I

t hought that they m ght very well feel that that

was the more reliable version, but it's very
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difficult to assess these things. You know, |
could be dead wrong on what was inmportant to the
jury.

Did you notice any signs of mental instability or
mental illness on the part of Albert Cadrain

during any part of the prelimnary hearing and

trial?
No, | didn't. Now, | nust say that before the
trial | did just make a general inquiry as to

whet her or not he had been involved in any
untoward incidents up in the Meota/Jackfish Lake
area, but that wasn't based on any gossip or
rumour s about his mental condition, | just
wondered if he had got into difficulty, say,

t hrough perhaps use of drugs or anything, you
know, any difficulties that he m ght have been in

with the | aw.

Did you --
Just as before, shortly before trial, and | left
it until shortly before trial, | made inquiries as

to whether or not any of those witnesses had
sought the reward noney. | thought it was highly
unli kely that they would do so, but sometimes
greedy people will do strange things and | was

initially turned back on the footing that that
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information was confidential. | have a

recoll ection of speaking to M. Caldwell and it's
per haps because whoever | spoke to at the Police
Comm ssion office may have asked ne what was the
position of the Crown on this because | was
pressing for the information and as | recall it,
it was through his good offices that | ascertained
t hat no application had been made by any of those,
"Il call, any of the three friends for the reward
money, but | did make that inquiry just on the off
chance somebody had taken that step.

And | take it that there was no -- | think from
the record what we have seen is that it was after
t he conviction?

Yeah. The information | received was that no
application had been made by any one of them

Did you make any inquiries as to what type of
person Al bert Cadrain was or what type of famly
he came from anything of that nature?

Well, | know my inquiries indicated that his
parents were viewed as quite responsi bl e people
and -- that's just a vague recollection that |
have now, but as far as other details, | cannot
recall. Now, one thing | do recall in this

connection is that when | got the jury panel 1|ist,
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| imediately started to vet it, make inquiries,
but the first thing | noticed going through it was
that M. Cadrain was on the |ist.

That would be Albert's father?

Yes, and | imedi ately phoned M. Caldwell to make
sure that, to get a commtnment from himthat he
woul d use a stand-aside in that connection, but |
also followed it up by, | thought that | really
didn't want him even with the jury panel on the
openi ng norning when they were all sumoned, so |
actually went over to the sheriff's office to
arrange to have an appoi ntnment made with, get a
time for an appointment with the judge to deal
with this matter. Naturally, once | got a time |
woul d have had M. Caldwell notified too, but the
sheriff sort of smled at me as | cane through the
door and said I think I know why you are here and
t hen before | hardly got anything out of my mouth
he said, well, M. Cadrain asked to be excused and
the judge has already excused him

| see.

So that's something that | remenmber.

Just again as far as your approach to M. Cadrain,
you tal ked about, and we'll see this in your

exam nation of him or cross-exam nation of him,
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the significance that | think you placed upon his
di scussions with the Regina police before he went
into the police station in Saskatoon?

Yes.

| think that's an area. Did you find out anything
or have any notion as to what m ght -- what m ght
explain M. Cadrain's evidence as conpared to M.
Ml gaard's information to you that there was no
bl ood, and again, | think yesterday and even this
morning we said two possibilities, one is he's

m st aken, or two, he's lying?

Well, in Iight of what he had said initially,
naturally | was |ooking, as | told you, for

evi dence of some motive for changing his m nd.
And did you come across anything that m ght --
But in talking with David, | wasn't able to come
across anything, you know, in terms of whether
there was friction or jealousy or anything |ike
that that had arisen, and | really didn't come
across anything el se.

COWM SSI ONER MacCALLUM: Could | ask you --
excuse me, sir. \What exactly did he say to begin
with that was different, that was changed | ater
on? This is Albert Cadrain.

Well, when he was, when he had spoke to the police
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in Regina, and | think M. Hodson has the details
of this, he indicated, at least in his testinmny,
t hat David had had nothing to do with this killing
and that nobody in the car had had anything to do
with it and that he literally |aughed in their
face when they suggested that. Now, |'m not
paraphrasing it very well, but |I know -- | know
it's in there somewhere.

MR. HODSON: M. Comm ssioner, | intend to
take M. Tallis through his questioning of
M. Cadrain on this issue.

COWMM SSI ONER MacCALLUM: That's just fine,
| just wanted to record what it was.

BY MR. HODSON:

And | suppose, M. Tallis, when | go back and say
there's two options, maybe | stand to be
corrected, | suppose one is | said he's m staken,
two is he's lying, | suppose a third option that
again would be consistent with what M. M| gaard
was telling you, if that's assumed to be true, is
t hat perhaps he did see blood or sonething that

| ooked |'i ke blood, but that it was unrelated to

Gail MIller, |I suppose that would be a possibility
as wel | .
Well, fromny discussions with David, there was no
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bl ood.

Okay.

He certainly left open the possibility that there
were, that there were spots of some nature on his
trousers that may have been caused by the handling
of the battery.

What effect if any did the information that you
had from Ms. Cadrain about the young lad, | think
you called it, about his observations of bl ood,
what i nmpact did that have on your thinking on this
i ssue?

Well, | proceeded on the footing that what David
told me was correct, but as | indicated to you
earlier, | did not want to stir matters up to the
poi nt where the prosecution mght call this boy.
Now, and we touched on this a bit earlier, and
apart from his interview in Regina, | think the
evi dence was, and certainly the statement appeared
to have come from Al bert Cadrain voluntarily; in
ot her words, that he wal ked into the police
station in Saskatoon and said | have information
on the murder, | saw blood on David M| gaard that
morning and | think he was involved, or words to

t hat effect. Did the fact that he went in

voluntarily to the Saskatoon City Police, can you

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 24057

tell us how that factored into how you m ght
approach this witness at the prelimnary hearing
and the trial?

Well, | have no doubt that | took it into account
in drafting nmy questions. David and | had not
been able to really come up with any nmotive for
hi m doing this, although I think | decided to
canvass the fact that he may have consi dered

hi mself a suspect and that if he was feeling that
way, there m ght be a desire or tendency to shift
bl ame on somebody el se, albeit a friend.

So you say a suspect. Is that viewed by the

Regi na police or the Saskatoon police or both?

Per haps by both.

And so again, are you telling us that that would
be --

And, you know, | can't read what was going on in
his mnd, but he may have thought he was a suspect
in light of approaches and questi oni ng.

And so are you telling us that that fact, being in
front of the jury, then m ght be an explanation as
to why he m ght make up some evidence about a
friend to shift the spotlight off of him is

t hat --

Well, that's, |I'm sure, something that | was
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t hi nki ng about .

If we could go to 018501, and this is a typed
version of Albert Cadrain's March 2nd, 1969
statement, this is the first statement that he
gave to the Saskatoon City Police. There's no
record, M. Tallis, of any statement or
information from Al bert Cadrain in the Regina City
Police records. | think there is a vagrancy card
with some details about the arrest on vagrancy,

but we have never |ocated anything by way of what
he was questioned about relating to the Gai

MIller matter in any of his answers, so this would
be his first statement. We've been through this
on a nunmber of occasions, | only want to just
touch on some parts of this before we get into
your cross-exam nation of him Is it fair to say
t hat you would have utilized this statement in
your preparations for M. Cadrain and how you
intended to deal with him?

"' mquite sure | used the information, you know,
that | had. If I had this statenment at the tine,

| would have used it and |I'm sure that | was aware
of the contents in any event.

And going into the prelim nary hearing, certainly

this would be likely the best indication of what
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the witness m ght say at the prelimnary hearing;
is that fair?
Yes, that's at |east a very good, a good starting
poi nt .
And then just touch on a couple of points here,
where he tal ks about David comng to his house the
morni ng of the murder, "That was the first time I
had seen him" and then he says:
"1 had not known about this murder until
a few days ago when | canme to Regi na and
then | ast night when | got ny nother
told me about it."
And so again, would that have been where you
| earned first about M. Cadrain's encounter with
t he Regi na police?
| think probably that that's where | |earned about
it.
And then if we can scroll down to the next
par agraph, and here's the reference about the
bl ood, he says:
"l was getting dressed and | noticed
t hat Hopy changed his pants & shirt.
Now | recall that he had blood on his
shirt on the front & bottom and al so saw

bl ood on his pants.™

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

O » O »P

Page 24060

And then goes on to tal k about others changi ng,
and it would appear fromthis statement that
David woul d have been changing his clothes in
front of Albert Cadrain, Ron WIson and Nichol
John; is that correct?
Yes, | think that's --
He says he changed in front of everyone; correct?
Yes.
If you can then scroll down to the bottom
paragraph and in his statement he says:
"I can't remember actually what he did
with his soiled clothes but | think he
put them back in the suitcase and took
them out to the car."
And again | think that was consistent wth what
David had told you; is that right?
Yes, but of course David had told nme he didn't
know ultimtely what had happened to the trousers.
And | think, and correct me if |I'm wong, that
David told you he took them out of Cadrain's
house; is that correct?
Oh, yes, | think that's correct, but | was just |
suppose junmping a little ahead of you, |'m sorry.
And then if we can go to the top of the next page,

in his statenment he tal ks about on the trip after
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| eavi ng Saskatoon around Cal gary:

a transport canme along after some

Did you ever

| i ght

bl i nking & Hopy tal ked to the

driver

our trunk.

& we went

and gave him some packages out of

Then he gave us a fake push

on."

find out

where did that fit in,

From tal king to David I

what

this was about, or
i f anywhere?

didn't think it fit in

anywher e. Now, whet her there was sone kid talk,
as | use that term | can't remenber now, but I
didn't attach, or David didn't attach any

significance to it and

| think he certainly

gquesti oned whet her it

t ook pl ace.

Okay. And then there's a reference here --
actually, what do you mean by kid tal k?
Well, just, you know, saying foolish things.
Anmongst friends?
Yeah.
And then it says:
"Later on Hopy got me al one and asked ne
if I was asleep last night, | said | was
pretty sure | knew what was going on.
He told me he was in the Mafia."
And again, and we touched on this a bit earlier,
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but what was your sense of this statement? |Is

that something -- do you renmember what David said

about that?

| think he said there was nothing to it and

probably that it didn't happen, but w thout nmny

notes | don't recall, but one of the things | do

recall was that | didn't think this would be

adm ssi bl e evidence in this particular trial and

that led me to challenge its adm ssibility al ong

t he way.

And did you inquire whether this m ght have been

kid talk as you referred to?

|"msure | did, and |I think David probably told nme

t hat, you know, he didn't have any recollection of

anything like this being said.

Okay.

But my focus quickly came on whether or not it

shoul d ever be adm tted.

And then the next paragraph, Albert Cadrain is

tal ki ng about:
" smoking all that grass | don't
remember too good."

Was this an issue that concerned you about the

drug use and the effect that m ght have on the

recoll ection of some of these witnesses?
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Yes. Of course this could cut both ways in front
of a jury, you know, the use of drugs obviously
was a matter of concern to them because of the
guestion that was asked with respect to the trip
and so on and in ny discussions with David he
certainly mnimzed any use of drugs early in the
trip. The inplication of this is that it was
| ater on in Banff and so on, there's no doubt they
were using drugs after they got into Al berta, but
| had forgotten the details where they were able
to access them or get them
And again at the bottom here in his statement he
says, this is Albert about after he got back from
Regi na:
"I talked to nmy brother Dennis al
night --"
O first of all he says a bit earlier:
" and | think he is involved."
He's tal king about David and the murder.
"I talked to my brother Dennis all night
& discussed this. W decided to tel
our parents which we did this nmorning
and they told us to come to the police

which we did."

Can you tell us what if any concerns you had
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about this part of the statement and, in
particular, how it came to be that Al bert Cadrain
came into the Saskatoon City Police station after
talking to his parents?
Well, this was consistent with the information
that | had received about them being quite
responsi bl e people and of course he having come in
on his own |ike that undoubtedly posed sone
problems for the defence in ternms of the, of his
veracity as a w tness.
And would it, am | correct, is what you are saying
is he would tend to be nmore credible comng in on
his own rather than if he had been picked up by
the police and sort of involuntarily asked to give
information?
| think that certainly was the argument that would
be made.
And then if we can scroll down a bit, there's a
reference here about:

"Hopy tal ked about a gun once but |

never seen one. | never noticed any

bl ood or knives in the car. | never did

see into the trunk."
And again we may have touched on that, but do you

recall discussing this aspect of the statement
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with M. M| gaard?
Yes. Well, there was -- he certainly never had

any gun or anything |like that.

Did he --
| don't recall, you know, without ny notes, |
couldn't recall the responses, but | think that

what he told me was that this was just something

that didn't happen.

And again | think the statement indicates that

Hoppy tal ked about a gun --

Yeah.

-- as opposed to having one, but do you recal

t hat ?

| really don't.

If we can go to 006723, this is a second statenment

of March 5, '69 that was given three days after

his first statenment. If we can go to the next

page, and in this statement he says:
"On the way to Calgary Ml gaard tal ked
mad and indicated he was mad because |
was with his girl. He told ne he wasn't
mad. "

Agai n, you had tal ked earlier about conflict

amongst David M| gaard and the others. Do you

recall whether this part of the statenment again
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was somet hing that you felt m ght assist you in
cross-examning M. Cadrain?
Wel |, David had indicated to ne that there was no
friction between them over this issue.
And then again the next page, right at the bottom
he says:
"The blood I saw on his clothes was on
his shirt tail and on his pants going
down. | thought at first he had had a
virgin."
Do you recall anything being made of that or any
di scussions with David about that subject?
Well, the bottom line with David was that he
didn't have any bl ood on his clothes or person.
Okay.
We had tal ked about possibilities of sources and
so on, but he said he didn't have any on him
If we can scroll down. In this statement M.
Cadrain, in addition to his observation in this
statement, he says:
"Hoppi mentioned he had bl ood on his
clothes & had to change. | did not see
any bl ood on his shorts."
And, again, do you recall -- and | appreciate

what you said, that M. Ml gaard said he didn't
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have bl ood on his cl othes, but here M. Cadrain
is saying -- attributing a remark to M. M| gaard
acknowl edgi ng that he had bl ood on his clothes?
|'mquite sure that David told me that he did not
say this. This is certainly inconsistent with
everything he told nme.

If we can then go ahead to 007869. And this is
the prelimnary hearing transcript, and this is
M . Caldwell exam ning, and | just want to touch
on a few of his questions before | go into your
cross-exam nation. 007873, question 49, M.

Cal dwel | asks, and this is about when David
arrived, it says:

"Q And who was hone at that tinme?

A My little brother Kenney, and ny big
sister, she was upstairs in bed and |
was sl eeping on the couch downstairs."”

Woul d you have taken from this answer, M.

Tallis, that Kenny, being the little brother, may
have been the person that Ms. Cadrain had

i ndi cated had observed bl ood on David M| gaard

t hat norni ng?

" m sure | did, but | don't recall the name, but
t he age range that you gave ne, if he was in that

age range, | would say that that's likely correct.
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And the next page, again just touch on a couple of

his answers to M. Caldwell, and Al bert, here,
says:
"A Well, they were kind of nervous and
runni ng around, | guess, and Hoppy said

"l got blood on my clothes and | have to
change' - well, first before that, he
said, 'we have to -- we got to get out

of town, we're going to Edmonton' "
And then, on the next page, it says here that:

he changed right in front of all of
us."
And | think that's fairly consistent with his two
statements; would you agree?
Yes, | believe so.
Yeah.
Wt hout reading right through them
Right. And then the next page, at question 71
M . Cadrain talks about -- | think these are,
again, David's clothing, and he says acid all over
the coat:

" the crotch of his pants was al

ri pped up the back end and he had bl ood

on his shirt and on his pants.”

And certainly the part about the crotch, or the
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pants ripped up the back, that would be
consistent with what David had told you?

Very much so.

Then to 007879, question 100 -- and, again, this
is all M. Caldwell, I will tell you when we
switch to your cross-exam nation -- he asks him

about Al bert has, Albert Cadrain has testified
that the -- David M| gaard's soiled clothing went
into his suitcase, out to the car, and then he is
asked:
"Q Did you see anything done with the
suitcase then?
A No, it was put in the back of the car,
in the trunk of the car and |ater on
on the trip one night, |I'mpretty sure
David gave the suitcase to a transport
driver or something."”
And | think he may have expanded on that and that
may have been related to the fake push part of
his statement; do you have any recollection of
this, M. Tallis, and how you m ght have dealt
with that?
Not, not right offhand.
007889. This is just a reference to the driving,

and Al bert Cadrain is tal king about David
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M | gaard's driving to Calgary, he says:

"A Well, there was ice an inch thick on the
hi ghway and it was dangerous, he was
going as fast as the car could go and
the girl was scream ng and crying her
head off, he still wouldn't slow down,
he just tried to go faster."

Now | think we've tal ked about this before, and I
think certainly you were going to chall enge the
adm ssibility of this evidence, but do you recal
whet her what M. Cadrain says here; can you tel
us, would this be consistent with what David

M | gaard had told you, or are there some

di fferences?

Well | recall there were differences. He, you
know, he said "I like driving fast", but the rest
of it I"msure he chall enged.

If we can then go to 007904. Actually, just go to
t he previous page. This is where M. Cal dwell
starts exam ning him about his going to the
police, and we have been through nost of this, but
he tal ks about working in Regina and | don't think
there's any mention there of going to the police
or being picked up. | think he tal ks about being

pi cked up by the police for vagrancy, but not
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about any di scussion about the Gail MIller matter,
and then:

"Q And after you got honme to Saskatoon, did
you have occasi on when you got here to
go to the police departnment?”

And then did you eventually go to see the police,
yes. And then the next page, and again talks
about him going into the police the next day and
giving a statement. So at that, | think that's
how that's dealt with, and I'Il touch, I'Il go in
a moment, M. Tallis, to your cross-exam nation
on this subject.

If we can actually go to the
next page, and this is again M. Caldwell at the
prelim they are tal king about after, | think,
Ron and Nichol left the car in Calgary, and:

"Q And did you have any conversation while
you were in the car with him al one?

A Yes, he said, Shorty stay here, so --
| want to talk to you. | got to tell

you somet hing. They know somet hi ng,

you know, something that | have done.
Yes.
A And he said, I'"'min the Mafia gang and

| got a gun in the back seat here and
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"Il show it to you, but he never.

Mhm.
A And he says you go kill those two off
and I'll tell you and | just | aughed

at him | didn't believe him and he

left it at that."
And again just on this, | think this is a bit
further than what's in his statement, his
statement tal ks about the Mafia and a gun but not
about the coment about going off to kill, |
think it's referring to, Ron and Nichol . Do you
have a recollection of how you dealt with this
information or what you thought of it at the
time?
Well, I"mqquite sure David told me that there was
just nothing to that.
Did you have any questions, in light of this
statement, about Albert Cadrain's credibility?
Well, it certainly concerned nme, as to what his
motive was for doing what he was doing to a
friend.
Okay. And if we can go to 007907. And, again,
this is I think where M. Caldwell brings up M.
Cadrain tal king about the murder in Regina, and

again this is his question:

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 24073

"Q Now, at any time, fromthe tinme when
David and the other two came to your
house the nmorning of, through this trip
and back to Saskatoon, during any of
this time, were you aware of any nurder
in Saskatoon?

A | was in Regina when | was out in jail
and they police, they asked nme. That
was about the same -- they asked ne
what time | |eft Saskatoon, you know.
Mhmm.

A And they said that was about the same
time as the nmurder, but | never
t hought about it.

Q Who said that?

A The policeman.”

And then | think you objected regarding the
adm ssibility, presumably, of hearsay evidence.
And the next page, there is a reference to the
vagrancy charge, and then | think M. Cal dwell
concl uded his exam nation.

So then if we can go, if we
start here, if we can just scroll down this
starts your cross-exam nation. If we can go to

007915, and there is an exchange here, | don't
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know t hat we have to go through it all, but you
were asking M. Cadrain about a skirmsh or a
fight between Ron W /| son and David M| gaard over
t he keys and them exchangi ng bad words, fighting
for the keys. And, again, would that be trying
to identify whether there was friction anmongst

t hese people?

Yes.

And that had been, | think you've told us, one of
the ideas or thoughts you had going into the
proceedi ngs, to see whether there would be some
notive or some reason that WIson or John or
Cadrain m ght be upset at M. Ml gaard; is that
right?

Yes.

And then skip ahead to page 007934, and this is
where you question M. Cadrain about exactly where
he saw the blood and how significant it was, and
again we have been through this. You say he was

wearing a sweater:

"Q ... you saw blood on the shirt?
Yes.

Q ... you didn't see any bl ood on the
sweat er ?

A No.
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And the sweater was over the shirt?
Yes. "
t he next page.
as far as the trousers are
concerned, you say that there was bl ood
on the front of them?
Yes. "
just scroll down to the bottom you are
about how nuch, and you say it:
a bit of ink and spilling it on
you. "
It sprinkles.
And | gather from what you told ny
| earned friend, that this blood was so
obvi ous when you first saw him that you
woul dn't have to really look for it to
see it?
Not when he started stripping.
And you saw it on him did you,
ri ght when he came in?
No, | never noticed it when he had his
coat on and then |I noticed it and he
said | got some blood on my clothes.™

| think fromreading the transcript, M.

it sounds like M. Cadrain is saying he
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saw bl ood on the shirt but not on the sweater
over top, but on the shirttail and on the front
of the pants, but that not a lot of it; would
that be -- am1l -- is that a fair read of that?

| think that's a fair assessnent.

And so not -- | think he ended up describing it
about an inch and a half diameter, 1'l]l see if |
can find that, | think that's in there. Was it

your sense that there was not, that the way he
described it, that there was not a |ot of blood
t hat he saw?
That's correct. And, of course, ny view was that
what he did say he saw was inconsistent with what
t he Danchuks had said about seeing no bl ood.
If we can skip ahead to page 007947 and, again,
t he question of blood conmes up.

In reviewing the transcript, M.
Tallis, it appears that at |east on M. Cadrain's,
and per haps sone of the others, that in
gquestioning him that you would go from one
subject matter to another and then back to another
subject matter; was that a technique that you were
enpl oying in how you cross-exam ned hin?
Yes. | was employing what | call, for want of a

better term the skipping technique, to try to
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skip from one area to another, because in ny
experience sonetimes a person who had -- who was
sort of programmed with their story in a
chronol ogi cal order would not be able to carry
through with it if you enmployed the skipping
techni que.
If we can then go to 007949. And again, this is
where you had asked him about sem nal stains being
observed, and he said:

"No, | never noticed any."
And | take it that that would be along the Iines
of that if the, if he had been involved with Gai
MIller in a sexual act, that one m ght expect to
see sem nal stains on his clothing; is that fair?
Yes.
If we can go to 007951. Again, this is just
asking Al bert whether he saw any bl ood on the dash
of the vehicle when they left, and we see this --
and | won't bring themup -- but with some of the
ot her witnesses who were in the vehicle about
whet her they observed any blood or anything
unusual in the car. And | take it that that would
be evidence that you would try and have in front
of the jury along the lines that, if M. M| gaard

had been involved in this crime and had bl ood on
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his clothing as suggested by Al bert Cadrain and

Ron Wl son, that one m ght expect to see it

el sewhere in the car?

That's correct.

This m ght be, before -- we're now turning into

t he Regina police visit, it mght be an

appropriate spot to break, M. Comm ssioner.
(Adj ourned at 2:56 p.m)

(Reconvened at 3:18 p.m)

BY MR. HODSON:

If we could go back to 007869, which is the
prelimnary transcript, and go to 007954, | now
want to go into the area of your cross-exam nation
of M. Cadrain at the prelimnary hearing that
deals with his visit or stay in the Regina police
station and his questioning regarding the Gai
M1 ler murder.

Would it be fair to say, M.
Tallis, that other than what was in his statement,
which | showed you, that just has a very brief
remark, would you have had any other information,
for example from the Regina police or anywhere
el se, between what went on between M. Cadrain and
t he Regi na police?

No.
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So would this questioning at the prelimnary
hearing, would in part this be, for lack of a
better word, discovery-type, trying to find out
from him what m ght have happened to see how that
m ght be used at trial; would that be a fair way
to --

Yes. | was speculating as to what m ght have
happened, and so if there was anything --

So we'll follow through --

-- if there was anything of value to be used at
trial.

So would it be fair to say that there woul d be

| ess risk in asking a question where you m ght not
know the answer at a prelimnary hearing as
opposed to trial, that in other words if you got
somet hing you didn't expect it's less harnful at a
prelimthan at a trial, unless of course you bring
out information that the Crown didn't know about;
is that fair?

Yes, that's correct.

So here at the bottom we'll just go through a
coupl e of these, and tal king about police officers
that came to see himin jail in Regina, and he
says:

"A There was a bunch.
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Q You say a bunch of policemen?"
Next page:

"Q \When we're tal king about a bunch of
policemen comng to see you, can you
tell us how many approxi mately?

They were detectives.
They were detectives?

Yes.

o » O >»

By that you mean they were in plain
cl ot hes?
Yes.
But they introduced thenmselves to you as
detectives, did they?"
And again, would that be significant, the fact
t hat detectives would be seeing a young fell ow
pi cked up on a vagrancy charge?
Yes.
And then to the next page, he says all of them
were in the roomwi th him how many, and again he
says:

"There was five anyway."
Five. Again, did that, was that information that
surprised you, that five detectives would be in a
room questioni ng him?

Well | thought it was quite a number.
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Can you recall whether you had doubts about what

he was sayi ng?

No, | rather thought that there probably were a
nunber . Now whet her five or not would be
accurate, | wasn't able to tell, but | certainly

knew t hat he was consistent in saying that there
were many or quite a nunber.

And if you can scroll down, at question 458 you
ask him about whether he was manhandl ed or cuffed
around, and he says:

"A  No, but they stripped me."

You say:

"Q Oh, well that's maybe just as bad. I
take it that you were stripped agai nst
your will?

A No. "

And then they go on to check him and | think,

| ater on, it's about checking for some drugs.
And, again, would that have been significant,
this treatment in the police station, as far as
your approach to M. Cadrain?

Yes. | wanted to try to capture the atnosphere.
And then the next page, please. And then at the
bottom you carry on, it says:

"Q You were in a roomwth these officers,
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was this in the room where you were

staying or what roomwas it in?
No, in the police station.

Q OCh, they canme and took you to the
station?

Yes.

police

Q And this had nothing to do with the

vagrancy charge?
No.
It had to do with the Gail Ml er

mur der, as you found out?

A No.

Q You knew not hi ng about i1t?

A | didn't know nothing about it.

Q | see.

A They told ne.

Q Oh, they told you. You | earned about
it?

A Yah."

And then he goes on to talk about when he came

home and talked to his brother, and then you go

back and say:

"Q Yes. W're not tal king about that now.

When you were down there with the

officers, you |l earned of the Gai
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murder, is that correct?
A Yes."
And then about who nmentioned it to you, | think

one or two. And then if we can skip ahead to
007960. And again, | just want to touch on the
hi ghlights, M. Tallis, the entire transcript is
in on the record for this Inquiry as to what was
guesti oned. But here at 501, and this is again
tal king about while he was with the -- maybe just
scroll up. You will see it refers to being
interviewed in Regina by a police officer where
you were stripped and interviewed, and then you
say:

"Q And | take it that on that particular
occasion you were questioned with
respect to the tragic killing that had
t aken place in Saskatoon?

Yes.

and | take it that you were asked why
you |l eft Saskatoon

Yes.

In such a hurry?

Yes.

Isn't that right?

> O >» O >

Yes.
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Q And it was pointed out to you that it

was rather strange that you had t

off the same norning?

A Yes.

Q s that correct?

A Yes.

Q And | take it you realized that vy
a suspect?

A | never took it then, but when |

home, that's when | put the puzz
t oget her . "

And then top of the next page:

aken

ou wer e

came

e

"Q You realized that you were a suspect
t hen?
Yes.

Q Because of something that your nother
said to you, | suppose?

A Yes, and she rem nded me and | tal ked
to nmy brother about it.

Q | see. Well now, com ng back to when

you were talking to the police officers

in Regina, | presume that you wer
whet her you had seen David M| gaa
mor ni ng?

A No.
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You weren't. Were you asked if you had
seen Ron W Il son that morning?

No.

Well, were you asked who was with you

t hat norni ng?

Oh, yah, yah, | was asked all this."

And he says:

"A

Q

A

And t hen

"Q

You're m xing me up.

Just take your time. You were asked by
the police officers in this roomin
Regina if you had seen David M| gaard

t hat norni ng?

Say that over again.

Were you asked if you had seen David

M | gaard that norning?

The morning -- He never said David

M | gaard, he said who were you with

Who were you with.

When you left town.

| see. And you told them you were with
Davi d?

Yes. "

it goes on about who el se was there:

Well, were you asked if you had seen
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anyt hing strange or unusual ?
No.

Q You weren't? In any event, you didn't
make any nmention to them at that time of
havi ng seen bl ood on David?

No.

Q And did you make any mention to them at
that time of David driving |ike mad?
No, | never, no.

Q You never. Well, what did you tell them
on that occasion then?

A Well, | said, you know, they were
trying to put the blame on ne, so |
| ooked at them and | | aughed, you
know, they said it was around your
pl ace, so they just left it at that
and after, when | got home, | put the
puzzle together and | said it could be
himand it could not be, but I"'"IIl just
go in case."

And if we can pause there, M. Tallis, | think
| ve read through the significant parts of that.
Can you el aborate a bit on where you were going
with M. Cadrain and what you were trying to

achi eve with hinm?
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| think the best way | can put it -- and, here,
this is trying to reconstruct ny mental processes
because, as |'ve told you, it's very difficult to
exhume them in detail at this |late stage -- but
number 1, | was trying to establish the
potentially conpul sive atnosphere that he was
under or that he was in, and the fact that if he
consi dered hinself a suspect that m ght, of
course, have affected his decision to go to the
police in Saskatoon.

But at the same time, and in a
sense this may sound a bit contradictory, but I
wanted to |l eave it open to argue that,
notw t hstanding the compul sory atnosphere that he
was in, he did not have -- he did not point to
things |Iike blood or other incrimnating details

when he was clearly asked about this by the police

in Regina. So that, in general terms, is the best
way that | can put it to you in nmy reconstruction.
Okay.

But there may be additional factors, too, that |
had in mnd that | can't recall at this stage.
And again, just on the next page, there is a few
other little -- or items here where | think M.

Cadrain said that the police also told him You
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say:
"When the blame was being put on you,

how did they go about doing it.

And | think this is talking about the Gail Ml er

mur der :
"I mean, you say that they said right in
your area, you left town that norning,
what el se was said to you?
A Well, they said, don't hang around the

streets, you know, don't go back to
school and go back honme and he says
don't hang around the streets because
you will find yourself dead in an
alley."
And, again, would that be along the lines as --
of you told us, the compul sive or the nature or
t he at nosphere?
Yes. Now maybe that's not a good term, but it's
the one that comes to my m nd.
Go to 007969. And this is again where you
questi oned him about when he went in in Saskatoon,
again this is at the prelimnary hearing, and
about hearing about it when he got back to
Saskatoon. And at 698, if you can actually scrol

down:
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"Q And after your mother had talked to
you?",
and, again, this is about the murder:

"A Yes, because it had rem nded ne.

Q | see. Your menory canme back then?
A Yes, the blood on the clothes.”
You say:

"Q Yes, but when you were talking to the
police officers in Regina
Yes.
You didn't renmember that?
A No, you can't think when you're
starving."
And then the next page:

"Q Pardon?

A You can't think when you're starving,
| guess.

Q Well, can you think when you're
stripped?

A No, maybe that's why."
And, again, would that be what you've told us
about trying to establish why he woul dn't have
told the Regi na police about his observation of
bl ood?

Well, as | say, there was sort of two linbs to
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t his. In a sense | was | ooking at the possibility
of having a choice of which path I went down.
And if we can go to 007977, and here is a mention
about the drugs, and you ask him

"And | suggest to you that really in

your own m nd many things aren't too

clear as to what was said and done?

A Yes.

Q Because of having had grass?

A Yes.

Q s that right?

A Yes.

Q And | take it that you in fact told the
police, you have said that you don't
remember things very clearly because of
the use of drugs?

A Yes. "

So, again, would this be what you told us earlier
about his -- the reliability of his evidence?
Yes.
Now to 007990. Down at the bottom you are asking
hi m about the observations of bl ood, again, and
you say:

"Q Were any of your brothers and sisters

around when David canme in?
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A Yes, | had a little brother, Kenney,
he was up and maki ng noi se.

How ol d is he?

Three | guess.

Thr ee?

No, no, siXx.

O » O r» O

And any others that were around?

A Sel een, ny big sister."™
Et cetera. Agai n, would this have been, this line
of questioning, would this be related to the
information you had from Ms. Cadrain about
observations that a youngster may have seen bl ood
on David M Il gaard that morning?
Well | was trying to tread cautiously, but -- and
al so exclude the sister, Celine, from having been
there at the relevant tine.
And so when you say "exclude her", so that
establish that she wasn't there and observed
David's clothing before he changed?
That's right.
Were you concerned that she m ght come back and
say that she did see blood?
Well, there was always that possibility.
And if she had said that she had not seen bl ood I

think you told us earlier you had concl uded that
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she only saw David M| gaard, according to what he
told you, after he had changed his cl othes?
That's right.

Next page. And there's sonme questions here, |
think I can quickly summarize it, where you ask
hi m about whet her he had been with Nichol, and he
says yes, he went to Regina with the police and
was questioned together with Nichol John; do you
recall the significance of that information?

Well, | was interested in the circumstances under
whi ch he was questioned, and by whom

If we can then now go to the -- call up 179259.
And we touched on these earlier, on the first day,
and | think you told us these would have been your
summary notes of the prelimnary hearing that you
woul d have used to assist you in exam ning these
witnesses at trial; is that correct?

Yes. But, more inportantly, | had that index made
of the transcript to have a quick reference to

wi t nesses; and secondly, with respect to each
witness -- | think I told you this before -- 1 set
up a separate segnent for trial with a draft

exam nation-in-chief, and in -- or a draft
cross-exam nation | should say, and in that

particular file I would have the statenments,
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menmor anda, and in particular a photocopy of the
evidence at the prelimnary with the section of
the summary, the index summary, really fastened on
the -- to the top of that particular segment of
the transcri pt.
OCkay. And if we can go to the next page, and |
t hink you've told us some of this underlining
woul d have been yours, is this handwriting yours
here where it says:

"Watch this"?
|'"m quite sure that would be ny handwriting.
And so, again, this relates to Albert -- a sunmary
of Al bert Cadrain's evidence about his
conversation with David?
Yes.
Woul d that just be a rem nder to you about an area
to be careful of?
Yes.
And then if we can go to the |ast page, 179284,
are you able to -- this is your handwriting,
"jacket, sweater, police in Regina'?
Now | know the, I'm quite certain that, certainly
"jacket, sweater, police in Regina', the phone
nunber, |'m not sure those are ny --

Actually, I think it says 'page 19', --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 24094
Yes.
-- '455"; that may not be yours?
OCkay, yes, |I'm-- that probably is nmy handwriting,
and then 'no signs of semnal stains', | think it

probably is. But on the words 'jacket and
sweater' I'mquite clear that that's m ne.

Okay. If we can go ahead to 174908, please, and
now this is the transcript of trial?

Yes.

Based on what you |learned from M. Cadrain at the
prelimnary hearing, would that have influenced
how you woul d propose to deal with his evidence at
trial?

Yes, and, you know, | take that into account and
any other relevant information | was able to dig
up and which would be in ny trial brief, but I
drafted up a cross-exam nation with the benefit of

the prelimnary hearing and any other information

that | thought was avail able there.
And did you -- again, and | appreciate |I'm asking
you to go back many years, but | think you told us

as how you were going to try and deal with
Cadrain, to challenge at |east the incrimnating
evi dence about the observation of blood. After

the prelimnary hearing and the information you
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received at the prelimnary hearing about his stay
in Regina, did you feel you were better off,
neutral or worse off than before the prelimnary
hearing as far as dealing with his incrimnating
evi dence?
" m sure at the time | thought | was better off.
On the basis of what you got out of hinm?
Yes.
From the --
Yeah.
And maybe that's a bad way of putting it, but the
evi dence that you elicited relating to his stay in
Regi na and what he did not tell the police there;
is that fair?
That's right.
Now, at the trial, I'"ll just skip ahead, this is
the exam nation-in-chief, and if we can go to
174916, again | don't propose to go through this,
but this is where he gives simlar
evidence-in-chief at the trial about his
observations of blood and David changing his
cl ot hes.

Then if we can go to 174934, and
at the bottom this is M. Caldwell exam ning:

"Q Now, once you got out of Saskatoon did
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you see anything of an item being

handled in the car?

A Yes.

Q What was the item?

A A conpact.

Q What was the first you saw of the
conmpact ?

A When - | think it was Nichol - she

picked it up and says "Whose is
this?"."
And then scroll down to the bottom it talks
about where everybody was sitting, and:
"Q \Who said what?
A David said - no, he just grabbed it
and he opened up the wi ndow and fl ung
it out.
Q And whi ch wi ndow?"
Can't remenmber. Now, he did not have this in his
statements and nor do | believe did he testify
about this at the prelimnary hearing, and in
['ight of what M. Ml gaard had told you about the
conmpact, can you tell us what you could have done
with -- let nme rephrase that, |I'm not asking it
very wel |l . The fact that he did not have it in

his statement, did not testify to it at the
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prelim nary hearing, one option would be to
chall enge himon his recollection and say why
didn't you have that in your statement, why
didn't you say it at the prelim nary hearing;
that fair?

Yes.

i's

In light of the fact that M. Ml gaard told you

that this event happened, did that preclude you

fromtaking that tact with M. Cadrain on this

poi nt ?

Well, | felt | was under an ethical constraint not
to suggest a fact which I knew not -- that | knew
was not so.

Then if we can go to 174940, and this, just for
the record, | think this is where, this is in the

course of M. Cadrain's evidence and asked to

raise a matter in the absence of the jury, and

then the next page, and this is where M. Caldwell

says:

"My Lord, this ny learned friend

suggested is to be raised in the absence

of the jury and | intend to ask the
wi t ness about a conversation between
and the accused in Calgary on one of

occasions they were there during this
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whol e circuit."”
"What does it relate to?"
M . Cal dwel | :
"It relates to remarks made by the
accused to this wi tness about three or
four things including WIlson and John -
what should or m ght be done with them
| can give you the gist of it, My Lord."
And then go to the next page, and there's a
reference | think to M. Tallis, you provided the
reference, and this in fact relates to |I think
the getting a gun, and you recall at the
prelimnary hearing and in his statenment
M . Cadrain tal ked about a conversation where he
claims David Ml gaard told himthat Ron and
Ni chol knew too much, that he had a gun, that he
was in the Mafia and that he wanted Al bert
Cadrain to get rid of them and it appears here
that after reading the questions the judge said:
"No. "
"Your Lordship won't hear nme on it?"
"I won't allow you to ask the
guestions.”
And so that would have been the ruling with

respect to that information; is that correct?
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Yes.

Do you recall whether -- would you have filed any
brief or cases or anything on this point?

| can't recall specifically, but having read this,
| certainly infer that | had told M. Caldwell

well in advance that | was going to chall enge the
adm ssibility and he of course appreciated that
and indicated that the jury should retire so the
matter could be dealt with. l'"minclined to the
view that we followed the practice, or that | did,
t hat when you are going to raise a point of

adm ssibility, sometimes it's conveyed to the
judge and if you have authorities on which you are
going to rely, you sinply have the registrar or
clerk take themin to him and Chief Justice Bence
| know was one of the judges that often preferred
to deal with it that way because it saved time and
in this case I'"'mquite sure that he had read the
aut horities on which I was relying and rul ed
accordingly.

And, sorry, are you able to tell us either by
menmory or what your practices were at the time as
to whether you either would have or m ght have
subm tted authorities on the admssibility of this

conversation to Chief Justice Bence prior to this
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i ssue being raised in Court?

In | ooking at the record and so forth, I'"mquite
sure that | did.

And woul d that have been a subject matter that you
had briefed?

Yes.

And woul d you have obtained cases on this issue or

aut horities on this issue?

Yes, I'mquite sure that | had.
Then if we can go to 174950 -- actually, if we can
go to 948, go back two pages, so M. Caldwell is

exam ni ng him and he's asked him about,
M. Cadrain said he first |earned about the nurder
i n Regi na:

t hen, when you got honme on the
Saturday night --"
He's tal king about Saskat oon,
"-- and went home as you say sone of
your people were home?
Yes.
Q And without going into any details did
you | earn sonething more about it?"
And then you said | would |like to nmake sone

observations, and then the menbers of the jury

| eave, if we can go to the next page, and | think
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the gist of this is that M. Caldwell was

going to ask what he | earned about the nurder and

you then object.

"... | don't know how far this is going.
We have it in evidence now that he

| earned of it at the Regina City Police
and it seems to nme that it would be

i mproper to start rehashing it again at
this stage."

"It seens to me that perhaps at the very
best it is open to himto adduce when he
first learned of it and he said that was
in Regina; but after that it seens to ne

that there is no purpose and it's not

rel evant to adduce it."

And again just maybe on the next page, you say at

the bottom

"Well, I think that the only possible
purpose that could be served by it is an
attempt to bolster in the eyes of the
jury the evidence of this witness and it
is tantamount to in effect calling
supporting evidence to show - by

anal ogy, suppose a witness is in the box

and then you call a doctor or sonmething
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li ke that to say - well, this individua
isn't bright enough to tell the truth
and if he went he or she would tell the
truth.”
And then | think the judge ended up ruling that
he would allow some questions on that. Are you
able to recall this issue, M. Tallis, or
el aborate on any of that?
Well, the only thing | can say, having read it, |
certainly wanted to contain the scope of this type

of inquiry because | did not think that it was

properly adm ssible, and a great deal, | nust say,
woul d depend on how far M. Caldwell intended to
try to go. | wasn't sure of the scope of the

proposed inquiry and | wanted to deal with it

wi t hout having to stand up in the presence of the
jury and say | challenge the adm ssibility of that
evi dence. | framed nmy approach as being a point
where | would |like to make some observations in

t he absence of the jury.

And was your concern that M. Cadrain would get
into what was told to him by others; nanmely,

hear say about the murder?

Yes, | was.

And the next page, | think there's only a couple
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more questions, he's asked:
" when you got honme ... did you learn
somet hi ng nore about the ... murder than
you had | earned in Regi na?
Yes.
Q And did you go to the police and tel
t hem what you knew?
A Yes.
Q When was t hat?"
The next day, and then that was the end of the
exam nation. Was there anything there in those
gquestions that caused you concern?
Well, | didn't think there was any basis on which
the judge would disallow those questions.
If we can go to 174956, please, and again this is
your cross-exam nation of M. Cadrain, and this is
where you have himidentify the size of the bl ood

t hat he observed and you say |'m not going into

t he col our now, you talk about a pen being shaken

just like a sprinkle effect:
"A Yes.
Q . . Rather than blotches? |Is that
correct?
A No - blotches ... a big blotch."

And then you say.
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"Q . . You told me about |ike a sprinkle?

Yes - well the sanme thing
Pardon?

Just about the same thing.

o » O >

No, no; when | speak of a blotch

| mean

a big area. You previously described it

as sort of a sprinkle effect?"

"Q And that's your evidence here und
t oday?
A Yes.

er

Q And no sign of blood on his shorts.

And then the next page:
"A- . . | never noticed any."
"Q Well, you were right there | ookin

Yes.

Q And you saw no sign of sem nal stains

fresh or otherw se?
A | never noticed any."
And t hen:

"Q And even a week or two after you

back to Regina you had no recollection

g?

got

oat h

?ll

what soever of seeing any bl ood on any of

David's clothes, did you? 1Isn't
correct, Wtness?

A Yes.
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That's the truth?
Yes.

Q And as a matter of fact you had every
opportunity to recollect that for the
police in Regina, didn't you?
| never thought nothing of it.

Q No; you were trying to tell them the
truth to the best of your ability at
that time, weren't you?

Yes.

Q And at that time you had no recollection
of seeing any bl ood on David?
No.

Q And t hat was when you were being
gquesti oned?

Yes.
About the Gail Ml ler murder?

A Yes, but | could tell you why."

And |l et nme just pause there. Again, that would
have been your approach with M. Cadrain then, to
try and establish that he had no recoll ection of
seeing the blood two weeks after the incident
when he was questioned by the Regina police?

Yes.

And then the next page -- he says | can tell you
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why, and then the Court says:
"Well you go ahead.™
You say:
“"I"m not stopping you."
And then M. Caldwell has a word with you and you
confer, you say:
“"I'n 1ight of what nmy | earned friend has
said to nme that ought not to be
pursued. "
Are you able to tell us what that m ght have
referred to, either by recollection or by |ooking
at that?
No, but | infer that probably M. Caldwell knew
t hat he woul d be going into hearsay which he, M.
Cal dwel | , t hought woul d probably be inadm ssi bl e.
Okay. And then just down at the bottom this is
you conti nui ng:

"Q And did the police question you in
connection with this matter before you
went to jail?

Yes.
And this was in Regina?

Yes.

o » O >

And as | understand it they were plain

clothes police officers
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A Yes. "

And then the next page:

"Q And it was at this time that you were

asked whet her you had any - well,
wer e asked whether or not you had
any bl ood on David's clothes that
morning . . ?
They never asked ne.
You say they didn't ask you?
A They asked me |like there was a nu

somewheres around there - around

you

seen

rder

Avenue "N' or somewheres - and they

said "you |eft about the same tinme"

and all this; but it never rang no

bell then.

Q | see; well now, as a matter of f
t hey had you in for questioning b
you had left town in such a hurry
No, because they were --

Q | see; but were there about five
policemen there with you in a roo
Yes.

Q And | take it that you were being
questi oned about the Gail Ml er

A Yes, | was questioned.
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And you were endeavouring to tell them
the truth to the best of your
recollection at the time?

Yes.

And at that time you had no recollection
of this blood that we are tal king about
here today - isn't that correct?

| don't think so."

So again that would be along the same |ines as we

have di scussed?

Yes.

And then the next page, you question him and go

t hrough a series of questions and answers here

about the police and you start up:

"Q

QO

o >» O >»

And now, as | understand it, they were
going at you pretty hard there, | mean,
you weren't being worked over
physically?

No.

But you were being worked over in other
ways ?

Yes.

Did they strip you?

Yes.

And this was in a cell, was it?
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A No.
Q O in an interview ng room?
A Yes."
And again, would this be along the Iines as you
told us when we | ooked at the prelimnary hearing
evi dence, sort of the coercive atmsphere that he
m ght have been under?
Yes.
And then to page 174962, and here you ask him
agai n about the Regina police:
"Q And inquiries were made of you as to who
your compani ons were?
A Yes."
And you mentioned Nichol John, Ron W I son and
David M | gaard and he answered yes to each of
t hose. Remenmber the names of the officers? No.
"Q But in any event | take it that it's
fair to say that you realized at that
time that you were a suspect?
A No - well, yes.
Q Yes; you did, didn't you?
A Yes."
And then were there any blood tests or hair
sanmpl es? I n Regina? Yes. And then he says no

on the next page.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 119 - Tuesday, February 7th, 2006

Page 24110

So again | think you told us
earlier you were trying to establish that he
t hought he was a suspect and that that m ght be a
motive for himto turn on his friends; is that
correct?
Yes, for shifting bl ane.
And then to the next page -- sorry, back to the
previ ous page, and then you say:

"Q And as a matter of fact initially you
sort of |aughed at them when they
suggested that anyone in your group had
had anything to do with this nurder?
Yes.

Q And you indicated to them that it just
couldn't be as far as you were

concerned?

A | can't remenber, |'m not sure; |
can't say.
Well, you said words to that effect?
Yes.

Q And at that time you were endeavouring
to tell themthe truth to the best of
your ability and recollection?

A Yes; yes.

And so again | think that -- anything to
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el aborate on that, M. Tallis, or is that simlar
to what we have tal ked about as far as your
approach and using M. Cadrain's visit with the
Regi na police to discredit his |later evidence of
observation of blood?

Oh, | think you've fairly covered it. The only
thing I would make, observation | would make is on
the odd spot on this transcript there is some
mar gi nal handwriting here and there, that's not ny
handwriting.

And | --

And |'m sure that's understood.

Yes, and in fact the Comm ssion used this version
of the transcript, |I'm not sure whose version it
is, but the handwriting was put on |ater by
someone else, so | appreciate you bringing that to
our attention, and | think we can ignore the
handwriting on the side.

Then again when you get back to,
just scroll down, you then talk about his return
to Saskatoon and he says, as far as being a
suspect:

"A  Never meant nothing to nme anyway.
Q | see; it never meant anything to you

anyway. Well then, when you got back to
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Saskat oon you in effect |earned that you

You had no idea that you were a suspect?

imted to you?

were still a suspect?

A No.

Q You didn't?

A No.

Q

A No.

Q And this was never int

A What does intimte nmean?

Q Well, it was never suggested to you that
you were a suspect?

A Yes, it was suggested

on the |last - on

the prelimnary hearing; but well,

you've got nme m xed up."

And then the next page, again a bit of an

exchange here about whether he was a suspect,

and:

"Q At the prelimnary hearing | suggest to

you that you told ne t

hat after you

returned to Saskatoon you found out you

were still a suspect?

No, you told me that.
Q No, but just a nonment

you were asked whet her

out you were a suspect
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i ndi cate . . ?

| said yes then.
Fine; and you were under oath at that
time?
Yes?
And did that worry you?
No. "
And didn't it worry you in Regina when
you were being interviewed by these
peopl e?
No. "
just down at the bottom
| take it that it wasn't worry that
woul d cause you to be forgetful in
Regi na when the police were
interrogating you?
No.
Well now, you were questioned by police
officers from Saskatoon in Regina,
weren't you?
They brought me down to Regina for

guestioning - or just brought me down,

| guess.
Well, when was this?"
Yes, after | went to the police and told
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t hem everyt hing."
And again can you explain why you would have
brought in this issue about the city police |ater
taking himto Regina?
Well, | was trying, | think there, to establish
that he wasn't attributing the interrogation
techni ques and so on to his, causing his
forgetful ness.
Okay. And then if we can go to 031255, pl ease,
and this is the transcript of your address to the
jury, M. Tallis, and when | was dealing with Dr.
Ferris about this |I identified, and I'll identify
it again, this transcript was prepared in 1992 by
a court reporter -- if you can just go to the next
page -- and it tal ks about dots being in there,
where several words, a single word or severa
words were m ssing in the transcript, so | just
want to point that out when | take you to this, in
some cases it's not conplete, but if we can go to
031282, and this is page 24 of your, the
transcri pt of your address to the jury and | just
want to go over what you said based on this
transcript to the jury about Al bert Cadrain's
evi dence, and you say:

"W have a series of events here that,
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in my subm ssion nmerit very carefu
scrutiny, and | suggest to you that they
sinmply cannot be credited when tested
reasonably.”
And that may well be credible. "You see --"
| think it should be.
Cr edi bl e.
"You see, we have the suggestion at
Cadrain's that David was in a rush, and
| must enphasize this, a rush to get out
of town, and yet we have very cl ear
evi dence that this is not the case, and
even after the car was fixed. Now ny
| earned friend cannot have it both ways
and you nust, | suggest, | ook at the
ot her evidence, | ook at the factual
situation and not sinmply divorce just
one aspect of it fromthe other."
| think this refers to Albert Cadrain's evidence
that they were in a hurry, and I didn't take you
t hrough the other evidence, but it related to
getting the car fixed, |ooking for Leonard
Woyt owi ch, | ooking for Albert's girlfriend's
boots and the trip around town that day. Would

t hat be what you were referring to there?
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Yes. | think we probably discussed that yesterday

when | was giving evidence and that's certainly

what | was referring to.

And if we can go to the top of the next page, you

say to the jury:
"Now, one of the areas that | suggest to
you nmust be scrutinized very carefully
is the allegation of Cadrain that there
was bl ood on David's clothes, and | am
going to put the position as fairly and
frankly as | can to you on this. \When
you are assessing this evidence, | say
to you this: Isn't it a strange thing
that this boy had no menory, had no
menmory of that blood not for a few days
but for weeks -- and remember that in
his case he was questioned by the police
in Regi na and he does not suggest that

he was hol di ng back on them no

suggestion of that. Hi s evidence as |
recall was -- and he changed it fromthe
prelimnary hearing -- was that he was

trying to tell the truth at that time,
trying to tell them what he knew, and if

| recollect his evidence correctly, he
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| aughed at them and was quite clear
his mnd at that time that nobody in
car had anything to do with this."
And scroll down a bit:
"Now it is true "
And a break in the transcription:

he was a suspect hinself, he

comes back to Saskatoon and you may wel |

infer that he considered hinself a
suspect but | say to you "
And then a break,
"... that this is something that
warrants very careful consideration

And then the next page, you say here:

"And as | understand it his position

here is, and he was being quite sincere

about it, and accordingly |I say to you

that this is evidence which you are

entitled and ought to reject, having

regard to the circunstances that were
outlined in the case before this court.

And in this connection you may remenber

t hat he was very clear on this, that

when he was being questioned in Regina

he had no recollection of any garnent,
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no recoll ection whatsoever."

And | think that's the end of it. So again,
woul d that fairly summarize, M. Tallis, what you
were, the position you were taking with respect
to Albert Cadrain's evidence and how you
attenpted to either underm ne or mnimze the
effects of that?
Yes, and | think if I recall correctly, later on I
was able to persuade the judge to charge
additionally on that point, but that's a separate
mat t er .
Yeah. | will take you -- | decided to do the
charge to the jury when we've gone through some of
these witnesses and we'll go through some of
t hat --
| understand.
-- because they overlap a bit, but |I think there
is mention there and | will certainly bring it up
for you when we get to that point.

If I can now turn to Ron W son.
Can you tell wus, sir, your -- and you've already
tal ked a bit about M. WIson, but again, your
general inmpressions of himas a witness, not only
what he had to say, but how he had to say it and

when he said it?
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Well, as | said to you earlier, | assessed him as
being a treacherous-type person and, | ooking back,
| have no doubt that one of the things that
certainly influenced me was how, at the trial, he
certainly "improved”, if | can put inproved in
guot ation marks, on his testinmny on a cruci al
factor and that is the time element. W've

di scussed that, so I don't want to bel abour it,
but that's one of the things that | certainly do
recall.

And did you get any sense, and | think we touched
on this earlier, based on what David Ml gaard told
you about the facts of that morning, | think you
told us that Ron Wl son, at least in his latter
statements, there was a number of items that I
think you said, based on David's version of
events, were lies; would that be fair?

Yes.

And can you tell us, did you explore with David

M | gaard, or what did you consider as to reasons

t hat m ght motivate Ron Wlson to lie?

Well, | think I've outlined the areas that |
explored with David and there wasn't anything that
one could, that he could directly suggest. I

suppose | was the one who was doing the
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specul ati ng.

Did you get any sense, and let's put aside

t heories and tal k about what you observed

t hroughout the course of the proceedings, did you
get any sense that the police may have inproperly
i nfluenced Ron W Il son or coerced himto give

evi dence that was not truthful ?

Well, | think one of the reasons | wanted to try
and elicit information from I nspector Roberts was
to see what had happened because | knew that M.
Roberts had adm ni stered the polygraph to him but
as |'ve told you earlier, nmy assessment of M.
Roberts was quite negative | guess is the best way
| can put it and certainly didn't assist in
throwi ng any |ight on what had been done in the
test or any prelimnary questions or

post - pol ygraph questions and so forth.

Was your, if you can tell us your understandi ng of
when Ron W lson's, and I'll go through these
statements with you, but | think what we'll see is

an initial statement back on March 3rd, 1969 and
then statements, May 23rd and 24th, 1969 that were
incrimnating of M. M gaard. Do you recal

whet her you were aware that his incrimnating

statements canme after his polygraph session with
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| nspector Roberts, would you have been aware of

t hat ?

If I wasn't aware, | may have been suspicious
because | think that's why | wanted to interview
M . Roberts.

And we have not dealt with the motel room

reenact ment witnesses, Craig Melnyk and George
Lapchuk; however, the evidence that is before the
Comm ssion is that in fact it was Ron W /| son who
vol unteered the names of Mel nyk and Lapchuk to the
police when they were driving himup to the trial
in January, 1970 and | think the evidence is that
that's how the Crown and the police became aware
of it. Were you aware at the time of trial that
M. WIson had played a role in having that

evi dence and information communicated to the
authorities?

No, | was not aware of that, or had not heard of
it until actually you mentioned that there had
been testimony adduced at this Conm ssion |Inquiry
to that effect.

And can you tell us, | appreciate you didn't know
it at the time, but if you had, would that have

i nfluenced you in any way about what you m ght

have t hought of M. WIson or how you m ght have
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approached hi m?

Well, | already thought of him as being a
treacherous type of person and that certainly
woul d have confirmed it.

And when you say treacherous, what do you nean by
t hat ?

Well, you can use a number of terms, treacherous,
shifty.

Did you have the inmpression, based on what you
observed at the time of trial, that he was out to
get M. Ml gaard or that he was going out of his
way to be, give damagi ng evidence against him or
what were your observations?

Well, he didn't exhibit that tendency in terms of
demeanour, but he certainly in my view, in the

i ght of what David had told me about things, |
consi dered himto be treacherous, maybe
back- st abbing could be another term but --

Did you have any trust in what M. WIson m ght
have to say?

Well, | thought that, particularly after we cut
down that time factor in a very significant way, |
felt that he really was confirmng ny assessnment
of him Now, | don't like maligning people, but I

have to say to you, as | said this morning in al
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candour, that was ny assessment of him

And did you have any sense as to why he was doing
t hat or what m ght have pronpted himto do that?
No, | was never able to put my finger on it, one
can al ways specul ate, and David was not able to
suggest anything like that. There was no
suggestion of any drug deals that had gone bad or
any friction over girlfriends or anything wth
hi m

Did you get any sense that M. WIlson was a
reluctant wi tness, someone who was there and
didn't want to be there?

He didn't come across that way.

How did he come across?

Well he canme across as though he was there and he,
| think he wanted to portray that he was there
giving evidence that was incrimnating, and that's
all there was to it.

As far as your approach in dealing with M.

Wl son, would it be fair to say that you would
have | ooked at the statenments that he provided to
the police to give you some background and some
idea as to where you mght go with him on
Cross-exam nation?

Yes. And | had made, while | don't have the
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details in ny head, | had made inquiries, as |
told you, in Regina, and in particular | |earned

somehow that he was com ng up in Court on
something as well. And while | told you the other
day that he wasn't actually testifying, | remenber
being there for some type of proceeding, and then
| ater getting information, sonme information about
him which I"'msure | put in the file. And the
thing that | remenber particularly was the charge
of conspiracy to defraud, or something |like that,
and | was able to get very clear material that
David was not the co-conspirator. | think I
mentioned this to you earlier, and | felt that |
was able to put that question near the end and not
overstep the mark, as far as putting David's
character in issue.

Okay. If we could go to -- and I'lI|l take you to
that part in the transcript later, M. Tallis.
006707, please. And this is the front page of the
March 3rd, '69 statenent, if we can go to page
709. So this is M. Wlson's, it's a typed
version of his statement, it's March 3rd, '69, and
it's the first statement that he gave to Inspector
Ri ddel | of the RCMP. And | think you've told us,

M. Tallis, that you would have, number one,
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received a copy of this statenent, we saw a letter
August 15th, 1969 from M. Caldwell to you
enclosing a copy of this; and |I think you' ve al so
testified that you would have been aware of its
contents on August 4th, 1969, or possibly even had
anot her copy of it at that time; is that correct?
Yes.

And would it be fair to say that you would have
spent some time going over this statement, both on
your own, and with David M| gaard?

Yes, we certainly discussed all the background
that's here.

And would you have | ooked at this statement, or
reviewed it, with a view to determ ning how best

to use this statement at trial?

Yes.
And let's just go through parts of it and I'll ask
you a bit further on that. Now this is the sane

day that David M| gaard gave his statenent to

M. Karst in Wnni peg and Nichol John gave her
first statement March 11th, 1969. Do you recall
ei ther discussing with David M| gaard or trying to
ascertain whether or not David M| gaard, Ron

W |l son, and Nichol John spoke to each other after

their return to Saskatchewan in early February, in
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ot her words talked to each other before they gave
statements to the police in early March 1969?

' m sure | talked to him about it, and | think the
answer was that they had not, that he told me they
had -- that he had not been talking to them

OCkay. So if we can go down, | just want to go

t hrough parts of this, we have been through this
bef ore. M. WIson, again, he tal ks about the
Peace Hill district. | think you told us on
Thursday that you recalled Pleasant Hill being
used by M. Ml gaard; do you have any recollection
of Peace Hill comng up in your discussions with
hi m as being an area where they may have been

| ooking for?

Well 1, nmy recollection is that David used the
term "Pleasant Hill", but, you know, that's so
| ong ago, he m ght have said Peace Hill, but I

think it was Pleasant Hill.

Again, if we could just scroll up, and he talks
about arriving in Saskatoon on the norning of
January 31, '69 at 5:00 or 6:00 a.m, began
driving around | ooking for Albert's house and then
we ended up going down this alley and we canme
across this car that was stuck in the m ddle of

the day, and | think this is the Danchuks. I f you
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go to the next page, we won't go through all of

it, but it does describe -- or the first incident

t hat he describes in the statement is getting

stuck at Danchuks, tried for about an hour to get

the car out, invited Dave and Nichol into the

house. Then to the next page. And then he goes

on, | won't go through it, but he goes on to talk

about getting their car fixed, then driving to

Al bert's house, and then at the top -- there is no

mention of the Trav-a-leer Motel in the narrative,

| won't bother going through it, M. Tallis, you

can take nmy word for it as to what's in this

statement, we have been through it many ti mes. He

t hen says:
" started tal king about this trip and
Al bert decided to come with us. Dave
went out to get his suitcase because he
wanted to change his clothes as they
were dirty. When he did this, he drove
the car around the block so that it
woul d be parked on the sanme side as the
house. At this time the line to ny
transm ssion broke."

And then, down at the bottom it says:

"The reason Dave changed his cl othes was
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because they were dirty. | changed ny
pants because | spilled battery acid on
them At no time during the tinme we
were in Saskatoon was Dave M | gaard out
of my sight for nore than one or two

m nutes, the one time being when he
drove the car around the block. This
woul d be well after daylight. | never
knew of Dave to have a knife. | am
convinced that Dave M | gaard never |eft
our conpany during the norning we were
in Saskatoon. The coat he was weari ng,
a brown one, is now at ny place as it

al so has acid burns and the pair of
pants he changed is now in my car in the

back seat."”

the bottom

“"Al'l during this trip there was never
any mention about the murder of a girl
in Saskat oon. In fact, | didn't even
know about this murder until the police

told nme today."

Now | went through, quickly, parts of that, M.

Tallis.

You told us yesterday, when we were

dealing with the statement that David M| gaard
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had given to the police, that in |ooking at that
statement and how you m ght use it or deal with
it, that in addition to what is said in the
statement it was also inmportant how it was said
and, as well, significant om ssions in the
statement; do you recall giving that evidence?
Yes, | do.

And would the same apply when you, as defence
counsel for David M| gaard, are |ooking at the
statement of a witness that's going to testify
against M. Ml gaard?

Yes, that's so.

Now i f we can go through Ron W Ilson's statement
and just what's in it and not in it conpared to
the version of events and the facts as M.

M | gaard explained themto you, and again | wil
state as | stated when | did with David M| gaard's
statement, this would be -- | take it you would be
famliar, M. Tallis, with the fact that police
statements -- that police officers have different
styles in recording statements; is that fair?
Yes.

And so if it's a question and answer, or what is
in a statement m ght be based not on what the

wi tness stated, but more on what was asked of him
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or her; i1s that fair?

Yes.

Wth that caveat in mnd, if we go through this
statement, what | think we can identify as not in
this statement but is a fact that you were
instructed by M. Ml gaard, and | want to ask you
whet her those would be considered significant

om ssions. The first one would be the theft of a
battery in Regina before they left, and the second
one would be the elevator break-in, and it -- it's
been said that it m ght be understandable why a
young person in jail mght not want to vol unteer
crimnal activity to a police officer. Putting

t hat aside, would the fact that those two itens
are not in this statenment, would that be

considered to be a significant om ssion?

|, in the context that you present, | would view
it -- view them as significant om ssions.
And, just in the context, is it fair to say that

t hat om ssion m ght be explainable by the
circunstances, in other words that M. WIson was
in jail and that he m ght not want to provide
incrimnating information to the officer; is that
fair?

Yes. That's, you know, --
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And that --

-- that's a suggestion that | can't disagree wth.
Now we' ve heard from some wi tnesses as well that
t hat goes further, that if this group had been
involved in a nmurder, or one of them had been,

t hey m ght also not want to volunteer that as
well; is that fair?

| suppose that's the other side of the coin that
sonme people m ght advance.

And, again, the next point would be the talk of
robbery and purse snatching on the trip down. I n
the | ater statement from Ron Wlson to the police
that's included. | think your evidence was, based
on what David M| gaard had told you, | think you
told us you couldn't recall himtelling you about
t hat discussion on the trip but he did tell you
about what he thought when they saw the |ady for
directions; is that fair?

Yes, yes.

And, again, the fact that M. WIlson -- or that
that information is not in the statement; would
that be a significant om ssion in your view as
defence counsel trying to decide how to use this
statement ?

| think that was a significant om ssion.
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And, as well, the statement does not talk about
the vehicle -- maybe we could just have the
statement back up for a monent -- does not nention

anyt hi ng about the vehicle, Ron W I son, David

M | gaard, and Nichol John, stopping a woman and
asking for directions that norning when they
arrived; would you view that as being a
significant om ssion?

Yes, well that was, | would tie that in with the
earlier discussion we had a noment ago about

| ooking the | ady over.

Okay. But just the fact that on the trip that

mor ning they actually stopped a | ady and asked for

directions -- and let's go back a bit, | think,
and I nspector Riddell is deceased, he has not been
here to testify, but | believe the evidence is

t hat Ron W | son was being questioned because David
M | gaard was consi dered a suspect, and they were
guestioning him about their activities this
morning -- or that morning to try and determ ne
whet her M. M| gaard m ght have been involved in
the crime, | think that's the evidence.

Okay.

So again, in that context, would the fact that

this statenment, for whatever reason, does not
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include the reference to the M| gaard, the David
M | gaard vehicle stopping a woman and asking for
directions in the norning, would that be a
significant om ssion in your view?

To me it was significant.

And the fact that, after stopping the woman for
directions, that their vehicle got stuck and that
David M| gaard and Ron Wl son |eft the vehicle for
a time period that | think David described as a
short time period, but for a time period; would
that be a significant om ssion fromthis

statement ?

Yes.

Woul d the fact that, after |eaving Saskatoon on

t hat day, that David M| gaard threw a woman's
compact or a conpact out the w ndow -- and, again,
putting aside the reasons as to why that may not
be in there -- but would that be a significant

om ssion in your view in |ooking at this statement
as David M| gaard's defence counsel ?

Yes.

There is also no nmention in this statement about
attending at the Trav-a-leer Modtel to get a map;
woul d that be something that you would view as a

significant om ssion?
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Yes.

Now there are a couple of statements in here that
are not om ssions but statements that may well be
at odds with what David M| gaard told you, and I
suppose it depends on, if we can go to page 4 of
006712, it depends on what M. WIson observed.
But there were two where M. W I son says:

"l never knew of Dave to have a knife.",
and | think you have told us that M. Ml gaard
told you that he did have a knife on the trip?
Yes, |'ve described that for you.

And now | suppose it's possible that M. W son
was not aware of that and that m ght explain why
he would say that; is that fair?

Yes.

And on the previous page M. W I son says:

"At no time during the time that we were

in Saskatoon was Dave M | gaard out of ny

sight for nore than one or two m nutes,

then the next page:
"... the one time being when he drove
t he car around the block. This would be
wel |l after daylight."

And that's the incident at Cadrains. Again, |
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don't want to get into wordsmthing, but if this
is read that "the only tinme that David M| gaard
left my sight was only for one or two m nutes and
that's when he drove around the block"”, again,
woul d that be inconsistent with what David
M | gaard had told you?
Well we're talking, really, about two different
t hi ngs. David had told ne of the stop, we'll say
stop number 1, --
Yes.
-- and then there was the stop at Danchuks, and
then | ater was the driving around the Cadrain
alley --
Yes.
-- after comng. OF course they had gone to the
Trav-a-leer, so it was in that context that I
woul d have discussed it with him and this, of
course, doesn't really cover that.
Ri ght . If we can maybe just have page 3 at the
top and just read it again, | think what -- no,
sorry, the bottom of page 3 and the top half of --
t hank you. If this is read, he says:
"At no time during the time we were in
Saskat oon was Dave M | gaard out of ny

sight for nore than one or two m nutes,
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the one time being when he drove the car

around the block."
And that's referring to the incident at Cadrains?
Yes.
And | suppose if that's, if what that statement
says is that that was the only time that he was
out of my sight, that would be inconsistent with
what M. Ml gaard told you; is that fair?
Yes.
And | suppose one mght also read it by saying "he
may have been out of ny sight on more than one
occasion for one or two m nutes, and the one tinme
was when he drove around the block"? And, again,
| don't want to get into wordsmthing, but | take
it that that would be an issue that m ght be
i nconsistent, is that fair, depending on how one
reads that?
Yes, depending how you read it. | must say |
don't think |I read it that way, but --
And how did you read it?
Well | think |I read it as though he was saying, in
effect, it was only one stop.
Okay. And, again, would that be inconsistent with
what David Ml gaard had told you?

Yes.
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Tell us your concerns about this statement and how
you m ght use it to cross-exam ne Ron W | son or
even to submt it as evidence at trial?

| thought that that would have been a very risky
approach, because if one tried to put it in then
it would -- | think the trial judge would have
permtted Crown counsel to then refer to the

om ssions by asking the witness through whom it
went in "did he tell you this" or "did he tell you
that" in respect to the om ssions.

The second thing is that, if
this statement were put in, there is always the
real risk, whether you agree with it or not, that
the learned trial -- that |earned counsel for the
Crown would say "well now did you give a further
statement on this", and that the trial judge m ght
order its production and have whatever use nmade of
it as he would think proper, so --

And were you -- oh, I"'msorry, carry on?

So those are real risks, in nmy mnd, that were in
my mnd at the tine.

Were you concerned about M. W I son being asked

t he question by either Crown counsel or the Judge
as to the reasons for the om ssions in the

statenment ?
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Well that would be one of the things that would
undoubtedly be very risky, and I -- and | -- in
| ooking back I think there is a good I|ikelihood
t hat woul d have been permtt ed.

And what did you anticipate M. WI|son's answer to

be?

Well, having characterized him or assessed him as
a treacherous type of person, | could see him
saying "well | was just trying to protect ny

friend", and | say that because of ny sense that
he was a treacherous type of person.

And - -

| wanted to avoid that type of thing at all cost.
And some have said that -- and including, |ater,
Ron W lson, and I'Il refer to that -- that it was
as simple as saying M. Wlson's first statement,
the March 3rd, '69 statement, was the truth, and
the conplete truth, and that sinply should have
been put in, and that would be the end of the
matter. Did you view his March 3rd, 1969
statement, based on what David M| gaard told you,
as being the truth and the complete truth?

Well | knew it |acked significant details, and
with the utnmost respect to those who have a

contrary view, | didn't see it as that sinple.
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Okay. We'll maybe pick up on that tomorrow
mor ni ng.
(Adj ourned at 4:30 p.m)
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