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Transcri pt of Proceedings

(Reconvened at 9:05 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.
ALL COUNSEL: Mor ni ng.

CALVI N FORRESTER TALLI S, conti nued:

BY MR. HODSON:
Morni ng, M. Tallis.
Mor ni ng.
When we adj ourned yesterday we were talking about
the factors that went into your advice to M.
M | gaard about whether or not he should testify,
and | just want to cover a few nore areas there.
As well, | think when we went through your
interview, when we went through your interview
with M. Ml gaard and went through what he told
you, | think as well you provided sonme comentary
about how some of that information m ght be
prejudicial to himif he were to testify, but I'm
wondering if we can just try and capture that.
Start off with first of all, and
you've already tal ked about this, but your
assessnment of how David M I gaard woul d handl e
guestions not only from you but fromthe
prosecutor, and apart from the substance of the

answers -- and | think you've already told us that
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on a number of them his answer would be "I don't
know" in trying to explain why he did things --
but apart from the substance, what was your
assessnment of how -- the manner in which you

t hought he would answer some tough questions,

that -- how the jury m ght view that, and did you
do a nock cross-exam nation of himto try and get
a sense of how he m ght be perceived by the jury?
Well | did not engage in a robust

cross-exam nation of him and nmy questioning was
conducted with what | will call civility, because
| think that fairly describes it. But | did
realize, fromthe questions | asked and i ndicated
t hat woul d be asked of him that he would come
across as having difficulty in answering the
guestions, and of course answers like "I don't
know" or "I don't remenber”, while perfectly
truthful, can convey a different inpression, and
t hought that when taxed in a robust

cross-exam nation it could well portray that type

of situation. Once again -- and | hesitate to use
the term -- but from my experience at the time |
did have gut reactions to things -- and | think

probably nost counsel would either use that word

or different words to convey the same neaning --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 122 - Friday, February 10th, 2006

Page 24598

but that, essentially, is the advantage that | had
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at that stage, in trying to make the assessnment
with him  And of course, as |'ve already told
you, | discussed the options that were avail able
to him and then the rest followed fromthat. I
don't know whet her that answers your question in
sufficient detail or not, --

Yes it does.

-- but I don't want to be too | ong-w nded.

No, and | think it raises an interesting point,

t hat you have a client who is innocent, telling
you he is innocent, and you are proceeding on that
basis, and that you have no doubt would tell the
truth when he testified, | think you've told us
that; correct?

Yes.

You had no reason --

Well the best illustration of that is, you know,

t he purpose in stopping the |ady, you know, what
did he have in m nd, and he would have said "well

| must say that | | ooked her over with a view to
robbing her or snatching her purse”, but |'ve gone
t hrough that with you.

So again, just back on the point, that sonmeone who

tells you he is innocent, and is presented to tel
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the truth and you believe he will tell the truth,
but that at the end of the day his evidence, |
think you are telling us, would end up hurting his
own case and hel ping the Crown case by himtelling
the truth?

Yes. Yes. | always thought that, as a counsel,
one had a duty to explain the options to a client,
but more than explaining the options, as | said
yesterday, | thought a person in that situation
was entitled to my frank assessnment of the
situation. And that, of course, was based on ny
knowl edge of the components of the case and, also,
my knowl edge of the type of questions that would
be put to him and that was |argely based on ny
general experience as well as ny experience in

t hat particul ar setting.

If we can then nove on as well, and | just want to
touch on each of these in this area, we've talked
about them already, but you also told us that you
felt there was a risk that, if David M I gaard
testified, that he m ght, despite your efforts and
his efforts, but that he m ght put his character
in issue through inadvertently bringing his
character into issue by answering a question with

words like "well, I'"mnot the type of person who
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woul d do that". | think you described, and |
think you told us that that was a risk, that if
that were to happen it would open up an area where
you felt damagi ng evidence would then be presented
t hrough your own witness, M. Ml gaard, but

possi bly opening up an area for the Crown to cal
some ot her evidence; is that fair?

Yes. | think I"ve generally covered that earlier,

but if you'd like me to go into it --

No, | think unless you would want to add anyt hing
to that --

No, | don't think I can usefully add anything to
what | told you earlier in these proceedings.

And in addition to what you knew | think you told
us, based on what you knew from your interview
with M. Ml gaard, that in and of itself caused
you pause? | think, in other words, that you felt
that, if character were an issue, it would be
damagi ng; is that fair?

Yes. And | thought that this can be opened up by
answers to questions on cross-exam nation, and --
Now we know in this Inquiry what M. Caldwell had
in this area by way of information, and | think
| ve shown some of it to you, and I think it's

fair to say that he had information about David's
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background that you didn't have. And would th
be something, at the time, that you m ght have

antici pated or thought about, know ng that Dr.

at

McDonal d had interviewed M. Ml gaard, that M.

Cal dwell m ght well have his own damagi ng

information that you are not aware of?

Yes. And David had, | think, been quite candid

with me about his difficulties, and that inclu
any conflict with the | aw.

If we can then turn to the drug use, and you'yv
tal ked about that a bit, and | think what you
told us, that it was a two-edged sword, on the
hand if you could use it to discredit WIson,
John, and Cadrain, that would be fine, but the
risk was that the jury m ght, knowi ng that Dav
was in the same group as these people, m ght,

t hough there was no evidence of alcohol and dr

des

e
have

one

id
even

ug

use on the morning of the murder, m ght somehow

associ ate the drug use with hin?
Yes.

And | take it, if you called M. Ml gaard to

testify, that you would expect M. Caldwell to

spend some time with his drug use, much as you
with the Crown witnesses?

| think that that's a fair assessnment on your
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part .

And | take it there'd be a risk, then, with the

jury drawi ng an adverse inference about the type

of person M. Ml gaard was, and | think you made a

comment earlier about trying to keep out sone
this extraneous evidence, because the real iss
was whet her or not he had commtted the crime
opposed to what type of person he was?

That's correct.

of
ue

as

| now want to go through, and |I think you told us

when we went through this that there would be
or when you gave advice to M. Ml gaard, you t
himthat he would end up confirmng some facts
that were incrimnating that had been led in t
Crown's case; is that correct?

Yes.

And | just want to go through those. | think

old

he

there's -- |'ve got nine points here. The first

one woul d be the discussion about travelling f
Regi na to Saskatoon, the discussion in the car
bet ween Ron and Davi d about breaking and enter

and robbing, or break and enters and purse

rom

i ng

snatchings to finance the trip, and | think you've

told us you don't remember David telling you t

No. And | would have taken the position that,
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sure, that this was off limts.

Okay. But putting aside, putting that aside for
the monent, in fact | think you were able to keep
that out; is that --

That's right.

So assum ng --

And that's why | made the comment "off limts",
because nmy argument would have been that since it
has been ruled inadm ssible as part of the Crown's
case, | would have argued that it ought not to be
a subject of cross-exam nati on.

If M. MIlgaard had testified --

But, you know, there was no guarantee that it

m ght be ruled conpletely inadm ssible, there is

al ways the possibility that it would have been

permtted on the issue of credibility, but I'm
just alerting you to the fact that | was alive to
this --

| think -- yeah.

-- consideration.

And | think you may have told us that, if you
cal |l ed David, you would |ead the evidence about
what he thought about the robbing or the purse
snat chi ng when they approached the woman?

Yes.
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s it possible that that evidence m ght have
opened up discussions earlier in the trip about
their intentions?

| think that it m ght well have.

So just on this point, the fact that -- and again,
| appreciate you don't recall David confirm ng or
denying this, but if in fact he had -- in other
words that there was no dispute that he and Ron

W | son di scussed break and enters and purse
snatchings, if M. Mlgaard was called and if the
evidence was otherw se adm ssible, | take it that
he may end up confirm ng what M. W I son had to
say about the subject --

well --

-- and maki ng what was otherw se inadm ssible
adm ssi bl e?

Well |'"m not sure that, | can't say that he would
have gone that far w thout the benefit of nmy notes
now, but the mere asking of the question creates
an atnmosphere that is not hel pful.

Okay. If we could now turn to the issue of the
knife, I think you've told us that M. Ml gaard
woul d confirm that he had a knife, although a
different knife than the one identified by WIson

and John, --
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Yes.

-- and that, also, he couldn't find the knife, in
ot her words he couldn't produce the one that he
had in the car?

No, he didn't know what had happened to it.

And so | guess in sone respects, although he would
say it was a different knife, he would confirmfor
the jury that he had a knife and perhaps |lend sonme
credibility to WIlson and John when they say they

observed a knife?

Yes, | am sure this would have been an area for
robust cross-exam nation, if | may use that term
agai n.

And then, third, he would confirmthat he and the
people in his car stopped a woman for directions
in an area in the vicinity -- and | use that term
and 1'll come back to that -- in the vicinity of
where Gail MIller's body was found. And | think
what you have told us is that he couldn't deny
that it was in that area, and that it was
generally on the west side between 20th and 22nd
Street, and he wouldn't be able to say it wasn't
there; is that fair?

Yes. We couldn't, we just couldn't pinpoint the

avenues.
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And if M. Caldwell had taken out a map and, much
as you did, and asked him to point out where they
went, that he went through 20th to 22nd Street, up
and down the avenues, would you have a concern
that the jury m ght conclude that he was in the
vicinity of Avenue N and Avenue O?

Well that, of course, was part of my concern, and
| knew that questions would be directed to that
area.

And then, nunber 4, he would confirmthat their
vehicle got stuck after -- and, again, whether it
was bl ocks or shortly after -- but after they met
the lady for directions, he would confirm that
part of W I son and John's evidence, and that he --
and that that |ocation would be, again, in the
vicinity of where Gail MIller's body was found?

In other words he couldn't deny that it was there,
he couldn't say it was, but again between 20th and
22nd Street and on one of the avenues; is that
fair?

Yes. "Vicinity", | used it in a very genera
sense.

Yeah. And that he would di spute, however, M.

Wl son's evidence that he was gone for 10 or 15

m nutes and he would say "for a short while", so
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he would confirm that he left the car but he woul d
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di spute for how |l ong; correct?
That's right.

Nunber - -

Hi s evidence would have been that it was a very

short tine.

Number 5, he would confirm the evidence of W/ son

that two men came al ong and hel ped pushed out

their car; is that correct?
Yes.
6, he would confirmthat he would -- that he did

in fact drive WIlson's car around the block and

alley at the Cadrain house on a couple of

occasions, and | think you've told us his answer,

hi s explanation would be "I like to drive"?

That's correct.

And 7, again there m ght have been an issue about

adm ssibility of this, but in the event that it
became adm ssible for some reason, that he was
driving fast between Saskatoon and Cal gary?

Yes. | mean his explanation was, you know, he

liked to drive fast.

And then eight, that he would confirm the evidence

of WIlson and John that he in fact did throw the

compact out of the car and his answer woul d be

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 122 - Friday, February 10th, 2006

Page 24608

don't know where it came from and | don't know why
| threw it out?

That's right.

And then lastly on the nmotel reenactnment, he would

say, he would confirmthat he was there with those
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people, that he was stoned and that he couldn't
deny doing what was attributed to him but that if
he did those things, he would say he would have
been joking; is that correct?

Yes.

So again on those points, and again there may be
some others, but | think that was what you ended
up telling us earlier on when we went through the
interview, | think you've told us your concern
there is that he would end up, through his own

evi dence, confirmng a significant -- significant
facts that were put forward as the Crown's case.

| think you told us that some of them or perhaps
even all of them m ght be viewed as suspicious by
the jury; is that fair?

Yes, and | would, | think |I used the termthat it
woul d tend to perhaps strengthen the Crown's case,
t hat was ny assessnment, that all of this, having
regard to the questioning that would take place in

cross-exam nation would probably tend to
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strengthen the Crown's case by reason of sone of
t he evidence being confirmatory of significant
matters that had been advanced by the Crown.
And just on that point, given that your tact with
W | son, John, Melnyk and Lapchuk and even Cadrain
was to say that they were unsavoury characters,
therefore, jury, view their evidence with some
doubt, would the fact that your own client, if he
testified and confirmed some of that, would that
underm ne, to some extent, your ability to say
t hese people shouldn't be believed?
| think so.
We tal ked about the police statements, you brought
t hat up yesterday, that the first statement David
gave the police, it's 305273, and | think you
referred yesterday to your concerns about sonme of
the answers that he gave in that statenment:
"Q Were you in Saskatoon this year?
Maybe.
When woul d you have been in Saskatoon?
A " m not sure."”

And | think you told us that his evidence would
be that he knew he was in Saskatoon and he knew
when he was there; is that correct?

Yes, | already -- | nmentioned that to you | think
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earlier.

And just generally on the statement, | think you
told us you had concerns that he would be
cross-examned, | think, in a robust manner about
not only what he said to the police, but how he

said it and also what he didn't tell the police;
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is that fair?
That's correct.

And is it fair to say, we went through the

statement in detail, that you had concerns that

his initial statenment to the police of March 3rd,

1969 m ght end up being damagi ng evi dence agai nst

hi m because of what he said, how he said it and

what he didn't say?

That's correct.

Now, next | want to turn to the, just the | ast

poi nt, and that would be if M. MIlgaard testified

what evidence he would add to the m x; in other

wor ds, what evidence would he give that was not

presently before the jury that m ght be damagi ng,

and the two points |I think that you brought up

wer e, nunber one, that David Ml gaard told you

when he approached the woman that he had thoughts

of robbing the woman or snatching her purse,

words to that effect, when he approached her.
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Now, that evidence did not come out at trial;
correct?

That's correct.

And if M. Ml gaard woul d have been called, I
think you told us you would | ead that because
undoubtedly it would come out in M. Caldwell's
cross-exam nation and you would want to take the
sting out of it?

Yes.

And so again, and | think you've told us that that
evidence woul d not be helpful to M. Ml gaard's
case?

No, and | thought that that would be explored or
expanded upon in the context of what had been said
about |ack of money and so forth, but here again,

| don't want to repeat what |'ve already told you.
Sure. And the other point | think you told us,
and again there may be others that fall into this
category of evidence that he would add to the m x,
were the pants that he changed out of that nmorning
that allegedly had the blood on them and the fact
t hat he was not able to find them and the fact
that he couldn't find his knife, for exanple, that
t hat woul d be something that would be before the

jury that M. Caldwell would be allowed to
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cross-exam ne him and say, well, you know, why
don't you have the pants, you know, do you have
your other clothes, where are these pants and the
knife, etcetera, and may be an inference that he
had them and wasn't providing them 1is that fair?
Yes, that's a fair assessnment, and |I'm sure was a
factor that | considered.

And | suppose we then weigh, or you did, | think,
told us you then weighed that, the risks with the
benefits, and | take it the benefits of having him
testify would be that the jury would hear him get
on the stand and say | did not kill Gail MIller?
That's correct.

Whi ch woul d be an inportant thing to have your
client say?

Oh, yes. That's why these decisions are never
easy and this one wasn't easy, and that is, wasn't
easy for him and yet | felt that | couldn't shirk
my duty or abdicate nmy duty to discuss it with him
and give him advice on the matter for his

consi deration.

And | think you told us earlier that based on

t hese factors, you had sort of cone to the

concl usion, weighing everything that your advice

was, that he should not testify, that he would
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damage his case?

Yes, and he would strengthen the Crown case in
some material respects, so | guess we're talking
about the same thing really.

And at that time, M. Tallis, | think you've told
us you had been through a nunmber of trials, jury
trials before, and presumably woul d have had to
face this same decision in those cases?

Yes. | can't tell you the nunber of times | faced
it, but I know that | had had to face it quite a
few times, both before and after this.

| understand at around this time, or actually
maybe even a year or two prior, the Supreme Court
heard a reference regarding the Steven Truscott
case; is that correct?

Yes.

And had you | ooked into that case at all and did
that in any way influence your thinking with
respect to this matter?

| had taken nore than a passing interest in the
Truscott case long before | was ever briefed on

this and | recall that | read the book by Madam

LeBourdais | believe her nanme is, | may be
m spronouncing it, but I'mnot doing it
di srespectfully, | read that book, and then | also
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read the decision of the Supreme Court of Canada
on the reference, and from reading that particular
report and noticing that M. Truscott had been
called to give evidence before the Court, |

appreci ated what can happen with respect to a

wi t ness, and particularly a relatively yout hful

wi t ness. | say that because without revisiting

t he actual case and going through the details, |
recall that | believe a majority of the judges of
t he Supreme Court of Canada di sbelieved him on the
basis of his testinmny and pointed out a nunber of
matters which, in ny view, taken individually,
didn't amount to that much, but when | ooked at
globally or collectively led to the finding of

di sbeli ef.

Now, of course each case is
different, but | just mentioned that to you when
you were going through this matter with me because
| was very aware, with respect to matters of this
kind, and | have no doubt, on reflection, that |
couldn't help but notice that his | ead counsel on
that inquiry, or reference, was one of the giants
of the Canadian crim nal bar, M. Arthur Martin,
who | didn't know personally at that time, but

| ater got to know.
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Okay. |s there anything else, before | nove on,
M. Tallis, that you wish to add about the

deci sion and the advice you gave to M. M| gaard
regarding testifying?

| think that 1've covered pretty well everything
in my discussions with you.

If we could then go onto --

There's just one thing | would add.

Yes.

And this certainly wasn't a factor in any real
sense of the word, but you do |lose the |ast word
to the jury if you call evidence, but that in no
way really affects an assessment of this nature

where you have a person that can, in good

consci ous, give evidence, but | just nmention that
because that is a factor that | knew sone counsel
pl aced great stock in it. | viewed it as sort of

a very subsidiary consideration in this case.

Okay. If we could call up 153470, please, and
this is a document that we have not | ooked at yet
and this is your summation at the prelimnary
hearing, your argument that you made at the
conclusion of the evidence going in before

Magi strate Cumm ng to have the case dism ssed, and

| just want to go through parts of it.
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If we can go to the next page,

and | take it, M. Tallis, that the points you

woul d have been making here at the prelimnary

hearing would be simlar argunments that you woul d

then also be making at trial?

Yes. | haven't viewed it in that context, but I'm
sure you are quite correct. | think I glanced
over this, but never really read it, if you know
what | mean.

Sure. We'll maybe just go through it, and nunber
one - -

| don't recall preparing this subm ssion, but
| ooking at it, it's obvious to me that it's

somet hing that | had prepared in advance; in

j ust

ot her

words, it wasn't an off-the-cuff subm ssion at the

end of the prelimnary hearing because nost

prelim nary hearings don't involve that much

the way of subm ssions where there is some di
evi dence.
In fairness, | think this my be a transcript

your verbal subm ssions.

| see, but | must have --

You may well have had a written subm ssion as
wel | .

Yeah, | must have had something written out.
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Ckay. If we can just --
Maybe even typed out.
So here, number one that you raise is the time
el ement :

"l ask you to consider that in weighing

that matter."
And then you go on about the time, 20 to 7, and |
think essentially saying again, and you've
alluded to this earlier, that this offence could
not have been commtted by M. Ml gaard during
the time frame that it was alleged to have -- or
that it could have happened; is that fair?
Yes, | think that's a fair reading of.
Number two, you say that you have Wl son's
evi dence that his car was never in the east-west
all ey or the one running north and south, and then
Di ewol d' s evidence that the car was in there for
10 mnutes at the relevant time, and | think what
you are saying there is that that couldn't have
been Ron W Il son's car because he was driving it
and he testified it was never in there, and the
Crown's case was that that car nmust have been,
that the perpetrator of the crime nust have been,
or likely was in that car; is that correct?

Yes.
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And then again you go back to the time el ement
about the girl obviously had been handled quite a
|l ot, and then I think again you' ve touched on

t hat .

And then to the next page, you
rai sed the secretor issue at the prelimnary
hearing as a basis to have the case dism ssed, and
you say:

"The sem nal fluid that was tested by
M . Painter indicated that person in the
initial test was group A, but a
secretor, as distinct from a
non-secretor. The Crown suggests the
possibility that some of the accused's
blood is in the semnal fluid. This
possibility is put forward to dimnish a
pi ece of evidence, a piece of scientific
evi dence which initially would
conpletely elimnate David. The Crown
can't be heard to say there's a
probability it was his blood in the

sem nal fluid. The doctor suggests it
could be from the onset of menstrual
flow, or from a vaginal irritation, or

possibly from the accused, if he is
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bl eeding hinmself internally, or

externally."
So at the prelimnary hearing is it fair to say
that you were trying to rely on the frozen senmen
and the secretor issue argument to say that David
was elimnated as a suspect and that the case
ought to be dism ssed at the prelimnary hearing?
Yes.

On that basis?

Yes.
Next if we can go to 031255 -- there's nothing
further on that docunment -- 031255. This is the

affidavit that acconpani ed your address to the
jury and it appears that it was January, the week
of January 13, 1992 this was done. lt's my

under standing that the typed version of your
address to the jury was typed up in January of
1992 from some shorthand notes and it was done for
t he purposes of the Supreme Court reference and
your giving evidence there; is that correct?

Yes, it was certainly prepared for the Supreme
Court reference. | didn't take it as being
prepared for the purpose of my evidence.

Okay, sorry. That it was prepared for those

proceedi ngs?
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Yes. | must say, one of the court reporters
phoned ne to see if | had a copy of ny jury
address, but of course | explained that | didn't

have one, and secondly, even though I know that |
had it drafted out, | tried, and I think | usually
succeeded, in not reading a jury address, you have
the points there and try to deal with it in a nuch
mor e extemporaneous fashion |ooking directly at
the jury rather than reading it with your head
down on the | ectern.

If we could go to 031265. | just want to go

t hrough parts of this, M. Tallis, we've already
referred to sonme parts, and the entire document is
in as an exhibit. Just down at the bottom this
is page 7 of your address, you talk about the time
element, and | take it, M. Tallis, that that
woul d have been -- if | were to ask you what were
some of your main arguments before the jury as to
what you were putting forward to persuade them

t hat David ought to be acquitted, would the time
el ement be one of then?

Yes, it was, and, you know, that was focused on

t hroughout the trial as well.

And then the next page, and | appreciate that

there's some breaks in the transcript, but you
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start off:
"First of all --"

And this is on the time el enment,
"-- you have the deceased |ocated in one
site and you have a key and comb | ocated

you have purse and contents. You
have a sweater and boot. You have a
cosmetic bag, or you could call them
contents of a purse.
Now, | want to refer to that
because if ny learned friend is correct
in the theory that he has propounded as
to how these things got in these various
pl aces. "
And just pause there. And we've already heard
this in evidence, that various items belonging to
Gail MIler were found in and around the alley,
the sweater was buried, a boot was buried, the
purse was in a garbage can and some ot her things
were found in and around that. You say:

"You have, in my submssion, a . . tinme

el ement and of course you have this

busi ness of allegedly taking the boot,

taking the sweater and burying themin a

particul ar spot, a somewhat pointless
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thing in my own opinion.

If the motive is . . . why
worry about a boot being buried where it
was, why worry about a sweater being
buried where it was, but these things,
in my subm ssion, involve a great dea
of time, much more time than ny | earned
friend suggested to you.

And there is nothing to
i ndicate here that this . . . was
or buried or anything like that to the
site. There is no zigzag pattern of
foot marks or anything |ike that |eading
up to the places, and this is something
t hat we ask you to analyze very
careful ly "

So pause there. That would be a summary then of
your, of that point. Can you el aborate on
anything there, M. Tallis?

No. | think that indicates that it was certainly
a focus on the tinme element, and | ack of tine |
guess | should say in which to commt the
hom ci de.

And then here's where you deal with the cosmetic

bag, or the conpact.
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Yes.
And you say:
"Now, ny learned friend in his very able
way, said | anticipate counsel for
the . . . will say something about the
bag. "
Let me just pause there. At that time M.
Cal dwel | woul d have known that you didn't
cross-exam ne any of the wi tnesses about --

Yes.

-- the cosmetic bag and may have sensed that you

had a problem in how you approached that; is that

fair?

| don't know what was going on in his mnd, | just
don't. | may have sensed sonething at that tinme,

but --

Anyway, you say:

"Now, nmembers of the jury, | think you
woul d be surprised if | did not. And in
t hat connection, | am not going to

bot her opening the exhibits, you can do
this. But | do suggest to you that you
take this little cosmetic bag or

contai ner and exam ne what is in there."

And this is Gail MIller's, one of the exhibits.
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"You won't find just one |ipstick
i psticks, the duplication which

| earned friend suggested. You wi
several. As | say, | am not goin

open it all up and wave themin f

or two
my

Il find
g to

ront of

you. And then in addition to that you

will find another little containe
plastic with a sort of . . . on't
of it and there is a form of the

cosnmetic here in this area, and p
my friend was out of order in sug
that you defer to the female menb
your jury on matters of this Kkind
gat her throughout the course of t
trial that some of the male parti
here were as not as informed as t
m ght have been on matters of thi
But ... | invite you to consider

very carefully, and also consider

r,

he back

er haps

gesting
er of

: I

he

ci pants
hey

s kind.
t hat

t he

question of the purse, the contents of

t he purse, and then ask yourselve
you exam ne that, bearing in mnd
al | eged di mensions of this other

so-called conpact is it reasonabl

it probable that there was in fac
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anot her conmpact or cosmetic bag as is
alleged in this particular case?"
And so would that be a fair sunmmary then of your
approach to the evidence that David M| gaard
threw a cosnmetic bag or conmpact out of the car?
Yes, and it essentially too was a response to the
way M. Caldwell 1 think had gone about it.
If we can go to the next page, and again here's
where you tal k about the condition of the body and
the clothing and there are -- | think | can just
go down to the -- here at the start involves --

no, go back to where you were, please, and you

say:
"A mpost unique situation, and | never
recall ... in a situation where anything
i ke this was found. But ... | ook at

t hose photographs, consider the position

of the clothes, the clothes thenmselves
that it points unalterably to the

fact that someone got the coat off the

that girl ... got the coat off, got the

dress down off the arms and after this
then the stabbing must have taken

pl ace and the ... the stabbing in the

back must have been, in nmy subm ssion,
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have taken place after the coat had been
put back on, and this is why | suggest
to you it is such a unique situation."”
And then you talk about the slash marks, and then
over to the next page, then carry on:
"Now you may say, well, these things
were ... larger, and you may well say
that to yourself and you may be sayi ng
that to me now, silently, but | say this
to you, because once again we nust go
back to the time element ... anmong ot her
things, and I ask you to bear themin
m nd because these are matters which
you, as nmen and wonmen of the world can
consi der and apply your conmon sense to.
They are things that are there. And
there are other factors which | suggest
are inmportant in connection with the
tinme element.”
Then you go on to tal k about the boot being a
di stance from the body of significance. So again
this would be back to the point that -- and
you've touched on this a bit earlier, that
whoever killed Gail MIler would have had to take

her coat off, take her dress down, have her coat
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back on, raped her presumably, somewhere in t
put the coat back on and then stab her and th
grab the sweater and the boot, bury it in the
snow, put the purse in the garbage can, is th
fair, and you are trying to say conpare that
the time that David M| gaard woul d have been
fromthe vehicle?
That's correct, raising the impossibility of
havi ng been comm tted as alleged or, at the v
| east, the inprobability of it having been do
t he manner all eged.
Then the next page, again you just make refer
to the angle of the stab marks, that they are
consistent with having been inflicted by a
ri ght - handed person, and evidence before the
was David was |eft-handed; is that correct?
Yes.
And again on the next page, this is again you
referring to some of Dr. Emson's evidence:
"l don't think he could, on the
evidence, it is unreasonable to sugg
t hat such a dreadful thing could hap
in such a short period of time."
Agai n, back to the time el enent.

Then down at the bottom of
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page you tal k about the weather | think and the

condition of the body and the theory that the

attack took place where the body was found and

you say:
" this may cause you a great deal of
concern in deciding whether or not you
can find beyond a reasonabl e doubt that
this sexual attack started and was
finished there."

And again, if it had not started and fi nished

there, that would elimnate David M| gaard as a

perpetrator based on the evidence against hinm is

that fair?

Yes.

And then the next page, once again you mention

back to the time factor which is of the utnost

i mportance, and then to the next page, you spend

some time here:
"... let's deal with the conduct of
David on the morning in question.”

And then | think this is based upon the evidence

t hat was adduced from the Danchuks and the

Rasmussens and the service station people; is

t hat correct?

Yes.
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And you call them "average, everyday citizens,"
you don't say that disrespectfully, "who go about
their daily work," and:
" t hese are not the people who really
| ooked for things therefore they don't
see them Now, just ask yourself, is
t hat reasonabl e?"
| think you are referring to M. Caldwell's
comment s?
Yes.
And:
"l invite you to consider the
observations of M. Rasmussen "
The type of man, etcetera, and the Danchuks, and
| think you end up comparing the Rasmussens and
t he Danchuks of the world to WIlson, John and
Cadrain and Mel nyk and Lapchuk and saying believe
t he Danchuks and Rasnmussens over what these other
people say; is that fair?
Yes. | think that was a fair assessment of the
appeal to them
And the next page, | don't think we need to go
through it, but again you spend some time about

t he Danchuks and their observations. And t hen

onto the next page you say, and this is with
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to the Danchuks:

" Now,

consi

first of all | invite you to

der this pretty carefully because |

suggest when a stranger comes to your

door,

mor ni

comes to your place at 7:30 in the

ng, 8:00 in the morning with a

group and you have never seen them

bef or
And i
city,

[ittl

And then just

"“Wel |

e, you take a pretty careful | ook.
f they say they're from out of the
you perhaps then scrutinize a

e nore carefully.™

at the bottom

| suggest to you that their

appearance at the Danchuks |l eads to this

concl

t hat

usion, that there is no suggestion

Davi d appears unusual ; nothing

unusual about his demeanour or about his

speech, nothing -- and this is quite
i mportant -- nothing unusual about the
ot her two. And Ms. Danchuk, as I

under

stand it, said that they were

dressed |i ke school kids."

What woul d be your, the reason for bringing up

t he fact

t hat

t here was nothing observed unusual

about Ron W I son and Ni chol John?
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Well the -- this was essentially the observations
t hat the Danchuks had nade. | think that that was

a fair assessment of their testinony. And David,
was acting no differently than the other two,
essentially, and so they were collectively kids
with nobody standing out |like a sore thunmb, if |
may use that term

Woul d you be trying to draw an inference that, if
Ni chol John had just witnessed a murder or if Ron
W | son had just been told that she had w tnessed a
mur der and that she had been hysterical ten

m nutes earlier, that the Danchuks m ght have
noti ced sonmet hing?

Well, yes. And, you know, their demeanour was
described |I think by the Danchuks in the way in
which they did and there was nothing untoward that
t hey observed, even though M. Danchuk, 1 think,
was somewhat curious as to what they were doing

t here that hour of the norning, --

And - -

-- particularly when he found out that they were
from out of town.

Now we'll go through the next page, and | won't
read through it.

You know, and | nmention that because | think it
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was one of the truck operators, tow truck
operators or something, he had made a note of

t heir number, nunber -- |licence number. And al
' msaying, in effect, is that there was nothing

t hat aroused the suspicion of M. and Ms.

Danchuk.
And if we can go to the next page -- and | won't
read through it -- but there is a nunber of pages

here, M. Tallis, where you talk about the
Danchuks in particular, with -- and M. Rasnmussen;
woul d that have been an inportant part of your
defence, then, to the jury, their observations?
Yes. | thought that their evidence was
i ndependent and untainted evidence and | thought
t hey came across that way as w tnesses.
And then again, go to the next page, again talks
about Rasmussens and Danchuks. Then to the next
page. You say:
"There is no suggestion in this
particul ar instance that David was
anything but polite and soft-spoken. I
t hi nk Wal ter Danchuk was cl ose to al
three of them if | recollect the
evidence, and as | recall he said he

sort of wondered what they were doing.
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That is that | invite you to just ask

yoursel ves, put yourselves in Walter's

shoes and say, well, maybe | ought to

ask what these people are doing here.

Not hi ng unusual, no scratch marks, no

signs of blood, and of course he

confirms no indication of the use of

al cohol or anything |like that."
And then, of course, you go on to the garage
people. Then the next page, simlar argunent
about what was observed there. If we can skip
ahead, |'ve covered your subm ssions on W] son,
John, and Cadrain. 031287, please. Again, |
don't propose to read through it, but this is
your subm ssion here where you tell the jury
that, based on |I think the evidence from W I son,
that the toque David was wearing was a different
col our than the blue toque, therefore it wasn't
his. W've covered the secretor issue that --
addressed to the jury on that, so |I think we've
covered -- actually, go to 031305. You again go
t hrough what the evidence was from the police
officers about David's cooperation with them

So | take it, M. Tallis, that,

even though you did not call David Ml gaard as a
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wi tness, that you attenpted to or were able to
get evidence out from other wi tnesses about his
conduct that morning and his conduct with the
police; is that fair?

Yes.

And that in your address to the jury you would

hi ghli ght that, that even though David didn't
testify, here is what others said about his
conduct and his cooperation; is that correct?
Yes.

If we could go to 006175, this is the charge to
the jury. And | think you've told us on a couple
of occasions that you would have made subm ssions
to the trial judge during the course of the trial,
or near the end, about specific directions or
instructions you m ght be seeking from hinm?

Yes. And the practice -- and |, it probably
happened that, even before the charge was given,

that we were asked to submt any authorities on

areas where we wanted -- that we wanted included
in the charge. | can't recall it specifically now
but, having read over the charge, | think that

there were |likely sonme aspects of it where that
was done.

If we go to 006179. We have been through parts of
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this, I think with M. Caldwell, and there is a
part here about the credibility of w tnesses, and
consi der their:
! age, education and apparent
intelligence or lack of it."
And then here, consider the:
" matters of character, background,
the type of life that a person has been
| eadi ng. His record as a citizen are
again matters that you will take into
consi deration."
And the next page:
"I will deal a little more extensively
with the particular witnesses at a |ater
point during my remarks but it must be
obvi ous to you that the evidence of a so
cal |l ed upright reputable citizen is to
be preferred of that of a person who has
been |l eading a dissolute life, a life of
crime, or has been acting in such a
reprehensi bl e manner that you may
consi der that his evidence is suspect.”
Agai n, that would bear on the point, | think you

had said earlier, about conparing the Danchuks

and the Rasnmussens of the world to the Mel nyk,
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W | son, John and Cadrains?
Yes. This sort of falls under the rubric of an
unsavoury witness or unsavoury character
direction, and |I'm sure that's one point that, one
way or the other, | had asked for a subm ssion on
it before the charge was delivered, and |I'm sure
that | had in ny brief some case authorities on
that, if not case authorities a text reference.
If we can go to 006192, please. And in years that
followed the conpletion of the crim nal
proceedi ngs there was sonme commentary about Avenue
N versus Avenue O and this issue, M. Tallis, and
here is what the judge says to the jury:

"There is of course some specul ation as

to which route she took on her way in

all likelihood to catch a bus. I f you

| ook at the sketch P.1 you will see that

she had probably three alternative

rout es. | think M. Caldwell suggested

t wo. His theory was that she canme down

Avenue "N'. The house in question,

which was 130 Avenue "O', is situated at

the corner of 21st Street and Avenue

"O'. She could have come down Avenue

"QO', she could have come down Avenue
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"N", she could have skirted through this
al | eyway and out at the blind end - the
"T" end; it wouldn't have saved her any
time, it wouldn't have saved her any
di stance to go down the alley, as | see
it. According to the evidence she could
have picked up a bus on 20th at either
"O" or "N'. Now, if she was the girl
who was wal ki ng al ong the street when
the car with Wlson and the accused and
John stopped to make an inquiry - if she
was the girl if you accept the evidence
of John and W Ilson that it was on a
street, then you would conclude |
suggest that it was either Avenue "N' or
Avenue "O' that she was wal ki ng on. But
of course there is nothing conclusive to
denonstrate that in fact she Gail MIler
was the one who "
was:

" wal ki ng down the street."
And, again, did you have any difficulty with that
direction?
Well that, of course, was an area that was rel ated

in a sense to the time factor, but as far as
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t aki ng objection to it, there are sonme benefici al

portions in it that | don't think I would have
wanted to end up undoing at the tine.

And what would that be?

Well, particularly the statement to the jury that

t here was:

not hi ng conclusive to denonstrate

that in fact she Gail MIller was the one

who ..."
was:

wal ki ng down the street.”

And | think that's the most significant portion

It -- I"msorry?

-- significant portion of it.

It was suggested by some later in, reviewing this

matter, and in particular counsel on behalf of

David M | gaard, |ater counsel, that the evidence

either was clear or should have been cl ear that
she wal ked down Avenue O, and woul d have wal ked

down Avenue O, therefore the Crown's case about

where they got stuck and where she got stopped is

all wrong because it couldn't have been on N
because she wal ked down Avenue O. And then --

over-simplifying it but | think are you aware,
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Tallis, of that contention l|later, that -- the
significance of Avenue O versus Avenue N?

Well, I"mjust trying to reflect back. | don't
think this was a situation where the judge woul d
have changed his direction on it.

Yeah. And putting aside the judge's direction f
a monment, --

Yeah.

-- and | think you've touched on some of this, d
you view there to be -- or what significance did
you place on the fact that Gail MIller lived on
Avenue O, that the bus stop that she | think
arguably normally went to was on 20th and O, it

was 40 bel ow, and yet the Crown's theory seemed

or

i d

to

pl ace her on Avenue N, or perhaps in the alleyway,

as opposed to Avenue O?

Well | noticed, fromny original or early menmo, |
grasped that the nmost |ikely route would be down
Avenue O. But, of course, | don't have any
subsequent menoranda or notes to refresh ny menory
on following -- on follow-up considerations.

And - -

But | do recall, as | told you, checking, and even
maki ng nmy own sketch and what not, about whether or

not there was a back door that one could go out
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of . So | certainly thought that a -- and this is
to a | arge extent speculative -- that it would be
down -- she could go down the alley, as has been
mentioned, and to a large ex -- to -- and the
guesti on of whether or not she was -- would cut

over to Avenue N was possible, but it too was
specul ative.
Okay.
| knew that people did walk down the alley
because, as | told you earlier, | had interviewed
a | ady who had been down the alley that norning,
but it was not at the relevant time frame, so she
wasn't of any assistance.
Go to 006197. This is where the judge deals with
Ni chol John, and we spent some time yesterday
goi ng through her evidence and how it was dealt
with by the judge. He says here:
"l want to deal at this tine
specifically with the evidence of this
girl Nichol John. You heard her in the
wi t ness box. You nust have got sonme
i mpression of the type of character she
is, the kind of a person who would go on
this particular kind of a trip in the

first place, the kind of a girl who
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woul d admttedly do the things that she
did in and around Regina, the fact that
she was a user of drugs - those are the
kind of things | referred to before
which you will take into consideration
in assessing a person's evidence. \What
kind of a person are they? Are they
likely to be telling the truth? Are
they likely to be lying? But | want to
deal with it specifically and for the
purpose of trying to avoid making any
errors | have had a |arge portion of her
evi dence typed out by the court
reporter, because as you will recollect
| gave perm ssion to M. Caldwell to
cross-exam ne her on a statenment that
she allegedly gave to the police and |
told you at the conclusion of that
evi dence that anything that she did not
adopt at the time she gave the evidence
in the witness box in that statenent was
not evi dence agai nst the accused.”

Now again at this point, M. Tallis, as far as

this direction and the credibility or |ack of

credibility of Nichol John, are you able to tel
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us whether, from M. Ml gaard's perspective, you
were better off to have her credible or not
credible in light of her evidence?

Well of course, if she'd maintained her position
at the prelimnary hearing that she didn't
remenber anything or didn't see anything, that's
one thing, but as it unfolded, of course, [|'ve
explained to you that she certainly created the

i mpression here that at -- at trial, that she was
hol di ng back, and |I think the presiding trial
judge felt that way. And, as | said yesterday, |
think he assessed the words "I don't remenber" as
not an honest "I don't remenber".

Yeah. So is it fair to say, and we talked a bit
about this yesterday, that if the jury were to
find that Nichol John was not credible in her

evi dence, that the likely or perhaps the only
alternative would be that the "I don't remember™
was not truthful and that the un-adopted statenment
was really what happened?

| think there is always that risk.

Now i f we go to the next --

And, as we were talking yesterday, it probably --
it may well have been -- could be used to enhance

the credibility of Wlson in the eyes of sone.
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Now if we can go to the top of this page --

actually, no, next page -- and | won't read
t hrough this but | just want to touch on the judge
then -- if we can call out the top part, please --

tells the jury, and he says:
" there were certain things which
were read to her which she did admt.
She adm tted that she gave a statenment,
she admtted that it was in writing, she
admtted that she had the opportunity of
reading it over, she admtted that it
was in narrative form she admtted that
she signed every page of it. She told
you the kind of a room she was in when
she gave the statement. "' m only going
to pick out those parts of her testinony
where she adm tted that she had made a
statement to the detective sergeant and
admtted that those were true, because
as | say you must disregard anything
t hat she did not accept as being the
truth. This question was put to her:",

and then for the next five or five or six pages

t he judge actually read out the questions and

answers where she adopted the parts of her
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statement and adopted the fact that she had told

the police. Now | suppose one view of that m ght

be that she was confirmng for the jury "here is

the only evidence that you should listen to",
suppose another theory m ght be that, wth
reinforcing with the jury that "l ookit, she

remenbered all of these things, that it m ght

be

unli kely to accept that she didn't remember the

ot hers"; do you remember having a view on that

all about this part of the charge?

at

| don't specifically remenber that now, but having

read it over at your request I'mcertain, |I'm

inclined to the view that it would have had the

| atter effect that you mentioned.
And so, in other words, that pointing out for
jury that a good part of the statenment she

remenbered, she remenmbered the room she

t he

remenbered saying it, she remenmbered observing it,

but that certain parts of the statement she
couldn't, and that that m ght be somewhat

suspicious; is that fair?

Yes. It goes back to our discussion yesterday

about "selective nmenory". | mean that's not

that's a phrase | was using to try and capture the

i mpression that may have been left.
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If we can go to 006205. And here is where the

judge tal ks about Mel nyk and Lapchuk and that

evi dence, and if we can go to the next page, and

then | think this is Melnyk he's tal king about:
"And in considering that witness's
evidence you will recollect that he has
had consi derable trouble with the
authorities, that he was convicted of
theft in the spring of that year and
given a suspended sentence, that he is
presently charged with armed robbery in
Regi na, that he hopes he will be able to
establish an alibi and have the charges
wi t hdrawn, that he hinmself uses and used
drugs, although he hadn't done so for a
time previous to this particular
incident, and that his evidence first
came to light as a result of a
conversation he had with W Ison about
two weeks ago. Of course WIlson knew
t hat he was going to be giving evidence
in this case, he knew the story that he
expected to tell at the trial of the
accused and presumably he was di scussing

the incident with Mal nyk and Mal nyk said
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t hat he Mal nyk then volunteered this
information which he gave in the w tness
box, so it seems to ne the obvious
conclusion is that WIson nust have gone
hot-tailing it off to the police and
told them about it and that's how the
police were able to trace these nmen down
and of course once they got the lead it
woul dn't be too difficult to find that
Lapchuk also was involved in it."
And we tal ked a bit about this yesterday,
about -- and | think the judge brought out this
evidence in questioning, and |I think you said
that that tended to underm ne the position you
were trying to take, that Melnyk or Lapchuk had
made a deal with the police or Crown or hoped to
make a deal with the police or Crown; is that
fair?
Yes, and | think | covered that yesterday.
Yeah. Then the next page. And then here is where
the judge, | think, sums up:
"You may ask yourselves what would be
the motive in these persons of dubious
character incul pating the accused, which

t hey endeavored to do. You have to
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consi der whether the fact that they are
both now charged with crimes m ght have
something to do with it. They m ght
have been trying to ingratiate
thenmsel ves with the police, they m ght
not. They m ght be telling the truth in
this particular instance, they m ght not
be telling the truth. That's entirely
for you to determ ne."

So, again, | think you had mentioned that the

character of these people, you asked the judge to

bring out in the direction, and it appears that

he did to some extent?

Yes, | recall that, and | think that that was an

aspect of the charge that was favourable.

Go to page 006209. At the bottom of the page, we

touched on this yesterday as well, this is the

hunting knife. Agai n he says:
"There is evidence that the accused had
two knives, a hunting knife and a paring
knife. We haven't heard much about the
hunting knife if he did have two knives.
It m ght occur to you to wonder why he
didn't use the heavier knife if he did

use a knife at all instead of the paring

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 122 - Friday, February 10th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O » O »P

Page 24648
knife. If the accused did commt the
murder | suggest to you that the

evidence is such that you m ght concl ude

actually, let me pause there about the tine.

Just back on the hunting knife, based on that

comment there, do you see any advantage to you in

introducing the hunting knife that was found in

the back alley near Gail MIller's body about a

month after the murder?

No, | think I --

You - -

-- explained that to you yesterday.

Now here is where the judge tal ks about tine:
"If the accused did commt the murder |
suggest to you that the evidence is such
t hat you m ght conclude that it was
somewhere between a quarter to seven and
ten m nutes past seven - if he did -
because the girl was ready to | eave the
house at between twenty-five to seven
and a quarter to seven and they arrived
at the motel at about seven ten."

And |l et me just pause there. | think, actually,

the evidence of M. Rasnmussen was that it could
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have been as late as 7: 30, and so this tinme
wi ndow of 6:45 to 7:10, in fact | think what he

says is they arrived at the notel at about 7:10,

so in other words it would be probably 7:05 given

that they'd have to travel to the notel; is that

fair?

Yes, depending on the, you know, depending on the

speed they drove and whether they actually -- |
don't think that they knew where the Trav-a-|eer
Mot el was, they happened to see it and pulled in
t here.

Okay.

There was no suggestion that David knew where it

was.

Now i n your address to the jury you talk about the

time el ement on a nunber of occasions. I f we | ook

at what the judge says here, and let's talk about

the two end posts, if |I can call it.
Yeah.
He says 6:45 is when she was ready to | eave, so

suppose unless the perpetrator -- well, let's go
back and take the Crown theory that it's David
M | gaard. Unl ess David Ml gaard is standing at

her front doorstep, there would be a time frame

bet ween 6:45 and when she left and wal ked down the
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street, so that if we try and narrow down, based
on this direction to the jury, the time frame that
t he actual crime could be commtted, that it's --
you'd have to add sone mnutes to 6:45; is that
fair?

Yes.

And if it is the woman that was encountered for
directions, and the fact that they then drove,
whet her it's a half a block or a bit, got out,
tried to push the car out, | think the evidence
was for a couple of m nutes, and then David | eft
the car, you m ght add another two to five

m nutes? In other words what | amtrying to do is
narrow the time frame --

Yes.

-- for when David M| gaard could have contact with
her, so we m ght be 6:50, 6:55, is that fair,
maybe even 7:00 that he would first have the
opportunity -- and, again, if we assume she was

t he woman that was asked for directions, the first
time after that that David M I gaard could have
contact with Gail MIler would be maybe, what,

6: 55, 7:00, based on his --

In that nei ghbourhood, yes.

And then the time that they would have had to
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| eave to go to the Trav-a-leer m ght be, to get
there at 7:10, m ght be 7:05, maybe even earlier?
Yes, depending on factors that we can't be sure of
in terms of the driving and how, you know, how
fast they were driving, and the fact that they
were not specifically going to the Trav-a-I|eer but
ended up there because it was open.

Let me just pause here for a noment. Would --
and, again, did you have any quarrel at the time,
back in 1970 at the time of trial, with respect to
this wi ndow that the judge put in the charge to
the jury; in other words, would that be in
accordance with what you thought the tinme w ndow
m ght be?

Yes, | thought the -- that, on bal ance, the
direction was favourable.

Ri ght . In fact, he could have gone 7:20 or 7:30

based on Rasmussen's evidence, could he not?

Yes.
So, on that basis, | want to focus on your tinme
el ement argument. You then have -- and, again, |

appreciate it depends on how many m nutes you add
on each side -- but it |looks like the | ongest
opportunity m ght be 6:55 to 7:05; is that fair?

Yes, yes.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 122 - Friday, February 10th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o » O >

O » O »P

Page 24652

And, arguably, you m ght be able to shrink that

wi ndow to nothing; is that fair?

Yes.

And that would be the inpossibility argument --
Yes.

-- if it's nil, and the improbability argument if
it's maybe 10 m nutes?

Yes.

s that fair?

Yes.

And that's where we get back to the condition of
t he body, the renoval of the coat, putting the
coat back on, the stabbing, the rape, the burying
of the boot, the sweater, etcetera. And | think
that's the point that you were trying to make with
the jury, was it, that, based on this time w ndow,
this could not have happened; is that fair?

Yes, | was trying to make that point, not only
with the jury but also with the judge.

And so --

Because | had the question of the charge in m nd.
One always |ikes to get as favourable a charge as
you can, and --

And this --

-- in the conduct of a trial, you try to achieve
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t hat .
And for your tinme element argunment, | think you've
already told us this, this charge woul d be
consi dered favourable; is that fair?
| -- that is ny assessnment.
Then to go to 006 --
And | think, also, I -- in fairness, | should say
t hat the manner and tone of the direction in this
respect came across as favourable.
Now on, just on the time frame, would you have --
you tal ked about making subm ssions to the judge.
Do you recall or are you able to tell us, based on
what you -- from observing this, whether you would
have gone into the judge and argued about what
time wi ndow ought to be put to the jury?
| can't say that, now, w thout -- you know, it
just, it would be unfair to all concerned if |
were to try to reconstruct that at this stage, |
just don't know.
If we can go to 006211, pl ease. | want to just
touch on this part of the charge. If we can go up
one |ine higher, please, it says:

"The Crown has advanced one theory ...",
and this is tal king about the nmultiple stabbings,

and the judge says:
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"One would have thought ...",
or pardon nme, let nme back up:

" advanced one theory to you t
may have been stabbed and either

rendered unconscious or killed an

afterwards raped. One would have

hat she

d

t hought that if that was so that whoever

did the raping would be pretty we

covered with blood; and if those were

the circunstances and the accused
done it surely the Danchuks even

they weren't | ooking for blood wo
have seen blood if there had been
profusion of it, because how coul
person be in contact with a woman
t hat, bl eeding as she must have b

bl eedi ng, and not beconme hinself

had
t hough
ul d
a
d a
like
een

fairly

well covered with bl ood? And how was it

t hat the coat was on her arms and
her dress was pulled down? Of co
there is always the possibility t
was threatened with a knife, rape
afterwards killed; there is alway
possibility; whether you consider

not is entirely up to you. But t
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remains is that she was killed and the
fact remains is that sonebody had sexual
relations with her and the fact remains
t hat her body was in such a condition
that there is evidence from which you
m ght conclude in addition to the fact
t hat she had spermin her vagina, that
she was raped at that particular spot
and it wasn't something that may have
happened back home with somebody with
whom she consented to have intercourse.”
And then it goes on to describe it and the
wounds, so it would seemto be fromthis that
this would be a favourable direction with respect
to your argument about the Danchuks not observing
any bl ood?
Yes, |'m sure that the |earned trial judge had
pi cked up on that point based on the evidence that
was pursued during the testimny of the witnesses
and | think that it was an aspect that | had
canvassed in ny address to the jury.
Ckay. If we can go down to the bottom of the --
actually, go to the next page, the bottom, he
says:

"Some of the evidence which was adduced
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| suggest is not of very much assistance

to us. The fact that the wallet was
found near Cadrain's is not evidence
really which you could link up with the
accused. \hoever robbed her may have
thrown it anywhere, and the fact that it
was three doors away from Cadrain's
doesn't, | suggest, inplicate the
accused to any degree at all. Anybody,
any person m ght have dropped it in that
particular locality."

And then it goes on to talk about it. | take it

t hat would be a favourable direction to M.

M | gaard about the wallet?

Yes. | have to say that on bal ance, at the tinme

t hought this was quite a favourable charge.

Then to page 006216 --

You'll see the toque he nmentioned as being of no
consequence.

Ri ght. Sorry, yeah, | should have nmentioned that
as wel | .

That's anot her aspect of that same point.
Right, | think he told the jury to disregard the
togue and the wallet as in any way being evidence

l[inking M. Mlgaard to the crime.
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Now, here's where he tal ks about
the motel room and he says:
"In the first place you nust consider
whet her the witness who gave evidence
that a statement was made is telling the
truth. If you conme to the concl usion
that he wasn't telling the truth or that
you have a doubt as to whether he was
telling the truth, then you nust
di sregard that entirely."”
So in other words, if the jury doubts Melnyk or
Lapchuk, they nust disregard it entirely.
"I'f you come to the conclusion, however,
that one of the witnesses or all of the
wi tnesses were telling the truth when
they said that the accused said such and
such a thing - if you cone to the
conclusion that they were telling the
truth, you must go further and determ ne
whet her or not in fact the accused was
telling the truth, because it could only
be accepted as evidence against the
accused if you concluded that he did
make the statement and that in making

the statenment he was telling the truth.
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Someti mes persons make statenments which
are conpletely untrue - for various
reasons. Persons have been known to
admt to things that they didn't do;
persons have been known to boast about
things that they didn't do. And so in
order to consider that evidence you
woul d have to find not only that the
statement was made or the statenments
were made but that the person who made
the statement was in fact telling the
truth.”
And | take it that would be a favourable
direction with respect to the nmotel room
evi dence?
Yes.
And then the next page --
| wonder if we can break at this point?
MR. HODSON: Sure, yeah.
(Adj ourned at 10:25 a.m)
(Reconvened at 10:49 a.m)
BY MR. HODSON:
Go back to 006217, and just again, this was
tal ki ng about the charge to the jury and the notel

room reenactnent, he says:
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"There is evidence, however, that the
accused was under the influence of drugs
when he was alleged to have made these
statements in the nmotel. Now, being
under the influence of drugs would he be
more likely to create a bit of a
sensation by admtting something that
wasn't true? Wuld he be nore |ikely
under the influence of drugs to have his
i nhi bitions renoved and be nore carel ess
about guarding his tongue? Those are
all matters that you will have to
consider in determ ning whether or not
if you do believe these witnesses that
t he accused did make those statenments,
whet her the accused in fact was telling
the truth when he made the statenments.”
So in other words, the fact that M. M| gaard was
on drugs at the time he all egedly made these
statements could cut both ways, it m ght mean
he's more truthful, it m ght mean he's nore
likely to lie; is that fair?
That's correct.
And that would be -- did you consider that a

favourabl e charge?
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Under the circunmstances, | would have consi dered
it a favourable direction.
Then go to 006219 - -
And | just should add that when | say that, |I'm
very conscious of the tone of the direction.
Well, you were there and heard it. Can you tel
us that --
And when | was there | thought the tone was a
favour abl e tone.
And here, after he's finished his charge, he asks
for suggestions, the jury is out, and you make
sonme suggestions here, "Il just go through a
couple of them and I think you are talking about
when Gail MIller left her house:
"... that the only thing left for her to
put on were her shoes and with the
ut nost deference to your Lordship's
recollection may | suggest that the
evidence in fact establishes that she
di d not have her shoes on; she was
dressed in her uniform and her hair was
conmbed back but on the contrary the
evi dence points to the fact that she did
not have her coat on or gl oves or

anything like that."
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And | take it this would be trying to add a few

m nutes to the 6:45, or reducing the w ndow?

Yes. | thought that was a reasonabl e suggestion

based on the evidence.

006220, the next page, you bring up a point here,

in the charge to the jury the judge had tal ked

about things that incul pated the accused and you

say:
"I suggest that some areas of Your
Lordship's charge must be anplified and
| say it for this reason. \When we cone
to - to going into the facts of the case
Your Lordship started out with a
reference by saying - what are the facts
that in effect incrimnate the accused?"

And then the word incul pate, and then there's a

di scussion, and |I don't think we need to go

t hrough, but | think what you said to the judge

is lookit, I think you should go and highlight

t hose facts which excul pate the accused; is that

correct?

Yes.

And then to page 006223, and at the top, again

this is you making reference about enphasizing the

excul patory and that:
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one woul d expect to find blood in
some substantial quantity."”
| think on M. M gaard.
"But | suggest, My Lord, that in
consi dering that aspect of the case,
Your Lordship should also have made
reference by way of excul patory facts to
t he conduct and demeanour of the accused
as seen by independent witnesses.
Rasmussen "
And then down at the bottom and then:
"No, no inmmedi ately afterwards - his
conduct at the hotel, his conduct at
Danchuks. "
Etcetera. So it would appear that you are asking
himto go back and re-enphasize that as being
excul patory?
Yes, or add a little to what he had said in his
di rection.
And then if we can go back to 006225, and there is
also a reference to the tinme element in there, so
after this discussion -- go to 006225, please. So
the jury returns and the judge says:
"Members of the jury, | have been asked

to draw certain things to your attention
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which | am very glad to do."
scroll down, it talks about:

"First of all | dealt with evidence

which | referred to as being the type of

evi dence which you m ght consider as

i ncul pating or incrimnating the
accused. You recollect I went through
t he various things such as the evidence
of these wi tnesses about sonme bl ood on
his clothing, the evidence with respect

to the statements that he is alleged to

have made and so on. And then | went on

and brought out matters and drew themto

your attention which were indicative of
the fact that he didn't commt the
crime, this is exculpatory matters, but
| didn't refer to them as excul patory,
didn't refer to them as matters which
you could consider which were the
opposite of incrimnating, and you wil
recollect that after | was through with
a certain number of observations | went
on and | said there was no scratches on
his face, the type of characters who

were giving this evidence was such that
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you would have to scrutinize it very
carefully, the fact that there was no
profusion of blood on him and the fact
that a person who would have sexua
intercourse with a woman after she had
been stabbed would |ikely have bl ood on
him the fact that Danchuks saw no bl ood
- those are all intended to be by way of
excul patory, those things which you can
consi der which indicated the accused was
not - and apparently | didn't indicate
it plainly enough to you to show that |
was trying to place before those facts
whi ch you woul d consider in discounting
any suggestion that these other matters

were incrimnating."

down:

"And that's what | intended to do - |
intended to try and give the picture as
it was from the point of view of the
Crown and then endeavour to draw to your
attention those facts which would

i ndicate or mght indicate to you that
the accused had nothing to do with this

of fence. "
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And scroll down, you say:

"l also referred to the tinme that

t he

girl Adeline Nyczai saw the deceased in

t he house and | used the words that

Nyczai had said that she was ready to go

to work but she didn't have her s

on. Now you will recollect this

hoes

evi dence better than | did. | know t hat

she said "ready to go to work" but she

al so said she did not have her shoes on,

and | also believe this - and again it

will be a matter of your recollection -

that she didn't have her coat on and she

didn't have her gloves on and there's

nothing to indicate that she in fact did

| eave the house i mMmedi ately after

Nyczai

saw her. She m ght have left there ten

m nutes |l ater, she m ght have gone back

into the room and done somet hing or

other; the only evidence is that

Nyczai

did hear a door closing or footsteps or

something like that but there is

not hi ng

to pin it down as to the fact when she

in fact did | eave the house."

So again, only the time factor there, that
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be a favourable direction because it would nmove

the 6:45 possibly later?

Yes.

Shrink that w ndow we tal ked about earlier?

Yes.

And | take it mnutes, would it be fair that

m nut es being reduced on that w ndow were

important? | think we were dealing with --

Yes, | think m nutes counted.

And then scroll down, please, you say:
"I also referred to the evidence of
W |l son when he said that John was
hysterical when he returned and | also
referred to John's evidence in which she
had admtted that she had moved over
towards W I son when the accused got in
t he car. But you will also bear in m nd
this - that if she was hysterical as a
result of something happening, if she
was afraid of the accused you would have
t hought that she would have taken the
first opportunity to | eave the car and
not get back in it again; in other
wor ds, she woul dn't have continued on

with the other two on their little jaunt
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up to Ednmont on, she woul dn't have
remained with themif she had been that
upset or that hysterical or that
concerned about it; if she was afraid of
t he accused and she had anpl e
opportunity to get out of the car and
stay out of the car at the various
pl aces they stopped around Saskatoon.™
And | take it that that would be a favourable
part of the charge to M. M| gaard?
Yes, in nmy view it was.
Then to the next page --
And | should add that, as | said before, | was
very conscious of the tone in which this was
delivered and | considered it to be a favourable
type of tone under the circunstances.
And again just to go back, and this is the
foll ow-up charge, if | can call it that, after the
judge heard your subm ssions on the earlier pages,
and starts here:
"Some considerable time was taken by
counsel and by nme too in dealing with
this matter of time and the question as
to when the deceased |left the house may

be of very considerable inportance to
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you in determ ning whether or not the
accused could have had the time to rape,
mur der and steal, or whether the time
was such that it was too short for him
to have been able to do all these things
which as you will recollect one of the
police officers said in connection with
the coat - well, this would all take
sonme time. So you bear in mnd the tinme
factor, | suggest, Menbers of the Jury,
very seriously in determ ning whether or
not the accused could have done the
things with which he is charged - could
have done the thing with which he is
charged.

Al so there is no evidence of
his actions that norning after arriving
at the motel - | think the motel was the
first place where he saw anybody who
m ght have seen his condition other than
the two occupants and ot her than the
peopl e who hel ped push the car - and we
haven't got their evidence - and in the
Danchuk house and in the Cadrain house -

t hat there was nothing about his manner
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or speech or conduct which was anyt hing
ot her than normal . I n other words,
t here was nothing from which you m ght
concl ude that he was upset about
anything or had a guilty conscience or
he had done sonething that was wrong.
| referred briefly to Cadrain's
evidence. You will recollect that he
went to the police after he returned to
Saskat oon but that he was first
gquesti oned by the police in Regina and
he admtted that at that time he had no
recoll ection of anything unusual in the
appearance of the accused, no
recollection of any blood on him and I
think no recollection of a rip in the
trousers at that time when he was being
gquesti oned, and he said that he was
trying to tell everything that he
remenbered truthfully and that he had no
recollection of those things.
Thank you."
So that's the end of his charge. So again,
M. Tallis, would those parts would you have

considered to be, both in substance and in tone,
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favourable directions to the jury?

Yes, | did, and one of the reasons, in addition to
t he obvious, that | asked for the additional
direction, or directions, is that | was certainly

of the view at that time that jurors tend to place
significant weight on the observations or
directions of a presiding trial judge, and this of
course was a favourable approach in npst respects
and essentially were the | ast words that the jury
heard; in other words, the last direction was from
the judge, and this supplementary direction
covered quite a nunmber of points that in ny view
were hel pful to David's cause.

Now, I"'mtrying to give you ny
recoll ection going back to the time and | think
that it's quite reflective of the position |I felt
| was in at that time. | suppose | can sumit up
by saying this, at the end of that supplementary
set of directions, | was pleased that | had asked
for those additional directions because | don't
think -- and because | know that the judge did not
in any way denigrate or belittle the positions
that | had put forward when inviting himto

address those aspects of the case. | hope I'm

maki ng nyself clear on this, and I"'mtrying to
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divorce it from any subsequent experience | had as
a trial judge.

Uh- huh. Just on the point, and you touched on
this a bit earlier, but I would |like you to just

el aborate about, we talked a fair bit when we were

goi ng through sone of the key evidence about what,
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sort of your strategy and what questions you would

ask wi tnesses, what questions you would not ask
and the inpressions of the jury, and | think

obviously that is one audience that you are

pl aying to as defence counsel, if | can use those

words, in how you conduct the trial and the

gquestions you ask and don't ask.

What about the trial judge, you

tal ked a bit about the inmportance of the direction

to the jury. Can you tell us what, again in this

trial as defence counsel, what your objectives

were as far as the trial judge and, in particular,

with respect to the charge to the jury at the end

of the evidence?
Well, as |'ve indicated to you, perhaps not as

clearly as | should have, | thought at that tinme

that the trial judge played a pivotal role in any

jury trial and, so there's no m sunderstandi ng,

still feel the same way.
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| know that the burden -- the
el ement of persuasion focuses on the jury as the
fact finders, but | always think that when you are
dealing with matters, whether of adm ssibility or
with respect to the final instructions by the
presiding judge, it is inportant to realize that
there is an el ement of persuasion involved in that
aspect of the case, and frankly that's what | was
trying to do here, not only with respect to the
mai n charge, but when that charge was finished |
did feel that it was in David's best interests for
me to endeavour to persuade the presiding judge to
amplify some of his directions and include one or
two other items in it. |'msorry, I'mafraid I'm
being too | ong wi nded here.
No, that's fine. If we can then just go to the --
the jury was out, | think the transcript reflects
t hey were out over night and maybe were in
del i berations for 10 or 12 hours, does that --
stand to be corrected on that, but --
| know that they were out a long time and | have a
general recollection that they deliberated |ate
into the evening and then returned the follow ng
morning for deliberations.

And again --
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You will have the record, so |I don't dispute the
record.
| think what you said is correct, |I'm not sure how
many hours, but they were in at least, | think, 10

hours, maybe |'m overstating that, but more than a
coupl e of hours. Do you recall, based upon your
experience at the time, was that an unusual anmount
of time for the jury to be out or did you read
anything into the fact that they were out that
time frame?

| don't think I did. | thought that it was
certainly a lengthy period of time and from t hat
" m sure | concluded that they were giving the
matter very conscientious and careful

consi deration.

If we can now go to the, 006851, | think the
verdi ct was handed down on January 31, 1970, and
this is the Notice of Appeal dated February 10,
1970. Can you tell us how -- maybe just go to the
next page on this docunent -- about what happened
after the verdict and before this Notice of Appeal
was filed and what happened?

Well, | can't recall all the details, but of
course | discussed the matter with David. W had

not achi eved the hoped-for result, but I'm not
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sure whether it was that very day, | rather think
it was, but if not, the followi ng day | discussed
with him an appeal, | recomended an appeal and
got his instructions to prepare and serve and file
a Notice of Appeal and that | did.

| personally drafted up this
Noti ce of Appeal which you have shown nme and at
the time | considered the section 9(2) point to be
a significant one, and also the question of
whet her or not the verdict was unreasonabl e. I
know that challenging a verdict as unreasonabl e
has al ways been an uphill battle, but this is one
of those cases where | thought that it was a point
of sufficient merit to pursue.

| recall, of course, the point
about the blood group evidence with respect to
W | son. | suppose that was, in a sense, a
subsidiary point, but |I wanted to make it
abundantly clear on any appeal that our case never
was that we were suggesting that W/l son had killed
the girl or had anything to do with this crinme,
our position was that the evidence did not support
a conviction of David, so that sort of gives you a
bit of the background which I've distilled as best

| can without all my file notes.
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The second thing is | know I
felt strongly enough about the appeal that | spoke
to ny colleagues and | think, I'msure -- well, |
know | drafted the appeal and probably |l aunched it
before I had the authorization from Legal Aid.

The transcript was a very lengthy transcript and |
knew t hat that of course would be a significant

di sbursement based on, you know, prevailing costs,
but my position, and | had the full support of ny
partners, was that we would carry the appeal to

t he Court of Appeal whether or not any

aut hori zation came from Legal Aid.

Now, as it turned out, the Legal
Aid commttee, as | recall it, and |I don't
remenber the menbers who attended the meeting, but
t hey asked me to attend, | think probably M.

Hei dger ken had phoned, and |I did attend, | was
asked to outline essentially the basis upon which
t he appeal was being taken, and the authorization
then came for the limted funding that was
perm ssi ble, but in particular that would cover
the transcri pt. In other words, it could be
ordered wi thout any regard for what the cost of

t hat woul d be.

And so if Legal Aid had not -- let me just back
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up. Your earlier Legal Aid authorization then was
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only, in effect, until the end of trial; is that
correct?

That's right. The practice there was to have the
steps authorized by the commttee. Now, | can't

remenber the sort of guidelines that they had, but
| seemto recall that someone on the commttee was
interested in the section 9(2) point, and of
course since that was relatively new | egislation,
it seemed to carry the day.

Was it, in cases where you defended an accused at
trial on Legal Aid, did it necessarily follow that
t hey would al so approve to provide funding for a
subsequent appeal or did you have to go back to
the commttee?

My recollection is you had to go back.

And was it a -- were there cases to your

recoll ection where you m ght not get funding on

t he appeal ?

| think there were. | seemto recall at |east one
case where they said no because they didn't feel
there was sufficient merit to it.

And so just back to your decision then when you
filed the appeal, if Legal Aid funding had not

been provided, is it your evidence that you and
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your firm then would have covered the costs of the
transcri pt and other costs related to the appeal ?
Yes.

If we can just go through the grounds quickly
here, you tal ked about 9(2), and we've covered
that, and | take it that's the issue we talked
about yesterday, --

Yes.

-- that it should have been done in the absence of
the jury, and that's the point we discussed
yesterday; is that correct?

That's correct.

Go to the next page. The blood type you talked
about, Ron W lson, and | think you were saying

t hat your position was you didn't want the jury to
t hink that you were pointing the finger in any way

at Ron W I son --

Yes.

-- | think; is that correct?

Yes.

Nunmber 3 is the, | believe the nmotel room

reenact ment witnesses, and you say they:
"... erred in admtting their evidence
when it was of no real probative val ue

and yet was highly prejudicial ...";
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can you expand at all on that?
Well on -- | think that that was drafted when |

was probably in a rather partisan frame of m nd

and, later, | think |I realized that that was not
point that | could really make any headway in an
appeal .

And if we can scroll down, point nunber 4, this

the in regards:
"... to the nature and character of the
evi dence adduced on behalf of the
prosecution, the verdict of the jury is
unreasonabl e and cannot be supported on
t he evidence."

Can you tell us, what were the -- what parts of

the case were you suggesting gave rise to this

suggestion that the verdict was unreasonabl e?

Well, this focuses particularly on the tinme

factor, and we've discussed that.

Okay.

Unl ess you want me to el aborate?

No, |I'mjust -- just the subject. So the tinme

el ement, again, --

Yes.

-- that the verdict is unreasonabl e because, bas

on the evidence, --
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Yes.

-- |1 think your words were that the accused, it

was i npossible for himto have commtted the
of fence, or highly improbable given the tinme
frame?

Yes.

s that a fair --

Yes.

What about the secretor issue; was that part of

this --

It was al so, that was included under that 'verdict

is unreasonable', during the course of the

argunment in the Court of Appeal that was discussed

as wel | .

And so that would be the basis that the physical

evi dence actually excluded M. Ml gaard --
Yes.
-- as the perpetrator?

Yes.

And then point 5, | think, amplifies the Section

9(2), and we tal ked about this yesterday.

Yes.
"That the learned trial judge's error in
admtting cross-exam nation of the
wi t ness, Nichol John by Crown counsel in
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the presence of the jury, before any
decl aration was made as to her being
adverse, was so prejudicial to the
Appel  ant ...",

etcetera. So that is what we tal ked about

yest erday?

Yes. That could have been rolled in with the

first point, but | guess | decided to reiterate
it.

Now we' ve heard some evidence that -- we're done
with this document -- that at this time there was

no requirenment to file a factum with the Court of
Appeal ; is that correct?

That's quite correct, the rules of procedure with
respect to crimnal appeals did not require the
filing of a factumor witten argument, and for
many years the practice was not to do so. | think
it probably -- well, | don't want to weary you
with notions here -- but | think it stemmed from
the practice in England where it was strictly oral
argunment, and later on -- but this is much, much
|ater, well into the '80s -- that there was a
practice direction issued, as distinct from a Rule
of Court, directing that written argument or a

factum be filed in crim nal appeals. Now even
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before that direction, some counsel had started to
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file a written outline of their argument, and so
forth, but in this era that we're tal king about

t hat was not done.

And we, in fact, have made efforts to check the
Court of Appeal file and there is no record of
anything being filed by either you or M. Kujawa;
does that accord with your recollection?

Oh, I"'maqquite sure that's correct, because at that
time that was the practice.

So the Court of Appeal would have the transcript;
is that correct?

That's correct.

And woul d they have any of the physical exhibits;
do you recall?

| can't recall now, but | think the practice was
that the exhibits were sent down if the Court
requested it.

Just to call up 066603, just go through some
correspondence regarding the setting of the date,
presumably you would have to wait for the
transcripts of the trial to be typed up before the
appeal could be heard; is that fair?

Yes.

And here's a letter Septenber 17th, 1970, you
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wite to M. Kujawa, and at that time | think he

was the individual with the Attorney General's

office that argued appellate matters generally; is

that correct?

Yes. Now | don't know whether he was the Director

of Public Prosecutions at the tinme, or the
equi val ent, but certainly he was very senior and
did most of the appell ate work.

And had you dealt with M. Kujawa prior to this
case?

Yes.

And can you describe the working relationship you

had wi th hin?

| thought we had an excellent professional working

relati onship. He lived in Regina, and of course
lived here, so our contact was of a professional
nature, but, to my way of thinking, it was
excel |l ent.

And as far as the date, there's just a couple of
documents here, it |looks like you write to himin
Sept ember about a date. And then 066602, this is
an internal meno Septenmber 22nd about a call from
you, and | don't want to get hung up on the
details but it |ooks as though you are talking

about a date in early part of Novenmber 1970. And
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then 066594 is a letter October 7th to M. Kujawa
confirmng the date, it's November 6th, 1970 at
10: 00 a.m, and you thank him for your assistance
in picking a date which suits your conveni ence.
And do you recall whether there was any effort by
M. Kujawa to delay the hearing of the appeal ? |
t hink the evidence shows --

| do not recall any such thing. | think that the
date was wor ked, you know, that we knew that the
Chi ef Justice would fix the date, but he was

al ways very accommodating in my experience and
often -- | probably said to M. Kujawa that "would
you be good enough to check with the Chief
Justice, since you are in Regina, and |let us have
sonme suggested dates".

And, again, --

That was certainly the practice in those days, and

From this correspondence it |ooks like in

m d- Sept ember you asked for a date to be set, and
then by agreenent it |looks like it may have been

scheduled to fit your schedule, is that correct,

on Novenber 6th?

Obvi ously | was avail able for that time, and it's

nice to know well in advance when a case is being
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heard, and certainly that was the practice in

t hose days, the Chief Justice was certainly
receptive to fixing dates and fixing them well in
advance. Now, once fixed, you were expected to be
ready to go on that particul ar date.

If we can go to 009340, please. This is the Court
of Appeal judgement of Chief Justice Culliton on
behal f of the Court, it's dated January 5, 1971,
but | believe argunent did in fact take place on
November 6th, 1970. Can you tell -- and this was
a five-judge panel of the Court, is that correct,
Culliton -- or pardon nme -- Chief Justice Culliton
and Justices Wbods, Brownridge, Maguire, and Hall ?
| think that was the whole Court at the tinme.

The whol e Court?

The full Court.

Yes. Was that unusual, to have the full Court sit
on an appeal ?

Well, | think that in significant cases it was,
and in this particular case of course the Section
9(2) point was invol ved. | can't speak for The
Court at that time, but | think that's probably a
consi deration that went into having the full Court
Sit.

Can you tell us, M. Tallis -- and | appreciate
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we're going back 35 years, 36 years -- but can you
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gi ve us your general recollection of the appeal,
what was argued? We do not have the benefit of
any factums or a transcript of that, we have their
deci sion, but can you give us, to the best of your
abilities, what you recall about the appeal

itself, and perhaps your observations about where
-- what the Court may have been interested in,

t hi ngs of that nature?

| can fairly say that the Section 9(2)
interpretation and application attracted a good
deal of attention and coment during argument. As
far as details of it, at this stage |I cannot go
into it, but on that particular aspect of the case
M. Kujawa -- first of all, at the conclusion of

t he appellant's argunment, M. Kujawa was called

upon. It was not a case where The Court said "we
do not need to hear from you, M. Kujawa", so that
was an indication that they treated the matter
seriously.

And when dealing with the
Section 9(2) argument, M. Kujawa did not resile
from the position that had been taken by M.

Cal dwell on the issue of a voir dire, in other

words hearing the matter in the absence of the
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jury. So, essentially, the Court agreed with the
position, with in effect the joint position that
we had taken at trial and the subm ssion which I
made with respect to the matter. And | recall in
my brief, because | had prepared a brief, draw ng
t he anal ogy to the situation of where you have a
voir dire with respect to the adm ssibility of a
confession, and the fact that the burden was on
the Crown to call all the material w tnesses,
because that was what had been going on, in ny

m nd, at the trial.

So from that devel oped the,
ultimately in the judgement, the seven steps |
think you put to me yesterday, and the question
arose as to whether or not -- and I'I|l use the

term -- whether or not this was 'reversible
error'. And in using that term |l amreferring to
the section of the Crim nal Code that deals wth
t hat concept. And as far as the details of the
argument on that, | don't remember, but | know
that was a point that M. Kujawa took during his
subm ssi on.

Now with respect to the

unr easonabl e verdict aspect -- and here | don't

want to be too | ong-w nded and be repetitious --
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recall that, and | don't know which nmember, |
recall one Member of The Court was very interested
in the time factor, so | traced through this

limted time frame, as well as referred to the

serol ogi cal aspect of it, in dealing with the
unr easonabl e verdi ct aspect. Now | believe M.
Kuj awa took a contrary position but, in his usual

way, he did not use any strident |anguage on it,
so we

And on the point with respect to
Wlson, | really can't say exactly what was said
in the discussion about taking of the blood type
or grouping from him but of course that was dealt
with in the decision. So | really can't tell you
much more than that w thout my notes.
And do you recall -- maybe, actually if we could
go to page 009355, and this is just where the
Court is reciting the facts and they spend a
coupl e of pages where they actually repeat,
verbatim, the evidence of M. Melnyk, do you
recall -- and actually to the next page and the
page after. Do you recall whether that was a
significant issue that the Court of Appeal had
rai sed or had concerns about?

You know, | can't recall now. lt's obvious to nme,
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reading it, that it was on their mnd and it may
wel | have been raised.
If we could then go to 066582. And this is a
| etter February 9th, 1971 to M. Heidgerken, and
it appears that you are seeking Legal Aid approval
to seek | eave of the Supreme Court of Canada; is
t hat correct?
Yes.
And, again, on the interpretation of Section 9(2),
and then you say that:

"... it could probably be handl ed by an

agent in Ottawa at much | ess expense."
Yes.
Do you recall, and | think the application was in
fact handled by M. Crane in Ottawa; do you recal
how t hat came about ?
No, |I really don't, other than to tell you that,
nunber 1, | had encouraged David to pursue it, and
when Legal Aid was turned down | indicated to him
that it was still open to appeal on this point
probably in person, and I think I |ikely said "The
Court would probably appoint sonebody on a | eave
application". But then nmy recollection is
somewhat frail in this area, as it may be in

ot hers, because in ny discussions with David --
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and this was by phone, | don't think it was by
| etter -- he told me that he was getting advice
and assistance froma M. King, | think it was.

And at that time | understood this person to be a
| awyer who had either been involved in cases in

Al berta or British Columbia, and | didn't know the

gentl eman, and, you know, | didn't think it
appropriate that | start asking David a | ot of
guestions about it. Now, years later | found out

t hat he wasn't a | awyer, but --
Who was he?

Well | think I was informed that David had met him
in prison, but then there was sonme indication that
at | east somewhere along the line, whether it was
when he got out of prison or whether it was
before, that he was a crimnol ogi st who was

hel ping | awyers draft up appeals, and that

i ncl uded Supreme Court materials. | know t hat
David, | think, sent to ne a draft of the points
of appeal just in point form and asked, you know,

what my view was of it, whether it was a fair way

to put it, and | recall telling himthat I, you
know, | was reluctant to interfere with what his
counsel was now doing. And he said, well, that he

just really would Iike nmy assessnment, ny opinion,
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as to whether or not it covered the points.

t hi nk what he was really asking for was a second

opinion on it, and | recall telling himthat

t hought that the draft that | had received from

hi m adequately raised the primary point, and

was the Section 9(2) issue.

t hat

Now | think there were other

poi nts included, but -- so that's, that's
essentially what | recalled, because it wasn'
until years later that | found out who M. Ki

was. And I, | mean |I'm not sure of all the

t

ng

details of his practice and whether or not he had

an association with law firms, but | think that's

what was intimated to nme, as | say, many years

| ater.

Okay. If we could just, on this letter -- and,

again, this is your February 9th, 1971 letter

the commttee where you are seeking approval

to

to

take the 9(2) issue to the Supreme Court -- you

say:

"l would also point out that | think

that M. Kujawa would co-operate in
facilitating this matter if you feel
shoul d be pursued.”

Can you explain that coment?
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| can't give you the genesis of that paragraph,
but it tells me that | probably asked M. Kujawa,

after the judgement came down, what his position

woul d be, and | don't think I would have said that

to M. Heidgerken unless | had had a signal, one

way or another, that M. Kujawa would cooperate in

facilitating this matter if it could be pursued.
And - -

And that was indicative of the relationship that
had with him on a professional |evel.

Can you explain that?

Well, | never had any hesitation in raising
matters of that nature with him and that started
with even picking the date for an appeal. And

t here were occasions where, | can recall in
particul ar one where | was asked to undertake an
appeal, | hadn't been trial counsel, and ny
research and uncovering of information indicated
that at best the -- that there ought to have only
been a conviction for a relatively m nor offence.
This is a different matter, not the Gail MIller
matter; correct?

No, not hing what soever.

Carry on, yeah?

And so, as a result of that, he | ooked into it
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with the information that | had, | had the appeal

pendi ng, but | suggested that if what | gave hi
was verified, nmy instructions were that we woul
agree to the appeal, and sentence being set asi
and that a conviction entered for a much |ess -
much | esser offence, and in that particul ar cas

involving a young person, that's what happened.

m
d

de,
- a

€,

Now | use that to describe the

wor king relationship that I had with himon a
professional |evel, and that happened on other
occasions too, but | can't specifically recall.
think there was one other, now that | nmention i
that | specifically recall

But in any event, the upshot

t hat we appeared in front of The Court, made a

t,

was

joint subm ssion, and indicated that if The Court

approved this crimnal litigation could be put
an end with the following relief, and the Court

adopted that approach. But it meant that the

to

appeal did not have to be argued in the usual way,

and that was because he had foll owed up on ny
request to check out what | believed to be the
case, and | don't want to bel abour it but that
-- that's why | can say that there were various

times | received what | would call significant
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cooperation from him

From M. Kuj awa?

Yes.

And so this --

And, | must say, | always thought that The Court
wel comed that type of thing.

So in this case, and again based on this comment,
are you telling us that you -- | think you said

t hat you believe you would have talked to M.
Kujawa after the judgenment of the Court of Appeal
and got sone sense that he m ght support the issue
going to the Supreme Court?

From readi ng that paragraph, which | do not
remember writing and | do not renmenber the
background to it, | think that's a fair and
reasonabl e inference.

If we could then go to 002351. And, again, this
is the memorandum of argument filed in support of
M. MIlgaard' s application for |eave, and | think
Brian Crane filed that; were you involved at all
in the preparation of this menorandunm?

No. | think that the first time | saw -- | have
ever -- | don't think I saw it before you directed
my attention to the docunent.

And then 002359 of this, this is in the
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application, it reads:
"It is submtted that subsection
s. 9 of the Canada Evi dence Act i
an exception to the general rule
wi t ness nust be decl ared adverse
cross exam nation by the Crown is
permtted in front of the jury.
section only makes it clear that
trial judge may take into conside
the circumstances of a prior
i nconsi stent statement in determ
whet her a witness is adverse, whi
guestion the authorities prior to
amendment had left in doubt. All
exam nation, it is submtted, pri
the finding adversity, nust be he
t he absence of the jury.

The Court of Appeal sugg
that in this case there could hav
no prejudice to the accused but i
had counsel for the accused been
permtted to cross exam ne Nichol
as to the circunmstances in which
statement had been made the trial

m ght well have determ ned that |
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cross exam ne before the jury would not
be given and that the witness would not
be decl ared adverse. I n any event such
cross-exam nation was not permtted at

any stage either in on the voir dire or

in the presence of the jury prior to the
finding that the wi tness was adverse.
In these circunmstances it is inpossible
to say that there has been no prejudice
to the accused."
Now | appreciate these are another |awyer's
subm ssions, but would that be consistent with
the position that you put forward before Chief
Justice Bence and before the Saskatchewan Court
of Appeal on this issue?
Very much so.
And then if we can go to 053142, this is the
deci sion of the Supreme Court of Canada, it says:
"'Leave to appeal is refused. I n maki ng
this decision we express no view as to
whet her before granting the |eave to
cross-exam ne provided for in s. 9(2) of
t he Canada Evi dence Act, the Court is
required to conduct a voir dire as to

the circunstances in which the statenent
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in witing was obtained."'"

And | think we talked a bit yesterday, but the
Court of Appeal decision in the M| gaard case
ended up being followed in many other provinces,
and indeed in Saskatchewan, for some time, and in
fact still is the law today; is that fair, --
Yes.
-- with maybe some nodification |ater?
Yes. And | think that in a | ater case, the
Supreme Court may have approved of the procedure,
but 1, you know, I'm not briefing things |ike that
now, but |'m sure that there are | awyers here that
are quite famliar with those nmore recent
authorities.

COWM SSI ONER Mac CALLUM: Was t hat 053142.

MR. HODSON: Yes.

COWM SSI ONER Mac CALLUM: OCkay, thanks.

BY MR. HODSON:

' m done with that document. If we can now nove
into a different area. You have testified that
after you finished your involvement in this case,
and in particular after you were appointed as a
judge of the court in 1976, that you did not read
any further materials on this matter, nor did you

foll ow events in the media, and simlarly, when
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you testified at the Supreme Court of Canada,
think you told us you consi dered yourself to be
bound by, with the exclusion of wtness order, and
therefore read nothing or very little in
preparation of your testinmony?

That's correct.

And would it be fair to say that until such time
as you and | got together for the purposes of the
Comm ssion work, and | provided you with some
information, that your reading on the matter or
knowl edge of the matter, apart from what you knew
at the time of trial, would be m niml?

That's correct.

And so in other words, you would not have -- and
it goes without saying that at the time of trial
you obvi ously wouldn't have been aware of the
information you didn't have; correct?

That's correct.

And then in subsequent years is it fair to say

t hat you wouldn't, you wouldn't, either through
the media or other sources, beconme aware of sone
of that information; is that fair?

Probably, but, you know, | wasn't involved in it
and accordingly didn't really pay any attention to
it.
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Now, for the purpose of the Comm ssion's work, |
provided you with some docunments and asked you to
read sone police reports and witness statenents
t hat the Comm ssion has, they are from the police
files in 1969 and from M. Caldwell's, in some
cases from his files, and they appear to be at
| east docunments and information that you did not
have or did not have know edge of, or may not have
had knowl edge of when you defended M. Ml gaard in
1969 and 1970.

Now, some of the information in
t he documents are on what's been called the Gai
MIller police file; in other words, their original
police file, some are not. Some of the docunents
are found on M. Caldwell's file, some are not. I
want to ask you sone questions about the
information in these documents and, in particul ar,
whet her, if you would have had this information,
it would have assisted your defence or altered
what you would have done at the time on behal f of
M. Mlgaard, | will ask you what you would have
done with this type of informati on and how it may
assisted your work, and before we get into it, |
want to point out just a couple of caveats.

The first is that | appreciate
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and point out that there is a vast anmount of
information that's before this Comm ssion about
what may have been in existence in 1969 and 1970
and the Comm ssion has heard a | ot of evidence to
date about that, and | don't think it's fair or
appropriate to ask you to go back and digest all

of this information that you didn't know about and
then come back 36 years later and tell us
everything you would have done differently with
all of that know edge, but what | propose to do is
provide you, and | have provided you with key

pi eces of information, and I'Il try and summari ze
them for you and ask for your general insights as
to what you think you would have done with the
general information, keeping in mnd that you've
not gone through this in detail.

The second caveat that | want to
poi nt out before | get into this area is that the
i ssue of disclosure and what the police had, what
t he prosecutor had and what was and maybe shoul d
have been disclosed to you is a matter the
Comm ssioner will deal with in due course based
upon all of the evidence and after hearing all of
the witnesses and | do not want to put you, by ny

guestions, in the position of providing opinions
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on the conduct of the police and/or the prosecutor
as to what they did or didn't do or should have
done. However, | would like to find out from you,
when we go through this information, putting aside
who had it or who could have given it to you,
putting aside that issue, but whether the
information we go through is the type of
information that you contenpl ated receiving when
you made the request back in June, July and August
of 1969 when we went through the letter and, in
particular, the Dallison case, whether this is the
type of information that was in your mnd at the
time as being information that m ght assist you.
So with that, and I will go
t hrough some of these documents, and | think,
M. Tallis, | can probably summari ze some of them
fairly quickly. W, as a Comm ssion, have been
t hrough all of themto date and | think you've had

a chance to read them over at | east once; is that

fair?

Yes, | read them over some time ago when it was
expected that I m ght be called at an earlier
dat e.

And so if we could call up, the first one is

106175, and this is a police report of February
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2nd, 1969 of Detective Sergeant Reid and this

i's

two days after the murder, and this is just the

one that mentions M. Canpbell, the service

station operator, and you alluded to this earlier,

had actually phoned the police |I think on February

2nd to report his encounter with the vehicle and

M. WIlson, M. MIlgaard and Ms. John on the

morni ng of January 31 at the Danchuks, and again

we have -- and in this they actually have the

license number of the car, down here, if we can

scroll down, further, so he actually phoned in,

gave the license number of the WIson vehicle and

sort of explained to -- advised that of the three

young, he says fellows in the car, he only saw one

of them

"Reason that M. Canpbell reported this

to our departnent is that he wondered

what were they doing in the alley."

Now, again, is this, can you just tell wus

generally, and forget whether you get the actual

report or you get the information, is this
information, do you think it m ght have been
woul d you have used this in any way?

Well, | think it would have been hel pful.

Ckay. Il n what respect?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Calvin Tallis
by Mr. Hodson
Vol 122 - Friday, February 10th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 24702

Well, it could well |ead you on a chain of
inquiry. Standing in isolation it maybe doesn't
| ook to be that significant in the way things
unf ol ded, but taken together, | think that with
other things it could have taken on additiona
significance.

And | suppose one m ght say that if M. Canpbell
and/ or the Danchuks were suspicious of this group,
t hat they m ght have a keener eye of observation;
is that --

Yes.

If we can go to 009245, |I'm going to go through

sonme reports now, and maybe let's, we can just

deal with this a bit generally. There are a
nunber of police reports prepared by the Saskatoon
City Police that provide sone detail of their
dealings with Albert Cadrain, Nichol John, Ron

Wl son and David Ml gaard and in sone cases, |

t hi nk your words the other day were that some
peopl e provide statements through their mouth or
words to that effect, and |I think what we see in
some of these reports, the police would write down
what the main players would have said to them

Generally speaking, would that,

the information in reports about how the police
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dealt with Wl son, John, Cadrain and M | gaard, be
hel pful to you?

Yes, it woul d.

And can you el aborate on that a bit?

Well, as | said to you the other day, whether a
person chooses to wite in statement formor wite
with his or her mouth is still something of

i mportance because the information that is
imparted is the significant point.

And now would it be fair to say that the
informati on may be both hel pful and may be

damagi ng; is that --

That's right.

| just want to go through parts of this. This
first one is a report of Sergeant Ml anowi ch and
this deals with Sharon WIlliam who was, | think
you were aware, was the young |ady that David

M | gaard was going to see in Edmonton; correct?
Yes.

And there's a |lengthy statenent. | think you've

had an opportunity to review the statement of

Sharon Wl liams?

Yes.

And then as well, and we've been through that a
nunber of times, | don't propose to go through it,
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but again, Malanowi ch adds in this statement,
attributes that M. M | gaard:
" got violent and forced her and she
admts it is at these times that she
t hought he was abnormal and a viol ent
type of person.”
Again, that type of information in the Sharon
WIllianms' statenent, if that had been provided to
you, can you tell wus, would that have been of
assi stance to you?
Well, it would assist in this way, it's the type
of thing you want to know in advance because it
tells you some aspects of the case that you may
have to meet, and | use the term "may have to
meet "
And back on the question of again the Dallison
case, was this the type of information that you
contenmpl ated you m ght get?
Well, if I -- the answer is yes, and | think that
information that enables a person to defend a case
covers both, anything that tends to show the
person's innocence, but also anything that m ght
be used agai nst him or her.

If we can go to 106640 --

And you see in this one too that she was asked to
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| ook, to see if there was any blood on any of his
clothing or anything and she | ooked in his
suitcase at the motel and so forth, but | don't
think there was anything of that nature observed.
Okay. | see it's -- actually, we'll do one nore
document, 106640, this is a March 22nd, 1969
report of Lieutenant Short and it tal ks about:
"On March 18/ 69 Det. Karst & nyself took
Al bert Cadrain to Regina and were in
touch with the Regina City Police there
and | ater proceeded to the Regi na gaol
and interviewed Ron WIson again,
however, nothing further was | earned
from himand we also found his home and
talked to Ms. W /| son where there was
some discrepancies found in the clothing
t hat these boys both WI|son & Ml gaard
were wearing when they |eft Regina.
Also femal e Nichol John was |ocated in
t he hi ppie house in Regina and she was
after considerabl e persuasion brought to
t he Regi na gaol and interviewed by Karst
and nyself and was placed in a roomwith
Cadrain and allowed to discuss this

matter and it was | earned from her after
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this discussion that through
interrogation that she was of the
opi nion that Cadrain was telling the
truth and that everything he said was
exactly what had happened on this trip.
She was of the opinion that M| gaard was
of a dangerous character and that he had
forced her to have intercourse etc.
Several times and she was afraid of him
It is my opinion that Mlgaard is a
dangerous person and it is known that he
had a record as a juvenile for several
serious offences and al though at this
time we did not |ocate Mlgaard it is ny
opi nion that he should be |ocated and
probably foll owed and kept under cl ose
contact for sonme time in hopes of
| earning something further in regards to
this person's activities while in S toon
with Nichol John and W I son."

Agai n, would that be information, M. Tallis,

t hat woul d be of use to you in your defence of

M. Ml gaard?

Yes.

And in what way?
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Well, several aspects; number 1, it's indicative
of the case that the Crown may try to present with
respect to his propensity for violence, if | may
summarize it that way, but nore inmportant, | think
that it also is relevant when you consi der the
background or circunmstances under which Nichol
John and W lson told the investigating officers
various matters after having initially denied
t here was any involvenent by anybody in the car.
MR. HODSON: This is probably an
appropriate spot to break, M. Comm ssioner. " m
wondering if we m ght come back at one o'clock
with the idea that we may still try to get
M. Tallis done today.
COMM SSI ONER MacCALLUM:  Yes.
(Adj ourned at 12:01 p.m)
(Reconvened at 1:07 p.m)
BY MR. HODSON:
M. Tallis, before lunch we were going through
sonme police reports and statenments, information
t hat you did not have, and | was asking you sonme
gquesti ons about what you m ght have done with it.
If you can call up 009254. And again, this falls
in the category of a police report that outlined

their dealings with some of the key w tnesses, and

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 122 - Friday, February 10th, 2006

Page 24708

this is Detective Karst, and | think |I read
earlier the one from Li eutenant Short about the
trip with he and M. Karst, this is M. Karst's
report, I'Il just read parts of this. And agai n,
so this is April 18th, '69, the report, and it
tal ks -- actually, sorry, | may have m sspoke,
this is a different occasion than what Lieutenant
Short was tal king about.

So this is Monday, April 14th,
woul d be a nonth after Nichol's first statenment
and about five weeks before the May 24th statement
to M. Karst and Staff Sergeant Edmondson went to
make inquiries about John and Wl son, if we can
call out that paragraph, and this is M. Karst
saying with the assistance of Ken Walters we
| ocated the Nichol John girl, interviewed and:

"Further investigation of this girl when
she was interviewed gave one the feeling
that she was telling the truth and she
enphatically stated she could not recal
any time while they were in the City of
Saskat oon during the morning of the
murder at which time WIlson or Ml gaard
had | eft the vehicle in which they were

driving |long enough to commt this
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of fence. She denied that M| gaard had
|l eft their vehicle at any time to go to
a bathroom or go for a cup of coffee
whi ch she could recall. This girl did
however state that she felt M| gaard was
capabl e of an offence of this nature and
adm tted having sexual relations with
him at different times and that he was
more of the animal nature than you would
expect of a human.”
And then next page, and this is again after
talking to, Ron WIlson's mother was interviewed,
and:
"She did however state, though that the
both youths, WIson and M| gaard had
changed clothing at her residence on the
ni ght of Jan. 30 before |eaving for
Saskat oon, as they had spilled acid on
them while working on the battery in the
car in which they were trying to start."”
And then here:
"Al t hough there are many unanswer ed
questions with regard to Ml gaard's
activities on that particular nmorning,

if one is to believe the girl, Nichol
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John, and it appears that she is very
convincing with her story, then there is
no way in which M| gaard can be
connected with this crime."
Let me just pause there. | did cover two
subj ects. Let's talk about the latter one and
Ni chol John. Woul d information in this police
report have been of assistance to you in
defending M. M| gaard?
| think it would have.
And can you tell us how you m ght have used this
type of information?
Well, for one thing, it mght have |l ed one on a
chain of inquiry into certain areas and also have
been relevant to the circumstances giving rise to
the later incrimnating statenments.
So in the section 9(2) voir dire hearing we talked
about yesterday, and | suppose if Chief Justice
Bence woul d have followed the procedure that the
Court of Appeal later set out in that type of voir
dire, is this something that you m ght have
elicited before the Court?
Yes, and | think it would have al so been hel pful
with respect to those circunstances where -- |et

put it this way, helpful in respect to probing the
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role of M. Roberts.
Okay. And then the information from Ron Wl son's
mot her, and again we touched on this a bit
earlier, | think you may have had sone inkling of
t hat when she was called at the prelimnary
hearing; is that fair?
Yes.
And | think you told us that this was not hel pful
evi dence because it suggested, if it was true,
that there would not have been acid on M.
M | gaard's pants --
Yes.
-- on the nmorning at Cadrains' house?
That's right, and David said the only possibility
was that he m ght have had some spots arising from
battery acid.
If we can now scroll down a bit, and here we talk
about on April 18th, it tal ks about M. M| gaard
being interviewed and giving blood samples and it
says:
"M | gaard was interviewed at |ength by
various menbers of this departnent
however seems to be no way to shake that
youth's story. He deni es enphatically

havi ng any blood on his clothing when
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changi ng them and when confronted with
the statement that Cadrain stated he did
have bl ood on his trousers he stated

t hat Cadrain was a |lyer."

Woul d that information have been hel pful to you?

Well, this is the kind of information that you
i ke to have because you never -- you never know
what it will lead to, but certainly it is

background information that one would want to

have.

And then if we can scroll down a bit:
"Wth regards regards to the above
information it now appears that further
guestioning of Cadrain is warranted with
regards to the blood as both youths
M | gaard and W1l son along with the girl,
Ni chol John deny that M | gaard had any
bl ood on his clothing, while Cadrain
emphatically states that he observed
this blood. There is also the fact to
take into consideration that when the
Cadrain youth first attended at the
Police Station sonme becones ago to
advise us of his information he denied

t hat he knew anything of this nurder in
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Saskatoon until he returned home approx.
1 month |ater when his nother advised
hi m of same. However this was found to
be untrue when speaking to the Regina
City Police we were advised by them that
t hey had advi sed Cadrain of this murder
and in fact questioned about sane when
they had himin custody at that point
some 2 weeks prior to comng to
Saskatoon. Also it should be noted that
the dead girl's wallet and contents were
found near the Cadrain residence which
could be inplicating for either Cadrain
or Mlgaard in that case as they were
both known to be in the area.™

a bl ood sanmple was taken, and the next

"Effort should be made in the near
future to interrogate both or all 3 of
the Cadrain youths along with the
parents to ascertain whether their
stories coincide when all are taken at
separate times and apart from one

anot her . "

it goes on to talk about a statement of
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Leonard Woytowi ch. Wuld that type of

i nformati on have been of assistance to you,

M. Tallis?

Yes, and | particularly note the coments with
respect to Cadrain knowi ng, or having been

i nformed about certain aspects of this matter, and
al t hough he did indicate at trial that he, that he
was trying to tell the truth when he first spoke
to the police and denied any involvement, this
type of thing would have opened up a much greater
scope for cross-exam nation at the prelimnary
hearing without tipping your hand, so to speak, in
certain areas.

If we can go to 009264, this is a May 25, 1969
police report from Detective Karst and it details
events starting on May 21 in Regina. This report
details Detective Karst's dealings with Ron W son
primarily on the dates May 21, 22, 23 and |
believe 24, so that would be the two days prior to
| nspect or Roberts, the day of and the day after,

al though I''m not sure that it covers the day
after, so before we go through it, | take it
generally speaking a police report dealing with
how Ron W1 son was dealt with during that tinme

frame that he was with Inspector Roberts, would
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t hat be viewed --

Yes.

-- as important? So here we have:
"On Wednesday, May 21st, D/ Sgt. Mackie
and nyself and Cst. Walters attend at
1769 Cornwall Street ... where Nichol
John's Social Worker was interviewed."

Ni chol John, 1 think referred to Nickey.
"The interview was taped for further
use, and although the Social Worker
interviewed "M . Don Robertson", stated
there were certain interviews he had had
with this girl since he has worked wth
her, since the time of the all eged
of fence in Saskatoon, which is of a
confidential nature, he is not prepared
to divulge to us, he, however, did say
t hat she stated she was not personally
involved in a nurder."”

Agai n, would that type of information be of

assi stance to you?

Yes.

And in what way?

Well, once again, it was background information

t hat, depending on the contents, m ght well give
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rise to at |least a probing at the prelimnary
hearing to see what would be of value for use at
trial, and often the -- well, I'"'msorry, I'm
thinking -- I'mgetting ahead of nyself.
You are tal king about the Ron WIson?
Yes.
We'll maybe scroll down so we have -- starting
here at the top of the page, please, so:
"At 2:00 PM, May 21st, Ronald W /I son was
intervi ewed !
And Mackie, Walters, Dike were present along with
Detective Karst:
"This conversation also being taped and
presently in my possession.
During this conversation with
Ronald W I son, he admtted attending in
Saskatoon with M| gaard and Nickey on
the early morning of January 31st and in
contradiction to his original and other
interviews, he admtted that M| gaard
had |l eft the car when they became stuck
at approx. 6:45 that morning, while
| ooking for the Cadrain residence. Al l
W Il son would state at this time was that

M | gaard appeared to be puffing and
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running, slightly out of breath when he
returned to the vehicle, and he adm tted
t hat he had since thought that this was
the time that M| gaard was probably
involved in a nurder."”
Woul d that information be of assistance to you,
M. Tallis?
Yes. Well, nmy attention is particularly attracted
to the fact that this oral statement was recorded
and the tape recorded conversation would probably
not only be in more detail than the actual report,
but also indicate whether it was question and
answer or narrative, and of course that would be
very hel pful depending on its contents for
purposes of, at |east of cross-exam nation at the
prelim nary hearing. What use could be made at
trial would depend upon what was elicited during
t hat phase.
And then the next page at the top:
"En route to Saskatoon, W /I son divul ged
to me that on that trip on Jan. 31st
with M| gaard and Nickey the two boys
had di scussed B.&E.'s, along with
rolling someone and purse snatching as a

source of nmoney, as their financi al
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position at this time was not one with
whi ch they could do any amount of
travelling, as they anticipated going to
Edmont on and Vancouver."
And then it goes on to talk about the elevator
break-in, he says he does not recall a knife
m ssing fromthe prem ses, and | think this is
where the police first |earned of the elevator
break-in. Wuld this type of information have
been hel pful to you?
Well, | think that it's the type of information
t hat woul d be useful for the reasons |'ve already
gi ven.
Okay. If we could scroll --
| of course knew about some of this, but it was
from David's perspective and statements to ne.
So scroll down here, so this is now on the trip
back from Regina, so this would be May 21, which
woul d be two days before his statenment of May
23rd, he says:
"He al so stated at this that he could
not recall a knife being in the car nor
did he see Ml gaard bring one fromthe
el evat or. On further questioning, he

t hought that possibly M| gaard could
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have picked up a knife from the Chanps
Hot el where they had eaten earlier that
day where Nickey had been enpl oyed,
however, could shed no further 1light on
t hat aspect.”

Woul d that information be hel pful to you?

Yes, essentially for the reasons that [|'ve

menti oned.

Scrol |l down.
"W | son pointed out the area of Avenue P
and Avenue M and N around 22nd St. West,
as an area which is simlar to the
| ocation where the girl was seen wal king
on the street that early norning when
t hey approached her to ask directions,
however, he was unsure of the exact
bl ock. Nor could he point to the exact
| ocati on where the car had become
stalled, where Ml gaard had |eft the
vehicle to go for help."

Agai n, would that information have been hel pful ?

Yes.

Next page. So then this is the next norning, My

22nd, the day before the polygraph, and they drive

M. WIson around the city or parts of the city.
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"W | son's account of what transpired

t hat nmorning was roughly as follows.

The three of them drove into the city
and drove around for a short while when
they met a girl in the area described
above, asked directions for Peace Hill.
The asking done by M| gaard who was on

t he passengers side of the vehicle where
t he pedestrian was. This girl stated
she didn't know and was unable to assi st
t hem however, M| gaard had asked

whet her she would like a lift or ride to
where she was going, to which she

decl i ned. Upon driving away, M | gaard
had made the remark to the effect, "The
stupid bitch". They drove a short

di stance further and while making a
turn, the vehicle became stuck, as they
had no reverse gear. At this tine

M |l gaard left for help, returning
approx. 15 m nutes | ater puffing and
runni ng, however, W/l son states that he
saw no bl ood, etc., or anything on

Ml gaard at this time."
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They drove around the city, got the map, and then

went to the Danchuks. Now, again, would this

information be helpful, M. Tallis?

Yes, for the same reasons that |'ve mentioned.

Go to the next page. We're now to Friday, May

23rd, which is the day of the polygraph.

M. Karst writes:
"... | attended at 608 Cavalier Hotel in
the conpany with I nspector Whod, Lt.
Short, D/ Sgt. Mackie, Cst. Chartier and
Morrison and at 3:00 PM, | called at
room #610 of the Cavalier where W] son
pi cked out a knife which was out of a
group of five, which Insp. Roberts had
shown him as being simlar to the one he
states he had seen en route from Regina
to Saskatoon on the norning of Jan.
31st, this being a reddish brown col ored
bone handl ed type paring knife.

Wl son was then brought to the

Police Station and at 3:30 PM, a
statement was taken from him wi th
regards to the above described incident
adding to the original that he had seen

this knife in the car during the trip,
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whi ch he previously denied. Also added
in his statenment was that when M | gaard
returned to the car after being stuck,
the first time, he stated sonething to
the effect that, 'I fixed her', and when
W | son questioned himon this Ml gaard
declined to make any further conment.
Al'so in this statement W I son
states he had seen bl ood on Ml gaard's
trouser when changi ng his clothes
This he had previously denied."”
Next page, |'Ill just highlight some of the parts
here, he tal ks about:
"Ni ckey seemed very nervous ...",
W Ilson -- and actually what M. Karst is doing
is, I think, reciting parts of M. WIlson's My
23rd statenment which we have been through:
"... also recalls Nickey finding a
| adi es conmpact ...",
the statement goes on to talk about the incident
in Calgary. Again, let me pause there. Wuld
that information have been of assistance to you
in the defence of M. M| gaard?

Well this was particularly of significance in

connection with probing of the role of M.
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Roberts.
And in what regard, what -- can you --
Well I'"mthinking of it in the context of the
additions that had been made by -- or further

details that had been given by Wl son, for exanple

in the discussions, and --

And for --

And of course, if this was tape recorded, the
whol e manner of the taking of the statement and
what was actually said would have been very
significant from the standpoint of preparing for
the prelimnary hearing.

At the trial did you, and/or at the prelimnary
hearing, were you aware, apart fromthe witten
statements that Ron WIson provided of May 23rd

and 24th, 1969, and apart from what you elicited

from him or other witnesses; were you aware of the

sequence of the interviews and what M. W I son may

have told the police officers on given dates or

given times both before and after the pol ygraph

session?
No, | don't believe | was. This was something
that | tried to elicit the details from M.

Roberts about what, you know, his actual

participation or what he actually did and -- but
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106676. And this is the May 29th report of

Sergeant Mackie who dealt primarily with Nicho

John on May 22, 23, 24. There's parts of this:
"... May 22nd, Nichole John was returned
to Saskatoon ...",

and goes on to talk about her, was:
" transported to 20th Street

where she was driven around the area and

she stated that she recalled the brick

wall on the east side of the ... Funeral

home, recalled two garbage cans where the purse
was found, this is where she says that the lid on
the | eft-hand garbage can was tipped, she al so
recall ed something of the church, and then driven
around. And then, actually, just scroll down a
bit further. Again, would that, the driving
around, would that information be of assistance
for the reasons you stated the other information?
Yes.
And then at the bottom

"At approx. 10:00 PM, | proceeded to the

Cavalier Hotel where Supt. Wod, Lt.
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Penkala and | interviewed Insp. Roberts
of Calgary Police, in regards to this
file, so that he would be able to
interrogate Ronald W1 son and Nichol e
John for us on the 23rd."
Woul d that have been hel pful information?
This would have been very relevant to the
information | was trying to get from Inspector
Roberts.
If we could now go to 106108, pl ease. | ' m goi ng
to now nove to matters not related directly to the
David M| gaard witnesses, if | can call themthat.
This is a January 31st, it should be 1969, police
report, it's the day of the murder, and Constabl e
Gabruch tal ked to the bus driver that norning for

the bus that Gail MIller normally took, and:

Husul ak ...",

t he bus driver:
"... stated that around Ave. O and 20th
St. he would ordinarily have a nmale
passenger at Ave. O and 20th St. who
appeared to be a construction worker
wearing red hat and approx. 20 years
ol d, however this morning the gentl eman

was not around."
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And if we can go to 106189. That i nformation;
woul d that be something, on its own, that m ght
be of assistance to you?
Well | think, in conmbination with other things, it
certainly would be a matter of interest.
This is a report of February 3rd, Detective
Sergeant Reid, so on the Monday at 6:50 he
interviewed the bus driver:
" regarding a construction worker
wearing a red hat. M . Husol uk states
t he person got on the bus just the past
trip and made a m stake as the person
was wearing a red ski cap and not a red
hat. This person according to the bus
driver was checked out by Det.
McCorriston this date.”
And then if we can go to
106212, and this is Detective MCorriston's
report about the events of February 3rd as well,
and they did, at 6:17 that morning they checked
out Avenue O and 20th, one Tony Humen.
"Humen was identified by transit driver
John Husulak ... as the person he had
referred to as the person who usually

wears a red or orange hard hat and who
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he beli eves had not caught this bus on
Jan. 31st. Humen at this time was
wearing a red ski cap and stated he
never wears a hard hat.",
and then goes on to talk about the interview.
Agai n, would that information be of assistance to
you?
Yes, it would be. You know, coupled with other
information it could well be hel pful, and
particularly, with background information |ike
t hat, you could pursue certain avenues of
guesti oni ng.
And the next page, 106213. This is the same
report and the same morning, McCorriston writes:
"6:49 ... checked in 300 Blk. Ave. O.
Sout h, Larry Fisher, 334 Ave. O South.
Wor ks at Masonery Contractors
Wearing yellow hard hat. Stated | ast
Fri day he caught bus at 6:30 a.m at
Ave. O. and 20th. Street. He states
t here waas no one else around at that
time and he had no information to
offer.”
Now, we now know more about Larry Fisher than

t hey m ght have known on the nmorning of February
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3rd, '69, but would that information be of

assi stance to you at that tinme?

Well the address or place of residence, | think,
could well have triggered a chain of inquiry.
Bei ng the same address as the Cadrain --

Yes.

-- house? And what about the fact of catching the

bus that morning at --

Well, as well.
Okay.
But | think the initial link would, in one's m nd,

woul d probably be the address.
If we can go to 106215. Sorry, 106215, the doc.
ID is 212. And this is a report of Detective
McCorriston, and this is February 5, which would
be five days after the murder, 6:55 a.m in the
200 bl ock Avenue N South, and we know:
" interviewed Ms. Margaret Merriman
of 226 Ave. N. South ..."
And her house, M. Tallis, would be right beside
the east-west alley. The east-west alley behind
the funeral home, if you go a bit further east,
her house would be on the corner of Avenue N and

t hat same east-west alley; do you --

Yes.
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| can show you the map if you like, but it would

be --

No, no, | accept what you say.

And it says:
"On the norning of Jan. 31/69 she
ordered a taxi to be at her honme at 6:55
A. M. and watched out her front w ndow
for a few m nutes while awaiting the
arrival of the taxi, however she saw nor
heard anything and was unable to offer
any information."

And then, just in that
connection, 025148. And this is a March 27th
report by Detective Sergeant Reid, and this is
interviewing M. Arthur Merriman, Ms. Merriman's
husband. And he says:
on Jan. 31st, 1969, they left for
wor k by Taxi, |eaving at approx. 6:55
AM. It should be noted that this
persons' residence they can | ook down
the T lane rear of Westwood Menorial and
M. Merriman advises that his eyesight
is not too good but they were | ooking
out this window waiting for the taxi to

arrive and nothing unusual was observed
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pertaining to persons or vehicles, and
M. Merriman is unable to offer any
further additional information which may
be of assistance to us in connection
with this occurrence and at the tinme he
was interviewed his wife was not at
home. "

Woul d that information fromthe Merrimans have

been of assistance to you?

Well | would say, |ooking at what | knew and what

| was | ooking for, that this statement is of

particul ar significance because of the time factor

t hat we' ve already been going through.

And, as well, perhaps where they were -- where

their house was | ocated?

Oh yes, well, I'm making that assunmption --

Yes.

-- that --

If we could go to 024936. ' msorry, the doc. ID

is 935, this is the second page. And this is a
report of Detective Sergeant Mackie, and this is
-- talks about Dennis Elliott, and this may have
been in his statement and it may have been that
you were aware of this, M. Tallis, but I"'Il just

read you this part. Dennis Elliott was the fell ow
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who drove Gail MIler home the night before her

mur der, and he says:
"... he recalls that when he had taken
M Il er home he recalled a 1963 or 64
Pontiac with redist bottom, 1|ight
colored top, with considerable damage to
| eft rear fender or quarter panel.
There was a | one occupant in this
vehi cl e who watched them and when he
| ooked towards this vehicle the man in
the vehicle | ooked away quickly. To his
knowl edge Gail was not aware of this
vehicle. After he walked MIler to the
house at 130 Ave. O. S. this vehicle was
still present and the operator watching
hi m when he returned to his vehicle, and
he felt that he was about 10' away from
this person on the street when he
returned to get into his vehicle."

And descri bed the mal e person there. Do you

recall if you would have been aware of this piece

of information at the time of trial?

| don't recall if | had a statement from Dennis

Elliott or not.

Do you recall any mention of the fact that there
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was a car in front of Gail MIller's house at 2:00
in the norning the night before the nurder?

You know, | think that | may well have, but the
source | can't tell you at this stage.

Okay. | think we saw some documents where M.

Cal dwell sent you M. Elliott's statement, and |

Well that's what |, that's why | was asking, | may
wel | have received the statement and that's where
it would cone fromthen.
009334. This is a report of Officer Dimmtt's
February 6th. It tal ks about one Simon Doell,
former address, etcetera:
"He noved out previous to the murder.
He states that on occasions he had been
riding on the Bus and when M ss Ml ler
got on the bus she always as on the
corner of Ave. N and 20th St. directly
across from the Funeral Home. He states
t hat he m ssed her on the bus a couple
of times and upon asking her how she was
getting to work she stated that she was
getting a ride to work "
And, again, this tal ks about her catching the bus

at Avenue N --
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Yes.

-- and 20th Street; would this information have

been of any assistance to you?

Well, once again, it was background information

t hat m ght well have been of assistance.

106234, this is a report of Detective Bennett

February 6th, '69, and it says:
"Also interviewed was a Mary Gal |l ucci

who stated that she takes the bus at

Ave. O and 20th Street every day. She
stated that on Thursday norning, Jan.
31st, ...",

and | think, from some other notes it, | think it

has been suggested that the date should have read

January 30t h:
" she recalls a girl get on the bus
at the above with her. She descri bes
thais girl as follow Younger girl, dark
hair, wearing white dress and stockings,
Dark coat ...",

goes on:
"She has seen her on the same bus before
but does not think seen on Wed. There

was al so a young man get on the bus with

who was a construction worker

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Calvin Tallis
by Mr. Hodson
Vol 122 - Friday, February 10th, 2006

Page 24734

weari ng blue jeans and a hard hat,
possibly yellow. This man conmes from
Ave. O South of 20th Street. He has
been getting on the bus at the same time
since that day. She does not think that
she could identify."
Agai n, would that information have been of
assi stance to you?
Yes, | believe so, for the reasons that | have
earlier mentioned.
Now 106547, please. This is a report of Constable
W Ilton February 15th, 1969, and it refers to a
phone call froma fellow named Sidney Sargent, and
you have had a chance to read through this, M.
Tallis. And this is a fellow who called the
police and states that:
" on the morning of the murder he
left ...",
his office at 7:00 a.m, drove north on Avenue N
to 20th where he had to cone to a stop, said to
be between 7:00 and 7:05.
"He observed a woman standing at the bus
stop at the south curb wearing a blue or
what appeared to be a blue coat sim/lar

to a nurse's cape. This woman al so wore
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white nylons, a white dress, and may
have been wearing a hat. Bef ore
proceeding fromthe stop sign Sargent
states he saw a young mal e person, age
18- 20 years, staggering in a southerly
direction on Ave. N towards 20th St. He
descri bed the person as approx. 6'2",
ski nny, blondish hair. He wore bl ue
j eans and a kacki coat. The youth was
staggering as though drunk however may
have been wal king in this manner if he
had been wearing | eather shoes. Sid
Sargent did not pay any nmore attention
to the 2 persons and then drove away.
He del ayed contacting the Police on this
matter as he believed the information
was of little inportance.”

Can you tell us whether this informtion would

have been of assistance to you?

Well, | think that that could well have been very

significant --

Can you tell us how?

| was just --

Oh, sure.

Did he identify --
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And | should -- sorry -- | should add that

M . Sergeant, after this report, did not talk to

anybody about this matter until he testified
the I nquiry, and he advised the Inquiry that
identified the woman as Gail M Iller, whom he

known. And | think he al so described before

| nquiry that her -- that she was a, not right

the corner, a bit away, and as well that --

at
he
had
the

at

somet hi ng unusual about her clothing, and |I can't

recall exactly what he said, but something about

how her clothing was arranged. So there's nothing

in the report other than the identification of a

nurse's cape or -- yes, of a nurse's cape, so

there's nothing in the police report that says he

identified the woman as Gail Ml ler, however
he testified here he did.

Yes, well you probably nmentioned that to ne,
this, to me, would be something quite signifi
Can you explain how you m ght have used this

what you m ght have done with it?

when

but
cant .

or

Well a great deal would have depended upon what

M . Sargent actually said, and with the additional

information that you have been able to dig up,

that, of course, would focus on the | ocation

Mss MIler at | east before she was kill ed.
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And | take it that, if you were able to have
someone observing her at the corner of Avenue N
and 20th Street between 7:00 and 7:05 a.m alive
and standing at the corner, that that m ght
elimnate M. Ml gaard as a suspect?

Yes. It supports the tinme element that we've

tal ked so much about and, given the even narrower
time frame, | think it strongly supports the

i mpossibility, or at the very | east improbability,
of him doing anything to her or, indeed, having
anything to do with her.

Okay. And if we put aside and take just what's in
the police report at the time, and putting aside
the fact of what he has told this Comm ssion of

l nquiry now, if it was sinmply that he had
identified a woman wearing a blue, or what
appeared to be a blue coat simlar to a nurse's
cape, etcetera, just with that description without
the further identification of it being Gai

MIller, would that information have been of

assi stance?

Yes. Well the clothes that are mentioned there
woul d certainly indicate the nature of this girl's
occupation and would, | think, spawn a potenti al

link with the victimin this case.
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Ckay. | now want to nmove to some sexual assaults
and i ndecent assaults, and this Conmm ssion has
heard a fair bit of evidence and we've gone
t hrough all these statements and, in fact, heard
from some of the victims, and what | have done for
you, M. Tallis, is | have provided you with the
statements of these victims and asked you to read
them And |'ve categorized themin three
categories, and this is how |l wish to go through
them  The first set are the, what | call the
non- Fi sher indecent assaults, and they are the
assaults that -- or attenpted assaults that
occurred in and around January 1969 that were on
the Gail MIller file, none of them identified
Larry Fisher as the assailant, and in fact | think
when | ooking at the descriptions in those assaults
-- and at that time |I think the evidence we heard
that Larry Fisher wasn't known as the assail ant of
the other rapes at that time -- but certainly
t hose rapes have never been visited upon M.
Fi sher, he has not been convicted of them and I
think in fact he denies them So there is the
non- Fi sher assaults, if | can call them that.

The second grouping is the

(V4)---- (V4)--- assault which occurred on the
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same norning of the nurder, again which M. Fisher
has not been convicted of or charged with.
(V4)---- (V4)--- has for some time, including at
this Comm ssion of Inquiry, testified that Larry
Fi sher was her assailant, Larry Fisher has denied
t hat, and so again no charges there.

And the third group are the four
assaul ts, sexual assaults, one indecent assault,
that Larry Fisher confessed to and was convicted

for, and those are the (V1)-, (V2)-----

(V3)------ assaults that occurred before Gai
MIller's murder, and the (V5)-- (V5)--- assault
t hat occurred after the murder. And there is a

publication ban in effect for the names of the
victims, M. Tallis, so we are free, in this room
to use the nanmes, they will not appear on the
record or outside this room And so you have had
a chance to go through those and | ook at them
have you?

Yes, you provided the material to me --

Yeah.

-- and | read it over. |'"'msure | didn't read it
over with the degree of care that you have read it
over, but I'mgenerally famliar with those --

Sur e.
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-- reports and statenments.
So | want to deal first with what | call the
non- Fi sher assaults, and the first one is the
(V9)---- one of 106111. And, again, we have been
t hrough these a number of times so I'll just touch
on the high points so that you know we're on the
sanme page as to what we're tal king about. Thi s
was an assault, and it's actually reported on
January 31, '69 -- these are all, | think, on the
Gail MIler murder file and it would appear that,
after the murder, sonme of these wonen called the
police in light of the Gail MIler nmurder. And:
"... about 2-3 weeks ago his w fe had
been indecently assaulted by a young man
whil e she was walking in md block on
Ave Q between 22nd and 21st Sts., the
time was approx. 7:30 to 7:45 a. m

Description of youth is that he
was wearing a blue parka with the hood
up and he was approx. 55" tall.

M. (V9)---- said that they had
not made any conplaint to the police
about this matter but thought this
shoul d be given to the police now as

information in their investigation of
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t he murder which had since taken place.™

And again, if we can just go to 106249, this is a

bit nore detail, and it's probably easier to go

to this than the statement. And it tal ks about:

the 100 bl k. Ave. Q S., she was

approached by a young man who grabbed
her by her arms from behind and ran his
hands over her body at which tinme she
struggled and hit himin the face with
an el bow and he then ran."

And so again perhaps, M. Tallis, | can just go

t hrough all four, then come back and ask you some

general questions, or do you want to deal with

t hem one by one?

No, | think you can, you know, go through them and

then deal with them generally.

Okay. The next one is 024891, are you able to get

024891? Actually, we'll bring up her statenment,

006486. This is the (V6)--- (V6)- statement, the

statement is February 18, 1969, and it's an

incident at the Hi-Low Mart, which is over in the

Greystone area just off of 8th Street. A fellow

came up -- and I'Il just quickly go through this:

came up from behind me. He was so

sudden | never heard him His first
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approach was to grab ne by the private
part."

| then said don't -- or he then said:
"... | don't want to hurt you. These

were the only words he said."

And then to the next page. | think there was a
bit of a struggle and then he ran off. Actually,
there is a -- scroll down, please. | think there

was a struggle, felt a bunp:
“... | then screamed as |loud as | could.
My assailant then got an arm around ny
throat. At this time the man in the car
came running around the corner and
st ood. My assail ant now took his arm
away and sort of had a hold of my coat
by the side."
Next page. And then | think that he went off.
Go to the next page, description here; eyes,
| arge and dark; conplexion a little dark or
olive; black; 5 feet 2 inches to 5 feet 6 inches;
m ddl e 30s, may have had a thin nmoustache.
Next if we can go to 106191,
and this is a report relating to (V1il) (V11)--,
compl ai nt regarding a suspicious man foll ow ng

her, described as wearing a siwash sweater, about
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30 years old, approximately five foot nine, and |
think that is the -- right, that is the |ast of
t hose.

So you've had a chance to | ook
at those. Can you tell us whether those
statements in and of thenselves, put aside the
ot her sexual assault information that we're going
to come to with respect to M. Fisher, but these
assaults, this information, would you have been
able to use this in any way?

Well, 1've thought about it in the Iight of what
you asked nme and trying to assess it as
objectively as | can, | think that this is
information that one would possibly set you on a
chain of inquiry, but either standing al one or
collectively but excluding the other items, |I'm
not sure that one could have been successful in
havi ng that evidence admtted to show that this
crime was probably commtted by a third person,

al beit one who is not identified. | wouldn't rule
it out, but | don't want to elevate it to

somet hing that may not have been adm ssible on an
application. Now, | can go further than that --
Sure.

-- but | think it would be better to deal with it
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in the context of the others.
Sure, we'll maybe come back to that when we get to
t he other assaults.
| now want to deal with the
(V4)---- (V4)--- matter, 106110, and this is the
January 31, '69 report. W've had -- we've been
t hrough this a nunmber of times at the Comm ssion
and Ms. (V4)--- testified, but she said that at
7:07 a.m on the norning of January 31, 1969:
she was on her way to catch her bus
on 22nd St. to the University she was
assaulted by a male person. This person
came out of a yard (after taking her
back there) 201 Ave. H So., and wal ked
t owards her."
And | think it's seven blocks from where M. Gai

MIller's body was found is where she identifies

"This mal e person then grabbed her and
ran his hand up and down her |egs. She
screemed and this person then nmoved
back. She had laid or thrown her books
down and she picked them up and
continued on North to 22nd ST., She did

| ook back and he was follow ng her. She
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qui ckened her pace and the next time she
| ooked back he was gone."
And then her description is -- scroll down,
pl ease -- not young or old, possibly near 30
years of age, height five feet five inches or six
inches, and etcetera, black or dark hair, not too
| ong, wearing a three-quarter or one-half |ength
suede coat, dark brown in colour. Coat could
have had a fur collar.

And then if we can go to her
statement, 006404, this is her statement of the
same date, she describes the incident again at
7:07 a.m, and | think her evidence before the
| nquiry was that she had -- actually, maybe [|'I]1
just scroll down. She says | was wal king -- no,
go back to where you were, please.

"I had just checked ny time so know it

was 7:07 a.m"
-- when the assault, or shortly before the
assault, and you've had a chance to |ook at this
and consider it, M. Tallis. Can you tell wus
whet her this informati on would have been of
assistance to you in the defence of M. M| gaard?
| think it would, particularly in the |ight of

what | now know about the other ones that you are
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about to deal with, but this one may stand on a
slight -- | would have argued, | think, that this
one stands on a slightly different basis, and that
is that it involved an assault on this bitterly
cold morning at the time that she mentioned and |
think it mght well have been admtted as sort of
a free-standing piece of testimony, if |I may use
that term | realize there could well be an
argunment over it, but reflecting on it, as you
have asked me to, | think that that is a tenable
argunment, and having regard to the circunstances,
including the |ocation and the weather conditions
on the day in question, we get -- put it this way,
' m not attenpting to be an expert in statistica
causation or anything like that, but if you have a
sexual predator at that time, and one would have
no reason to doubt this |ady's description, one
could argue that the |ikelihood of having two
sexual predators in the same area who conducted
themselves in this way on a bitterly cold morning
in January raises some very serious questions.

And is it evidence that you think you would have
tried to put before the jury then for that

pur pose?

Yes, bearing in mnd the additional itenms that I
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know you are com ng to.

Ri ght .

Very much so.

And can you tell us how you m ght have argued to
the jury that this m ght exclude M. Ml gaard or
rai sed a reasonabl e doubt about his guilt?

Well, there's no suggestion that he was the
attacker, and the manner of this attack, the time
of it and the general location | think would be
rel evant considerations to raise.

Can you tell us how --

But | think that know ng what | now know based on
what you have shown to nme, | would view this as
part of the package that you showed it to me --

t hat you showed to ne.

Right. And you are referring to the rapes that
M . Fisher was convicted of?

Yes. You' ve mentioned their names, (V1)-,

(V2)----- , and is it (V5)---?

Okay. Those are the ones |I'm thinking of in
particul ar.

Can | just ask you to conment on one point on the
(V4)---- (V4)--- statenment that we've heard sone

evidence and some different views on and how you
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m ght have dealt with the time factor. I f her
timng is correct, at 7:07 a.m, and the w ndow of
opportunity | think for the death of Gail MIler

t hi nk was 6:45, or perhaps 6:50 to 7:05 1 think is
where we got it, do you foresee, or how would you
have dealt with that? |In other words, if you are
saying to the jury when M. Ml gaard was in the
vicinity he did not have enough time to have
commtted this thing, can you tell us how you

m ght explain to the jury that this other
perpetrator could have commtted both?

Well, so much would depend on what M ss (V4)---
said in testinony at the time and of course the
accuracy of watches or whether they are out a
[ittle and so forth would enter into it, but as |
say, coupled with the others, | think it would
make a much nore conpelling case for its

adm ssion. | think the key would be getting the
testinony admtted on behalf of the defence or,
better still, persuading the Crown to call it once
you becanme aware of it.

Woul d the statenment of (V4)---- (V4)--- and the
information in the police report, was that the
type of information that you contenpl ated

receiving when you made your request back in June,
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July and August of 1969 for information fromthe

Crown?

Yes, it would be, because that type of information

could be very helpful in defending a case and
pointing to the innocence of the person charged.
If we can go to 039527, we'll now go to the, |
call them the Fisher assaults, they are the four
that -- three sexual assaults and one indecent
assault M. Fisher confessed to and pled guilty
to. 039527. And this is a newspaper article of
Decenmber 14th, 1968 and the dates of the -- there
were three assaults before Gail MIller's nmurder,
think the dates were October 21st, Novenber 14th
and November 28th | believe, or in that time

frame. The first two were actual rapes, the

one -- and those two rapes were on Avenue O,
Avenue F, in that area, and 18th Street. The one
at the end of November, the (V3)------ one, was an

i ndecent assault over by the university area, and
this is a newspaper article talking about a
warning to women not to talk to strangers and
says:
"... after two instances of alleged rape
and one assault were brought to their

attention ... took place in the
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Ri versdal e area and the assault took
pl ace in the university district.

They said the alleged assail ant
first talks to women and then takes them
into alleys."

Do you have a recollection of being aware of this
news article at the time?

| have no recollection of having read it or having
it brought to nmy attention.

If you can take your m nd back to again the time
you were engaged by M. Ml gaard and going through

t hose proceedings, and in fact let's say the six
mont hs prior, do you have any recollection of

bei ng aware of these rapes having occurred?

No, | don't.
Woul d you as defence counsel in the bar -- would
these matters be discussed -- or how preval ent

woul d matters |ike these rapes be in the

community? Are you able to shed any |light on

t hat ?

Well, | certainly don't recall any talk about
t hem

What about --

And - -

Oh, I'msorry.
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A And | recall, you know, after | was retained
maki ng i nquires, general inquiries, and
particularly of one person who, because of his
background, seemed to know nost everything that
was going on over there, didn't, in any way --

Q Over where?

A On the west side.

Q | see.

A Didn't raise it with me at all, and that was ny
purpose in talking to him Now, | have to say the
(V6)- incident, | don't recall any talk of it in
our imedi ate comunity and that wasn't far from
where | |ived at the tine.

Q OCkay. We've heard sonme nention of it being
descri bed as a serial rapist on the |oose in the
city with heightened awareness of people. Do you
have any recollection of that?

A | don't recall that, and |I'mquite sure that if
that had come to nmy attention, | would remenber
it.

Q At the time you defended David M| gaard, did you
have any know edge of unsolved rapes or assaults
in the two or three nmonths prior to her death in
Saskat oon?

A No, | didn't.
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Did you have any know edge or information that the

police, both the Saskatoon City Police and the

RCMP who were assisting them had, during the

initial part of the investigation, suspected

t hat

t he unknown rapist may have been the perpetrator

of Gail MIller?

No. You've directed nmy attention in materi al

s to

comments in some of the reports and | certainly

did not have any indication of that.

If you had been aware just generally that one of

the initial theories of the police was that this

unknown rapi st may have been the murderer of

MIller, is that something as defence counsel

woul d have done something with?

Yes, |'m sure | would have asked M . Cal dwell

about it or, you know, somebody in his positi

Gai

you

on.

If we can call up 065399, this is an RCVP report

of March 20th, 1969, and just a bit of background.

This report, although prepared in March of 1969,

the evidence we've heard is that it was not on the

Saskatoon City Police files, nor was it on M.

Caldwell's file, and in fact | think post

conviction it was |located in 1993, and you've had

a chance to read through these RCMP reports;

that correct?
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Yes.
If we can just go to the page 065401, please, and
| think the evidence we heard from in particular,
Cor poral Rasnussen, as he then was, of the RCMP,
who was invol ved, what he testified to was that
the RCMP provided assistance to the city police
for part of the investigation and these reports
were reports to his superiors and basically
reflected what they had |learned fromthe Saskatoon
City Police, or that had been part of the
Saskatoon City Police investigation as opposed to
being reports of an RCMP investigation, okay?
Yes.
And with that, paragraph 10, this report says, it
tal ks about the two rapes and one attenpted rape:
“In each case the attacker forced the
girls down an alley at knife point where
he forced them to undress before
commtting the offence. In the
attempted rape, the attacker was scared
off by the approach of car headlights.
One of the victinms clainms that she can
still identify her attacker while the
other two are only able to give a brief

descri ption of him In view of the
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simlar methods used in commtting these
of fences, there is a good possibility
that they were all commtted by the sane
i ndi vidual and this fact is not being
overl ooked during this investigation."

Agai n, would that type of information be of

assistance to you in your defence of M.

M | gaard?

Yes. | wasn't aware of the contents of this

report until you showed it to ne.

And so | guess the -- actually, let me go to

anot her report here and then I'lIl ask you some

guestions, 250597, and next page, this is a My

7th, '69 report of Corporal Rasmussen. I f you

could go to 250603, the bottom
"It is mentioned during the late fall of
1968 the | ocal police department had
reports of two rapes and one attenpted
rape. These investigations were
conducted by the City Police with
negative results. Persons involved were
as follows."

And then those are the three rapes, (V1)-,

"In these three instances the M O. was
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simlar in that the male approached his
victimfromthe rear, covered their
mouth with his hand and pointed a knife
into their back, forcing them down the

| ane. The descriptions of the assail ant
given by all three were very simlar and
it appeared that the same person was
invol ved. The assailant would force his
victimto undress at knife point and

al ways managed to stay in the shadows or
behind them in order that his identity
woul d not be detected. He would then

have the victimlie on her coat at which

time intercourse would take pl ace. I n
the (V3)------ case, the assail ant was
scared away as a result of lights of a

vehi cl e approaching down the |ane."
And then scroll down, it then goes on to talk
about they had sonme |ab reports or some physical
evidence with respect to the (V1)- rape and they
actually did a check of the panties and
aggl uti nogens of type A were found on the blue
panties and plaid jacket. Il n ot her words, |
think fromthe test the perpetrator of the (V1)-

rape appeared to be an A secretor.
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And then again the paragraph,
scroll down:
"As a result of the foregoing, it is
felt there is a strong possibility the
three rapes and the nurder are directly
connect ed. In view of this, extensive
i nterrogation was conducted with
(Vv2)----- with negative results.”

And etcetera.

If that -- I'Il just check,
don't think we need to go -- you've had a chance
to read each of the statements from (V1)-,
(V2)----- and (V3)------ ?

Yes, | did.

And we've been through them and in particular how
t hey describe the attacks.

Yes.

You recall that, about being undressed and the
back alleys referred to in these reports?

Yes. | think this RCMP report that you've read
generally summarizes the simlarities.

Can you tell us, M. Tallis, what you would have
done if you would have been provided with this
information?

Well, after | read this mterial over, | felt that
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this would form the evidentiary foundation for the
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adm ssion of this type of evidence to denonstrate
or at | east support David's position that he
didn't do it. First of all, | do not think there
woul d have been any di spute over the fact that
David was not in the city at material times when
t hese sexual assaults took place and, as |
understood the law at that time, and | think it
still is the law, if "A" is charged with murder,
it is open to himto denonstrate that it was, in
fact, or was |likely commtted by another person.

In this case, |'m sure | would
have felt that there was a very conpelling basis
on which to admt the testinmny even if the
defence had to call it. Naturally it would have
been better if one could persuade the prosecution
to call it, but if not, then one would seek to
adduce it as part of the defence, and if there was
an argument over its adm ssibility, that, |
presume, would have been conducted in the absence
of the jury, and in order to determ ne the issue
it may well be; indeed, | think it would have been
prudent to call these | adies as wi tnesses, but at
the end of the day | think that a strong and

persuasi ve argument could be made that this was
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rel evant and probative evidence with respect
the issue of whether or not the crinme was
commtted by some other person, albeit
uni dentified.

| think the RCMP report
summari zes the significant simlarities that

attracted the attention of experienced

investigating officers and | don't think that

can really usefully add much nmore than by

referring to that. | guess the nore | reflect on

it, the more | feel that this is very conpell

evi dence, pointing to the conclusion that a third

person, albeit unidentifiable by name, commtted

this crime that was in issue.

And is the informati on on these assaults, is

the type of information that you contenpl ated

receiving when you made your requests of the
in the summer of 19697
This is -- this evidence | think is much nore

compelling in terms of adm ssibility than even

some of the previous instances that you menti

Not that one would avoid including themin the

materials submtted, the testimny submtted

voir dire, and of course in my view this is the

type of evidence, or testinmony, that points to the
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i nnocence, or potential innocence of an accused
person and certainly is information that | had in
m nd one woul d receive under the principles, for
exampl e, articulated in Dallison, in the Dallison
case and other English cases that | thought were
respectable authority at that tinme.

Woul d you have, and again | appreciate |I'm asking
you to | ook back with new i nformati on and

specul ate a bit, but would -- would the fact that
the police, as you mentioned, seem to connect the
rapes to the murder, at least at the initial part
of the investigation, would you try and elicit

t hat evidence fromthe officers?

Well, in terms of the adm ssibility, | would
certainly try to.

Subject to adm ssibility?

Whet her | would be allowed to do that, but | know
t hat Corporal Rasmussen and, | think it's Staff
Sergeant Edmondson, were very experienced RCWVP

i nvestigators.

If we could go to 004102, this is an April 15th,
1969 police report, and this relates to the Gai
MIller murder investigation. Actually, if we can
go to the top, it says:

"Regarding this file, on April 7th, |
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called at 210 Ave. N. So., the home of

Mss (V1)-'s aunt ..."

- (V1)- was the very first rape victim

"To show her some pictures ... and was

transported to the Police station.

the Police station Mss (V1)- was

At

shown

a group of 19 photos - snapshots of

vari ous people picked at random

Anmongst these photos was included

one of

one David M | gaarde (this |ast photo was

obtained from D/ Sgt. R. Mackie).

M ss

(V1)- | ooked at these photos which were

all placed on the desk at one tinme, and

i mmedi ately picked out the photo of

David M | gaarde and one other male

person whos identity at this time
known to me. She stated that she

definitely seen both these persons

i's not

had

around before sonmewhere however coul dn''t

remenber where or when. She coul d not

identify any of these persons as t

who may have raped her.™

with the other informati on, have been of

assi stance to you, M. Tallis?
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Well, that's the type of information |I would have
contenmpl ated recei ving.
Agai n, 105520, this is a February 27th, 1969
report by ldentification Officer Penkala, and this
is February 27th, and this was on the Gail Ml ler
file and it's tal king about the items related to
t he murder and says:

"The simlarity of our departnments

occurrence nunbers 10173 and 10910 --"

Bot h 68,
"-- conplaints of rape, with this murder
investigation, lists the followi ng itens
which are reported m ssing, identifiable
and could be of evidential value."

And those are the (V1)- and (V2)----- rapes. And

then the next page, it goes on to list sonme
information from those rapes.

And then as well 009298. This
is a letter from M. Penkala to the Crime | ndex.
If we can go to the next page, actually go to
009299, this is his report about the murder on
February 5. And go to the next page. It says,

' Our Department has two unsol ved cases dating
back into October and Novenber' -- call that out,

pl ease -- 'of 1968 which involve conpl ai nts of
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rape. In both these cases the victim was
attacked from behind while walking in the |ate
evening, forced into a |ane and, under threat
with a knife, made to undress and submt to
intercourse. The victinms were always threatened
and forbidden to see the attacker who, after the
attack, carried away some of the victims

cl ot hi ng. In these cases, the attacker all owed
the victims to replace some of the clothing,
usually the outer garment or coat.'

Woul d this information have
been of assistance to you, M. Tallis, in the
defence of M. Ml gaard?

Yes, well, ny earlier comments about the RCMP
report apply with equal force to this.

And would you -- is this the type of information
you contenpl ated receiving when you made your
request to the Crown?

Yes, this is very material information.

| now want to turn to the (V5)-- (V5)--- matter,
261590. And this is February 21, 1970, three
weeks after M. M| gaard has been convicted, and

this is a rape that occurs around Avenue V and

20th Street. And, again, you have had a chance to

review this information, M. Tallis?
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Yes.

Can you tell us -- and, again, | guess | have to
ask you the question; presumably, if you would
have known about the other rapes prior to the
trial of M. Ml gaard, there m ght have been a

different result. If we go to -- let's take the
situation where you do not know of the other

rapes, the situation that existed, and that after

M. MIlgaard is convicted -- actually, let me
rephrase that. After M. Ml gaard was convicted
on January 31, 1970, would you have still been

alert to other information that m ght assist you
in his appeal or in furthering his position?

Yes.

And can you tell us what you m ght have done if
you had been made aware of this information about
the (V5)-- (V5)--- rape in the nonth after the
conviction?

Well if this particular rape and the others that
hadn't been brought to ny attention were brought
to nmy attention, that would make an even nore
compel ling argument for adm ssion of this type of
evi dence on the appeal, and I think that we are
now tal ki ng about an application to admt fresh

evi dence on the appeal. But | think that this
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particul ar incident strengthens the argument that
t he evidence of these sexual assaults that we've
been tal king about, the three plus this one, we'll
call them the four, is even nore conpelling when
we consider admtting, an application to admt

t hat evidence to show that the crime was or was
likely to have been commtted by a third person,
al beit unidentified. It is particularly
significant in this case that there could be no
suggestion that David M| gaard was in Saskatoon at
the time of the (V5)-- (V5)--- rape.

So can you tell us what -- again, post-conviction,
if you became aware of the (V5)-- (V5)--- rape,

and let's say at that time you al so became aware
of the previous three, can you tell us what you
woul d have done?

Well | would have | aunched an application to
adduce fresh evidence on the hearing of the
appeal --

Okay.

-- and endeavoured to get affidavits fromthe
peopl e involved, and if they were unwilling to
swear affidavits, then of course | would ask to

have them call ed as wi tnesses either before a

Comm ssi oner appointed by the Court or before The
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Court .

The usual practice through the

years in Saskatchewan has been for the wi tnesses

to be exam ned before the Court of Appeal as
di stinct from appointing someone to take thei
evi dence on comm ssi on.

Now | shoul d al so say that

think, in this type of case, that given the

r

information that you have provided to me | would

probably have approached M. Kujawa, if he was

going to be handling the appeal, and asked to have

him verify the information that | have obtained --

had obt ai ned. | know it was veri -- would be

verifiable, because he would have to go to the

police to get confirmation of it, and invite
to consider whether or not he would agree to
trial being ordered on the basis of that

i nformati on.

hi m

a new

And, based on your prior dealings with M. Kujawa,

had you -- again, not specifically like this
but was that the type of thing you had done i
past with hin?

| had.

And can you tell us how you found himto deal

when you did that?
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Well | found himto be cooperative.
This m ght be an appropriate --
And without going into details of occasions, |
have no -- | would have, at that time, had no
doubt that he woul d have cooperated. He m ght not
have agreed with me after his inquiries and so
forth, but by the sane token | know that he would
have given it anxious consideration.
This m ght be an appropriate time to break, M.
Comm ssi oner .

(Adj ourned at 2:28 p.m)

(Reconvened at 2:52 p.m)

BY MR. HODSON:

M. Tallis, we'll just carry on with, | think
where we finished up was the (V5)-- (V5)---
matter. Just on the question of Larry Fisher,
when did you first learn of a fellow by the name
of Larry Fisher?
| think the, where it was first brought to my
attention in a significant way, and maybe really
in the first occasion, was when | was in the
Supreme Court hearing. It may have been mentioned
in passing to ne before that during the course of
di scussions with counsel for M. Ml gaard before

the hearing, but that's the time that | recall ny
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attention particularly being drawn to it.

And that's in 1992; correct?

Yes. | think M. Brown asked the question of ne,
and | don't think anybody else did at the tinme.
Okay. "1l just go through, and again just for

t he purposes of the record, and we've heard
evidence on this, that after the (V5)-- (V5)---
rape of February 21, 1970 M. Fisher had nmoved to
W nni peg, and | think the evidence before the
Comm ssi on has been that he was not a suspect in
any of the Saskatoon rapes, or there was three
rapes and one indecent assault; that on August
2nd, 1970 he commtted a rape in W nnipeg of
(v7)--- (V7)---; and then on Septenber 19th, 1970,
he commtted a rape on (V8)-- (V8)--- and he was
caught at that time and arrested. And 1've
provided you with those two statements, you have
had a chance to | ook at the particulars of the two
W nni peg rapes | believe?

Yes.

And then he was in custody, and then on October

21st and 22nd, 1970 he confessed to two of the

rapes in Saskatoon, nanely the (V3)------ and the
(V5)--- rape.
Yes.
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So that's on the record in October 22nd, 1970.
Yes.

Decenmber 30th, 1970 the Saskatoon City Police laid
four charges here in Saskatoon against M. Fisher
for the four, (V1)-, (V2)----- , (V3)------ :
(V5)---, the informati ons were sworn. At that
time M. Fisher was in custody in Wnnipeg and he
was not brought back to Court on those charges.
He then in May of 1971, through his |egal counsel
M. Greenberg in Wnnipeg, pled guilty to the two
charges in Wnni peg and received a sentence of |
believe 13 years, was sent to Prince Al bert
Penitentiary. M . Greenberg had had
correspondence and conmuni cation with M. Kujawa
in 1971, M. Greenberg has testified before this
Comm ssion that in effect he had a deal for

pl eading M. Fisher out in Saskatchewan with
respect to the four charges, and in Decenber of
1971 direct indictments were laid in Regina and
M . Kujawa appeared, M . Greenberg appeared, and
M . Fisher was brought down from Prince Albert to
Regi na, plead guilty, and got a concurrent
sentence. Are you generally famliar with those
facts from what -- the information that | have

provided to you?
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Yes, | think that you set it out very succinctly
to me, but accurately.

Now | want to talk about what -- and | take it,
did you know any of that, did you know any of

t hese goings-on with M. Fisher in 1970 or 19717
No.

Now the -- M. Fisher's confession for the two
Saskat oon rapes was October 21st-22nd, 1970, and
t he appeal | think you argued November 6th, 1970.
And you may have already dealt with this when you
answered about the other rapes, presumably if you
-- | think you told us that if, before the appeal
was argued, you |l earned of these unsol ved rapes,
you woul d have brought a fresh evidence
application; fair, correct?

Yes.

|f they became solved rapes before the appeal was
argued, presumably the same application, but now
with a perpetrator?

Yes.

Let's go to the scenario if you |learned of this
information, either about the rapes thenselves
and/ or the fact that M. Fisher had confessed to

two of the four of them let's say you had | earned

about that after you argued the appeal in early
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November 1970 but before judgement was rendere
The Court, which was January 5 of 1971; can yo
tell us what you would have done if you became
aware of that information?

|'ve reflected on it in the |ight of your requ

and I|'m quite satisfied that the procedure | would

have foll owed woul d have been to contact M.
Kuj awa and the Registrar of The Court to indic
that | wi shed to make an application in the |i

of new information that had been brought to ny

attention. Since judgement had not been deliv
it would have been open to nme to ask for the d
of delivery of judgenment. | did not know when
j udgement woul d have been -- would have conme d

or was going to come down, but since the matte
had not been di sposed of and no formal judgene
roll issued it is, of course, open to counsel

apply for a rehearing. And on such a rehearin

usually you, if a new matter of that nature cones

to light, the opportunity to get a new hearing
t hi nk, would be greater, that is a rehearing.
In this case |'"msure, if it
been brought to my attention in the way in whi
you have mentioned it, | would clearly have

outlined to M. Kujawa the nature of the
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application that | was bringing, with details, and
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of course, quite apart from preparation of the
rel evant material in affidavit form or otherw se,
| would have asked him | think, to verify what I
don't think would be disputed facts as far as the
nature of these assaults and the, by that tinme,
t he perpetrator of them and invite himto
consider his position and et me know while | was
getting things ready.
Based upon your dealings with M. Kujawa, are you
able to tell us what you think he m ght have done
in that scenario?
| know that he would have given it careful
consi deration, based on ny previous professional
dealings with him
Can - -
And what | said to you earlier in that connection
applies with equal force to this scenario.

COWM SSI ONER Mac CALLUM: M. Hodson, |
m ssed sonmething, |'msorry; that you gave two
dates, October 21-22, 1970, that was what ?

MR. HODSON: That was the dates that Larry
Fi sher confessed to the (V3)------ and (V5)---
assaul ts. He confessed on the 21st in W nnipeg

and on the 22nd to the statenment that he provided
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to M. Karst.

COMM SSI ONER Mac CALLUM: Thanks.

BY MR. HODSON:

Let's now go to the scenario where it's after
January 5, 1971, after the appeal has been

di sm ssed by the Saskatchewan Court of Appeal, but
t he appeal to the Suprenme Court, or the
application for |leave, is still alive, and again,
you became aware of the, either the rapes

t henmsel ves and/or the fact that Larry Fisher had
confessed to two of them  Would the same apply,
woul d you do the sanme thing there, but wth
respect to an application to the Supreme Court?
Yes. Assum ng that | was acting on it, |
certainly would have, and if something |ike that

had come to ny attention | would have passed it on

to David and his advisors.

| know that | was very consci ous
of a case that | recall by the name of The Queen
versus Horsburgh. | "' m not sure of the exact year

of it, but that was a case in which the Supreme
Court had ruled that the evidence of, in that
case, recanting young people was properly

adm ssi ble as fresh evidence. This recantation

had arisen after the process through the courts,
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and | think the same principle would probably be
applied with respect to this type of evidence, in
ot her words it was fresh evidence, and
particularly the W nni peg cases would, in ny
argument, add strength to that type of
application.

So in a case where, let's use the exanmple where
M. Ml gaard's appeals are exhausted, in other
words after his application for |eave to appeal to
the Supreme Court; is that the horseman (ph)
Situation you are talking about?

No, no, no.

No? So --

It's a question of the adm ssibility of evidence
on the appeal.

Oh, okay.

In this case that would be an additional ground of
appeal on which | eave would be sought.

If we go to the scenario -- and, again,

appreciate that you did not act for M. M gaard
at the Supreme Court -- but again, if you were
acting for himat the time that all of his appeals
had expired, let's go to 1971, and you had been
made aware of either the rapes thensel ves and/ or

the fact that M. Fisher had either confessed to
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them or been convicted of them can you tell us

what you woul d have done?
| really haven't, you know, had to give that

mat ure consi deration, but | know that | woul d

certainly have pursued it both procedurally and

substantively. | cannot tell you, at this stage,

how I would have tried to get it back before The

Court .

But would you have gone to M. Kujawa or M.
Cal dwel | ?

Oh yes, | mean that's a given, | would have
certainly gone to himand invited sone sort of

joint approach. But, quite apart from that, |

woul d certainly have | ooked into whether or not

a

one could renew the application in some way, but |

have to say that | haven't briefed that at any
time in nmy career, so | better |eave --
Okay.

-- matters of that nature to sonebody who has.

COWMM SSI ONER MacCALLUM:  This is -- you are

speaki ng of when | eave was denied?
MR. HODSON: Yes. After that.
COWMM SSI ONER MacCALLUM:  ©Oh yeah.
BY MR. HODSON:

And | appreciate that maybe |I'm asking you to
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specul ate on a situation where you, in fact,
not even engaged, --

Yeah.

-- but were you aware or are you aware, M.

Tallis, or let nme tell you that what we have

wer e

hear d

in this Inquiry, of allegations that have been

made by David M| gaard and his nother and his

| awyers, that Serge Kujawa, M. Caldwell, and

ot hers connected Larry Fisher as the killer of

Gail MIlIler at a time, perhaps October 1970,
before M. Ml gaard's | egal avenues had been
exhausted, and the allegation is that they
connected M. Fisher as the killer and

del i berately conspired to withhold this

information from you and from others; do you

and

have

any knowl edge or information to support or refute

t hat allegation?

| simply have no know edge of what that is based

on.

No, and | appreciate that, and |I'm just asking

you. That allegation was made, and |I'll go to

some docunments a bit later; is there anything,

when you | ook back in your dealings with M.
Kujawa or M. Caldwell or others, that would

ei ther support or refute the suggestion that
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knew Larry Fisher was the real killer of Gai
MIller and deliberately conspired to withhold that
information from you?

Well, | can think of nothing in nmy dealings with
them t hat woul d suggest or point to them

del i berately or conspiring -- | guess conspiring
i nvol ves deliberation -- conspiring to withhold
that information from me or --

Based upon your dealings with M. Caldwell and M.
Kuj awa, would you expect that if they had
information at the time before M. Ml gaard's
appeal s had expired that suggested David M| gaard
was not the guilty party and that Larry Fisher
was, that they would advise you of that?

Yes, | certainly would never have suspected
anything |like that, because | knew each one of
them to be a person of high personal and
professional integrity.

| just want to ask you a couple questions about,
we' ve heard some evidence about the practice and
procedures back in 1970 and '71 regarding direct

i ndictments, and we heard from M. Greenberg who
was Larry Fisher's | awyer. But if we can go back
to 1971, M. Fisher plead guilty in Manitoba, was

sentenced, went to Prince Albert, and then made an
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arrangenent to plead guilty on the four

Saskat chewan charges, and | think the evidence of
M . Greenberg was to the effect that either he
requested it or sonehow it canme up to do it by
direct indictment, and one of the reasons woul d be
to avoid a prelimnary hearing, commttal, and a
coupl e of Court appearances. Do you recal

whet her, at that time, arranging to have a direct
indictment to plead out to an offence; was that
somet hi ng that happened fromtime to time, was

t hat unusual, or can you coment on that?

| don't recall anything specific on that, but
where you were bringing somebody in from anot her
province to plead out on something, | don't think
t hat woul d be unusual . Usually it would be done
to facilitate matters, as you have outlined, but
to sort of tell you whether or not there was any
policy laid down on that, | have no recollection
of anything like that. Usual Iy, things |ike that
were handled as a matter of discussion between
counsel acting for the accused person and counsel,
i ke whoever was handling the prosecution file.
We have also -- and, again, the direct indictnment
that was filed in this case was in Regina, the

of fences took place in Saskatoon, and there has
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been sonme evidence or some documents suggesting
that M. Fisher -- that it may have been for
conveni ence, and that M. Fisher, or that
prisoners from Prince Albert may have been
transported to the Regina Court as opposed to the
Saskat oon Court on a nore frequent basis. Do you
have any know edge of the practice, back in 1971,
regardi ng prisoners fromthe penitentiary

appearing in Regina courts versus Saskatoon

courts?

Not specifically, but I can tell you that in those
years -- and | think that's, it's, the practice
still prevails -- crimnal sentence -- crimna

appeal s, excluding say regul atory offences, are
only heard in Regina.

When | was a menber of the bar,
there was pressure to have appeals heard here in
Saskatoon, and while | was in practice here the
| ocal bar persuaded the, | think the Court of
Appeal and probably government officials, but
particularly the Court of Appeal, that it was
desirable to have The Court sit here. The result
of those discussions ended up with The Court
sitting here on civil appeals, as it still does,

but crim nal appeals were not heard here. Because
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the feeling was that the prisoners were brought
from Prince Albert to Regina, and | don't know
whet her it was because of facilities, better
facilities there for handling a number of
prisoners that would come in on, often on sentence
appeal s but also on conviction appeals. So, in
any event, | can tell you, wthout any
reservations, that civil appeals were heard here
as a result of those discussions, but crimna
appeals continued to be heard in Regina, and as
far as | know they still continue to be heard
there to the exclusion of Saskatoon. | think I've
made it clear to you --

Yes.

-- that there m ght be regulatory matters that
come before The Court here, but even the sunmmary
conviction appeals under the Crim nal Code under
points of law, and so forth, go before The Court

i n Regi na.

It's my understanding that in those cases of
either crimnal conviction appeals, or crimna
sentence appeals, that an accused in custody would
generally be in attendance at the appeal ?

They are -- the Court, so far as | know, has

al ways taken the position that they are entitled
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to be there in person. If they signify that they
do not wish to attend then usually their -- that

request is granted. But the usual practice has
been, over a long period of years, for the accused
to be there as of right, that is the accused or
Appel | ant . ' mtal ki ng about the Court of Appea
on crimnal matters, but | can't speak with
respect to other matters.

Okay. So as far as the suggestion, and | think it
is in one of the RCMP reports that we have seen,
that in 1971, that there were regular
transportation by air of prisoners fromthe Prince

Al bert Penitentiary to the Regina courts to deal

with matters, versus Saskatoon; is that -- would
you agree with that, is that --
That, that, | think that's an accurate statenment.

| recall the odd time when
prisoners enjoyed having the ride down by plane
from Prince Albert, would come in and then abandon
their appeal at the last m nute, smle somewhat
graciously.
Okay. If we can go to 032805 and go to page
032819, and here is the allegation that | had
referred to earlier, at |east one of them It

says:
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"It is alleged that M. ... Kujawa

sought a direct indictment against Larry

Fi sher and prosecuted Fisher in Regi
to avoid publicity and thereby conti
the cover-up of the m scarriage of

justice against Ml gaard."

na

nue

And if | haven't, didn't fairly summarize that

before, again, do you have anything in additi
to what you have already said to add in respo
to that suggestion? Presumably, you are one
t he people that he was seeking to avoid publ
of this matter from

No, | can't add anything to what |'ve already
you.

If we can scroll down, there was also an

all egation made -- scroll down further right
the bottom of the page -- actually, go to the
page. That's good there, just that part. Th

is -- what I'"'mreading fromis an August 15th

on
nse
of

city

told

to

ful

i's

report of the Alberta Justice based on allegations

of crimnal offences that were made on behal f
the M | gaard group against various officials,
one of them, it is alleged that Serge Kujawa,
the director of public prosecutions for

Saskat chewan, K. Lysyk and R. Romanow connect
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the Mlgaard file with the Fisher file and knew
that there was a m scarriage of justice, and |
think this relates to an allegation that at the
time M. Kujawa was working on the appeal that you
had filed and you had argued against himthat he
al so had the Fisher files at the same tinme and
that he in fact had connected Larry Fisher as the
culprit who commtted the Gail MIler nurder, but
t ook steps to deliberately cover that up. l's
there anything in your dealings with M. Kujawa
during the appeal that suggested to you that he
m ght have been aware of Larry Fisher as the
killer of Gail MIler and that he took any steps
to cover that up?
None what soever .
The good news is, M. Tallis, I'"'mon nmy |ast
bi nder .

| now want to go to talk about,
move into the 1980s and your dealings with
subsequent counsel for David M| gaard, and the
first was Gary Young and we've tal ked a bit about
himand | think you've told us that he contacted
you and that you made arrangements, or agreed to
have your file from your former law firm made

available for himto look at; is that correct?
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Yes. My attitude was that it should be made
avail able to him | didn't know what was there at
the time when | was talking to him but | had
known him for many years and | knew his coll eagues
and partners quite well and | had no hesitation
in, number one, talking to him and number two,

i ndicating that, to make avail able to him what

t here was.

And do you have a recollection of what you would
have tal ked to him about? Did you talk about any
of the details?

| don't think we went into anything much in the
way of details because that wasn't the purpose of
t he discussion, although | think he -- 1 think he
raised with me what | thought, whether there was
any possibility of, or prospects of having the
matter reopened one way or the other, and while
this is just something very vague in my mnd, it
was a theme that sort of ran through, | think,
some of nmy thinking. | thought that the history
of these re-openings or references indicated that
there was an uphill struggle for someone in that
position, and I"'msure | referred to Iikely cases
such as Truscott, Latta, and there may have been

anot her one, in particular | think I mentioned the
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Hor sburgh case because that dealt with the
situation of where wi tnesses recanted and whet her
or not recantations mght formthe basis for a
reopeni ng. Now, this is just something very
general and something that | have a very vague
recol |l ection.

Now, if M. Young were to say,

well, that | don't think that | did talk to him
about that, | certainly couldn't quarrel with it,
but I"mtrying to give you nmy best recollection,

and my best recollection of course is just very
vague.

And at that time, M. Tallis, again | think this
is the early 1980s, are you able to tell us what
-- and maybe it's not limted to the 1980s, it

m ght have even been in the '70s when you were
done the case -- as far as an area that m ght be
pursued to have the case reopened, did you have
any thoughts as to what m ght be fertile ground
for someone to pursue?

The fact that | have the Horsburgh case in my m nd
woul d indicate | certainly would never have ruled
out wi tnesses recanting.

OCkay. And can you think of anything else that

m ght have been --
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| can't think of anything else that we m ght have
di scussed, but it my well be that there were

ot her things mentioned in passing. Thi s was al

by tel ephone and | was living in Yellowknife at
the time, so it's a good many years ago.

If -- now, | think we heard from M. Young that he
acted for about four nmonths and then M. Merchant
acted?

Yes.

And you had some dealings with Tony Merchant as
well did you?

Yes. M . Merchant sonmewhere along the way, and
this was when | was still in Yellowknife, phoned
me, or either there was a nessage requesting me to
phone him so | did talk to himbriefly on the
phone, but | can't recall the gist of that
conversation other than the fact that apart from a
few other things, he mentioned that he was

invol ved, recently had been retained by I think
Ms. Ml gaard and probably David, |I'm not sure
just how he framed that, but anyway, | certainly
became aware of it, and this would likely be in
the -- likely be sometime in the fall, late sunmer
of 1981 | believe. | could be wrong on ny time

frame, but --
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And - -

And then |l ater on after we noved to Regina he was
in touch with ne and | met with him along the way,
he came over to see ne and we had a discussion at
the tinme. Not a | engthy one, but | certainly
remenber him com ng.

And at that time did you and were you prepared to
provide to both M. Young and M. Merchant much
the same information that you provided to this
Comm ssion of Inquiry, your recollection of what
you did at that time, what David Ml gaard had told
you, things of that nature?

Well, | hadn't really had time to reflect on it
or, you know, read all the material that you've
asked ne to read, but | know that |'ve al ways
enphasi zed that, you know, the sanctity of
solicitor/client privilege, and | don't recal

whet her M. Merchant had any waiver or

aut hori zation from David at that time, | just
don't recall, but I know that | emphasized to him
that | certainly was not in the practice of

di scussing a client's business or a former
client's business in a public forum without sone
type of waiver. In other words, | took the

position that any waiver, or any waiver was
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somet hing the client decided, not his former or
present | awyer.

And | think from the docunents it would appear
that | don't believe David M| gaard had signhed a
wai ver for you, | believe M. Merchant indicated
t hat he was prepared to or he did, but | don't
believe there was a waiver signed.

Well, | don't recall. He may have -- he may have
had somet hing of that nature, so | -- but | did
di scuss a few details in light of the contents of
t he Court of Appeal decision, but | indicated to
himthat to go into it in greater detail, | would
certainly have to take some time to reflect on it,
and at that time | still had hopes of getting
access to what | would call the complete file, or
finding it, and in particular, finding nmy notes
and trial brief.

Would -- and again, if you would have been
provided with a waiver of privilege signed by
David M | gaard, and M. Merchant would have asked
you to do so, would you have gone through your
file for M. Merchant and M. Ml gaard and told

t hem again much of what you've told this

Comm ssion of Inquiry?

Oh, | would have done my very best to do so,
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and -- but bearing it mnd it would take a great
deal of tinme to review everything, but
unfortunately | was never able to |ocate the file
or any of nmy notes or anything |like that and that
still hanmpers nme to this day.
But putting --
You have managed to dig up things that | never had
access to.
As far as the discussions between you and David

M | gaard, and in particular what he told you about

the events of January 30 and 31, 1969, would t
have been information that, again assum ng a
wai ver had been signed, that you could have an
woul d have provided to M. Young, M. Merchant
i ndeed | ater M. Wbl ch and M. Asper?
Certainly I would have talked to them about it
and if | had had ny file, then of course | wou
have gone over it in great detail in ternms of
not es. ' m sure that my handwritten notes had

been typed into menmoranda and you have one or

exanples here that illustrate the way | generally

didit.
Now, let's -- and just as far as M. Merchant,
think there was some suggestion somewhere that

where he said or someone reported that you may
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had not given him as nmuch as he m ght have want ed,
and is it your evidence that that would be because
he did not have a waiver signed by David M| gaard?
That may well be, but | thought that he understood
very clearly that | was quite prepared to
co-operate with him
If we can then go ahead, 153486, | take it at a
| ater point you were contacted by either M. Wolch
and/ or M. Asper; is that correct?
Yes.
And this is a letter, May 10th, 1989, from M.
Wol ch to you, and just sort of read the first
part, and:
"For the | ast several years we have been
representing David M|l gaard in an
attempt to have his case reopened. W
have somewhat stumbled along attenpting
to find new evidence or issues to
persuade the Departnment of Justice that
David was in fact innocent of the nurder
of Gail Ml ler. Up until recently nost
of what we were able to obtain would
amount for the nost part to a rearguing
of the case itself."

And from that opening paragraph, are you able to
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tell us whether this would have been your first
contact with M. Wl ch or mght there have been

an earlier one?

What date is this?

This is May the 10th -- go back to the full page.
May 10th, 1989.

| think this is probably the first contact,

al though I couldn't rule out a phone call that may
have been made as a matter of courtesy.

Can you tell us generally, as far as dealings with
M. Wolch and M. Asper, what -- and again, they
did in fact provide you with a waiver of
solicitor/client privilege, I'"lIl get to that,

don't think there's any issue that that was
obtained -- can you tell us what information you
were prepared to provide them and what were you
prepared to do for them and what in fact you did
do for them and did provide them?

Wel |, number one, | know that I met with M. Wlch

and M. Asper on one occasion during which we had

a discussion and | know that I met with M. Wblch
on anot her occasion, | remenmber arranging to neet
himat ny office at the courthouse on, | believe

it was a Saturday or Sunday nmorning when he was

going to be in town to deal with matters in
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relation to it, so we met privately, that is,
there wasn't anybody el se there, although | think
there were other counsel around the building, and
| believe he told nme he was exam ni ng docunents or
sonmet hi ng that had been brought over to the
courthouse or -- anyway, | didn't get the details
of that, it wasn't any of ny business, but we had
our discussion.

So how many in-person meetings then would you have

had?
Well, | think -- I"mqquite sure there were at
| east two, but | stand to be corrected if there

were nmore than that, and of course | shoul d add
this, that | recall that on the evening before I
was giving testimny in the Suprenme Court of
Canada, M. Wl ch did speak to me by phone and
came over to my room for a short period of time.
And apart from that meeting at the hotel in
Ottawa, can you tell us approxi mately how much
time you would have spent with M. Wl ch and M.
Asper then in these previous two nmeetings? Were
t hey | engthy, detailed neetings?

You know, | don't actually recall how | ong they
were, but | know the meeting on the Saturday that

| had with M. Wblch was not a rushed meeting, if
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And do you recall what areas you would have
di scussed?

| know that two areas that were of particul ar

i mportance to M. Wl ch involved I think areas

that the Supreme Court were primarily interested

in and that is, nunmber one, what was the

background to him not testifying, why did he not

testify, and that of course involved whet her or

not certain advice had been given to him The

ot her significant matter that | recall being

rai sed was whet her or not he ever admtted to me

that he commtted the crime, and so those areas

wer e canvassed, plus sonme other details, because

know t hat we di scussed them at some | ength, but

can't really tell you how long at this tinme.

And again, on the decision to testify, | mean,

would it be fair to say that -- or try and conpare

what you've told us, this Comm ssion, about what

went into the decision to advise himnot to
testify, would you have given him that much
information, |less or can you tell us what --
| think we essentially covered that area nuch

the way that | have here, probably here you've
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asked ne nore detail, but certainly we covered
you know, to the extent it was covered in the
Supreme Court of Canada.
Woul d you have advised M. Wbl ch of what David
M | gaard had told you about the events of Janu
30 and 31?
|'"mquite sure | did.
And the nptel room reenactnment?
| think that | did, because | had read over th
Court of Appeal decision before he came and
reflected on it, but | can't say right at this
stage all the details that we discussed. I
wasn't, you know, recording the meeting or
anything like that.
Now, this letter of May 10th tal ks about the
report of Dr. Ferris, indicating that Dr. Ferr
report indicates:
"... that David would appear to have
been i nnocent of the crime. Hi s
concl usi ons were basically founded on
t he analysis of the semen found at th
scene and David's bl ood grouping."
Do you recall having any discussion with M.
Wol ch or M. Asper about this issue?

| don't, and | don't recall seeing the report
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they refer to.
Do you have a recollection of discussing anything
about the position you took at the prelimnary
hearing and trial about the secretor issue, if |
can call it that?
W may well have, but of course at that time |
didn't have any of the materials, so | would
certainly be relying on what they had read in the
prelimnary hearing and at trial if indeed we did
get into any discussion of it.
Go to 153499, please, and this is October 18th,
1989, five or six nmonths later, this is from M.
Asper, and here he's | ooking for your files
relating to this case if you still have them it
tal ks about a waiver, and if we go to the next
page, please, and here's a waiver, October 16th,
1989. | take it that was received by you
aut hori zing you to share whatever information you
had?
' m sure it was.
Then 153494, this is a December 6th, 1989 letter
fromyou to M. Asper, it refers to having spoken
to M. Wl ch about it previously, and you say:
"You will appreciate that --"

Go back to the full page, please.
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"-- | do not have any of my old files.
However | did ask a former coll eague to
check and see if the old file is in
exi stence. Since there have been quite
a nunber of changes since | left
practise, including a merger, | doubt
that the file is still in existence.
However, | will let you know as soon as
| have some word about it."
So it looks like at this time you are of the view
that your file is gone; is that fair?
Yes. | know that | set in nmotion inquiries and
searches on ny own - -
And then if we can go to --
-- quite a bit before that actually, but | never
really gave up hope of finding significant
portions of it or even all of it until |ater. I
was primarily interested in trying to find ny
notes and my trial brief which had all the
rel evant memoranda and so forth, but | turned
everything upside down that | had taken with me or
stored out at the farm
If we can go to 153506, and this is April 17th,
1990, a letter to both Asper and Wl ch:

"l have pursued inquiries and searches
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with respect to my old files pertaining
to this matter. The only thing that has
been | ocated is a copy of the

prelim nary hearing broken down into
segments. Although you probably have
perused a copy of it | am forwarding
this material to you in case it is of
any assi stance.

Not hi ng el se has been | ocated
and | hold out little prospect of any
further portions of the file being in
exi stence. "

Again, it would appear at this point that you
concluded the file was not to be |ocated?

That's right.

Now, these segments of the prelimnary hearing
broken down into segments, would that have been
your summary notes that we | ooked at or would it
be actually --

No, no, we're tal king about the actual prelimnary
hearing, and | think it was, when | sent it to
them | think it had already been restored, so to
speak.

If we can go to 153512, this is a |letter August

15th, 1990, so again a few nonths later, from M.
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Wbl ch, 1I'"Il just go through parts of it, i
"I amreally not aware as to how
informed you are as to the variou
devel opments in the David M| gaar
| believe the news nmedia in Saska
have been reporting much of what
happening quite regularly, but su
it to say there have been a nunbe
starting devel opments since we we
in communi cation. Since we | ast
the key witnesses have recanted t
evidence and we al so believe that
know the identity of the true
perpetrator of the crinme."

As far as following the news nmedia, | thin

you' ve told us that you would not have bee

readi ng what was in the paper about this c

No, | didn't follow it, no.

And then he goes on to say:

"Ronald Dale W I son was possibly
main Crown witness in the case.
recently surprised to | earn that
in fact made two separate stateme
the police; the first being in M

1969, and the second in May of 19
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encl ose herein photocopies of these two
statements. The statements are

obviously substantially different."

down:

"As we review the transcripts fromthe
prelim nary hearing and the trial we
note that but for three or four very
general questions at the prelimnary
hearing, WIson was never confronted
specifically with his earlier statement.
We wonder whet her you were ever provided
with a copy of the earlier statenment or
whet her the trial tactic used with

W Il son did not include challenging him
on his earlier statenment. M . Cal dwel |
has apparently told a nmenber of the
medi a that he discharged his duty of

di scl osure by providing the defence with
three or four out of approximtely one
hundred witness statenments. If you were
not provided with a copy of WIlson's
earlier statement then we would consider

this to be a serious non-discl osure.™

Do you have any recollection of getting this

|l etter

and respondi ng?
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|'"'m sure | got the letter and I think that |
probably phoned M. Wblch and told himthat, you
know, | didn't have ny file material or
correspondence or anything, that | sinmply didn't
have any recollection of the statenment that he was
referring to.

Okay.

| could be wrong in that, but |I think that | did
indicate that to him and certainly w thout ny
file and something Iike this just |anding on ny
desk, | wouldn't be able to say offhand.

Ckay. | now want to turn to the Section 690
proceedi ngs which you testified at, and | think
you initially were contacted, | think you said in
an earlier letter that you would have been aware
that David M| gaard had applied to the Federal

M ni ster of Justice for, to review his conviction;

is that fair?

Yes.
If we can call up 333322. | should point out for
counsel, I'm not sure, this may have been a

document that we recently received from Federal
Justice and I'm not sure if the documents are up
on CaseVault yet. If they are not, they are in

t he process of being put up, so if counsel are
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trying to find -- I'"mnot sure if that one falls
in that category. No, that's the wrong docunent.
333322. This is an October 23rd, 1989 menorandum
of Eugene W Illiams to the file:
"I telephoned M. Wil ch follow ng ny
conversation with His Lordship, M.
Tallis to discuss a formal neeting to
di scuss M. Ml gaard's trial. M. Wbl ch
did not object to ne talking to Judge
Tallis, counsel to Ml gaard at trial and
upon appeal ."
And if we can go to 157030, it refers to a
t el ephone conversation to set up a meeting with
M. WIlliams, and | take it at some point that
you -- actually, let me just call up 15 -- go to
page 3, 157032. Here's the waiver of
solicitor/client privilege April 29th, '89 filed
with that. And can you confirm M. Tallis, that
you would have then followed up and had a meeting
with M. WIlianms?
Yes, |'msure | did.
Do you have a recollection of meeting with hin?
Yes, he met with me in Regina.
Then 157044.

COWM SSI ONER Mac CALLUM: s that part of
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0307
MR. HODSON: | " m sorry, the last -- yes, it

was.

BY MR. HODSON:

This is February 23, 1990, and this is an
undertaki ng conveyed verbally by M. WIlIliam and,
here, by M. MacFarlane. And it is basically an
undert aki ng was provided:
" to receive your responses to
gquestions concerning your former client,
Davi d Edgar M | gaard, which you reserved
for further consideration, on a
confidential basis."”
And he goes on to say it can only be used in
certain circunstances. Do you recall how that
undert aki ng came about ?
| think it was one that was offered, or that was
their standard practice, it wasn't something that
| solicited.
Okay. And then scroll down:
"M. WIlliam has al so undertaken that
the information received will not be
provided to the applicant, his counsel,
or made public in any manner. Furt her,

t he Department of Justice will oppose
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any application for the rel ease of that

information."
So that's something that came from Feder al
Justice?
That's right.
And just for the record, M. Comm ssioner, both
M. Tallis -- or M. Tallis has agreed to waive or
relieve Federal Justice from that undertaking, so
we do in fact have the interview notes of that.
If I can go to 335388. And this is M. WIIlians'
meno to file about his meeting with you, and |
t hi nk you have had an opportunity to review these,
M. Tallis; is that correct?
Yes.
And in fact, if we can go to 335390, there is a
list of questions --
Yes.
-- that they provide. And go to the next page.
And | don't think we need to go through the
menorandum, | think it's consistent with what you
have told us, and | --
Yes.
Can you tell us that --
| should just tell you, | don't -- | have no doubt

that | received that, | don't specifically recal
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it. But the one that | worked fromis a |later one
t hat you have where he sent a memorandum to
M. MacFarl ane, and that was the one that was sent

to me | think at the request of M. Wl ch, he

wrote to M. -- or contacted M. MacFarl ane to
make sure that | had a copy prior to meeting with
M . Wbl ch.

And | think 335386, this is the --

Yes, that's the one that | recall specifically,

and | know that | had that and had nmade some
scratch notes and whatnot on it when | net --

before | met with M. Wl ch.

And so this menmo would be accurate as far as what

you would have told M. WIIlians?

Yes. It had to be fleshed out a little, but
certainly discussed it with M. WlIlch, and
actually | think he politely asked ne whet her
not I mnded him |l ooking at it, so | invited

to | ook over ny shoulder as | was sitting at

or
hi m

ny

desk, and | actually had some notes on it that I

woul d call "fleshing out". Because | had had
M . MacFarl ane had asked me whet her or not |
received it, he knew apparently that M. Wlc
going to neet with me, and | told himthat I

received a copy of this interoffice menmorandu
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that | would -- was glad to have it avail able for
my meeting with M. Wblch, and | indicated that

since | was likely to be giving evidence
ultimately on this, that | would have to flesh it
out sonmewhat .

So just on the time frame, this is May 11th, 1990,

-- | think your testinony at the Supreme Court was
in March of 1992?
Yes, okay.

This meeting with M. Wl ch, when would that have

been?

Oh - -

In re -- would it be closer to the time of your
meeting with M. WIllianms or closer to the Supreme

Court reference?

Cl oser to the Supreme Court. | think that

M . MacFarlane mailed this out to me as a result
of a request from M. Wl ch. | can -- | could be
wrong about that, but --

Did --

-- M. Wlch could certainly confirmthat, |I'm
sure.

Can | just ask this; your meeting, when
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M . MacFarl ane sent this to you and you were
reviewing it, was it to prepare yourself for the
giving of evidence at the Supreme Court reference?
| think that it was --

And so we know that --

-- because | thought that there was a copy of the

letter that | had received, | don't -- | can't
| ocate it, but | thought that there was a copy
that came to -- of a letter that M. Wbl ch had

written to M. MacFarl ane asking that he make sure
t hat he sent a copy of the memorandum, or whatever
it was, to me so that | would have it when | was
meeting with him that is meeting with M. Wbl ch.
But | -- I'm--

If we call up 157238, this may answer it, 157238.

| think actually the doc. ID m ght be 157236. Go
to page 238. This is a January 6th, 1992 letter
from M. Wolch to M. WIlliams, this would be a
coupl e of weeks before the Supreme Court reference
is going to start, and if you can call that out

pl ease. And then received a copy of a letter to
you of December 30th, 1991 -- sorry, let me back

up. 3 -- well, let's finish this letter and then
we'll go back. It's referring in this letter:

"I wish to avoid any m sunderstandi ngs."”
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And then you say:
"I mght add that in your letter
not quite understand your coment
notes that | had made of our
conversation were not transcribed
summari zed el sewhere'. Does this
you have other notes of your inte

and that the notes that are being

| do

ot her

or
mean

rvi ew

forwarded to His Lordship are sinmply an

edited version of what Hi s Lordsh

you?

ip told

We woul d strongly suggest that

if Justice Tallis approves of the

not es

of the interview that you i mMmedi ately

forward same to us so we can dete

whet her or not David M| gaard wil

rel ease privilege in a general se
and asks for a copy of the notes. If we c
up 335402. This is the December 30, 1991

fromM. WIlliams to you

rm ne
|

nse.",
an cal

|l etter

"A copy of ny summary that covered a

portion of our discussion acconmpa
this letter. Ot her notes that |
made of our conversati on were not

transcri bed or summari zed el sewhe
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If after reviewi ng the summary
there are clarifications that are

necessary, please advise."

So it would appear -- is this what you're -- does

this assist your menmory, M. Tallis?

No, | don't specifically recall that particul ar
letter, but I'msure that I -- it nust have conme
in, but I think it helps furnish a background to
why M. MacFarl ane mailed me a copy of the
interoffice menoranda between him and M.
WIIlianms.

So they -- go back to 335386. And, again, this
where we started; is it likely that this

menor andum of May 11th, 1990, the internal

menor andum, is what was sent to you on December
30, 1991 by Federal Justice?

| think that's right.

Okay. This is probably an appropriate --

And | --

OCh, I'"msorry?

Go ahead. Because that's the menorandum from
which | worked when |I was talking to M. Wbl ch.
Okay. That's probably an appropriate spot to
break, and unfortunately |I'm not done, but I'm

very close, M. Tallis. And | think, M.
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Comm ssi oner, subject to discussions with
M. Pringle here, that we will resume with M.
Tallis when we resume on February 20th. We're off
next week.

COWM SSI ONER MacCALLUM:  Thank you.

(Adj ourned at 3:57 p.m)
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