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Transcri pt of Proceedings

(Reconvened at 1:38 p.m)
COMM SSI ONER MacCALLUM:. Good afternoon.
ALL COUNSEL: Good afternoon.
MR. HARDY: Good afternoon, M.
Comm ssioner. We're ready to proceed with our

first witness, Ken MKay.

KENNETH WAYNE MACKAY, sworn:

BY MR. HARDY:

Good afternoon, M. MacKay.

Good afternoon.

Thank you for attending today to give testinony.
| understand you current reside in Regina?
That's right.

And how old are you, sir?

l"m 67.

And am | correct that you were previously an
enpl oyee of the Province of Saskatchewan, and the
Department of Justice, in particular?

Yes.

And am | correct Departnment of Justice was
formerly known as the Departnment of the Attorney
General in Saskatchewan?

Yes.

And am | correct that you were enployed in public
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prosecutions for most of your career?

| was.

And you' ve provided the Comm ssion with a document
of your work history, and I'll refer you to that
document now, the ID is 335496. That has your
name at the top and, under the heading

Prof essi onal Enmpl oyment, perhaps I'll review this
with you; from 1969 to 1973, Crown Prosecutor,
Public Prosecutions, Attorney General's
Department, and when in 1969 would you have
started work as a Crown Prosecutor in Public
Prosecuti ons?

| can't remenber, actually, | think probably it
was in the summertime, it may have been July 1st.
And do you recall where you were working prior to
bei ng enpl oyed?

| was a junior solicitor with McDougall Ready
Wakel i ng Youck & Mol lar (ph) in Regina.

Okay. And, just continuing on through the

hi story, | note 1973 to 1975 and 1976 to 1983
Appel | ate Counsel ?

Yes.

April 1st, 1983 to May 1st, 1987, Director of
Public Prosecutions?

Yes.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

Page 25788

May 1st, 1986 to January 27th, 1987, Acting Deputy
M ni ster of Justice and Deputy Attorney General ?
Yes.

May 1st, 1987 to June 30th of 2002, Seni or
Appel | ate Counsel ?

Yes.

1999 to 2002, Counsel for the Mnister of Justice
to the Saskatchewan Revi ew Board?

Yes.

And then, on the next page, June 30th, 2002,
retired fromthe Department of Justice?

Yes.

And since that time you have been working or at

| east presently enployed as Vice-Chairperson of

t he Saskatchewan Revi ew Board?

Yes.

And that history that we've just reviewed is an
accurate account, then, of your work history?

Yes it is.

' mgoing to focus on the first time period noted,
the 1969 to 1937 time period, nost of our

di scussion today will involve that time period.
Can you tell us where the offices of the
Department of the Attorney General were at that

time?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

Page 25789

They were in the Legislative Building in Regina.
And can you give us a description of the office in
terms of the sections working there and,
generally, the physical setup of the office?

They were on the third floor, they conprised of
the east wing of the third floor, and the Public
Prosecutions was a smaller office on one side. | t
-- as you started down the hall, | suppose, there
was the M nister, the Attorney General's office,
and the Deputy Attorney General's office, then

t here was Public Prosecutions, and then there was
adm ni strative offices, and across the hall there
was civil |aw.

And can you generally tell us what the function of
t he Public Prosecutions section was at that tinme?
Public Prosecutions carried out all the crim nal

| aw activities of the government, all

prosecutions, appeals, development of policy to a

certain extent -- at that time, actually, it was
all done by Public Prosecutions -- and a nunber of
inter-provincial matters, law reform working with

t he Federal Governnent on Crim nal Code reform,
that sort of thing.
And, again, during the 1969 to 1973 tinme period

can you recall who, in particular, was working in
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t he Public Prosecutions section?

There was M. Kujawa, who was Director of Pub
Prosecutions, Elizabeth MFadyen, Charles Mus
myself, and | believe Richard Qui nney would b
woul d have been -- come on in 1970, so he wou
wor ki ng there as well.

And you referred to M. Kujawa hol ding the
position of Director of Public Prosecutions;

generally, would his role be in that respect?

lic
kl
e - -

I d be

what ,

He was the boss, he was the director, so he was

t he manager/supervi sor, but he -- the way it
wor ked out he also carried a full |oad of case
wor K. He was the, he was appellate counsel, he

did all the appeal work, all the crim nal app

eal

wor k in Saskatchewan in the Court of Appeal and

t he Supreme Court of Canada, he also was the

person who wor ked on

inter-provincial/federal -provincial matters, |aw
reform and so he was involved in that as well.
He had little time for managenent.

What was your position, then, relative to M.

Kuj awa?

Well, M. Kujawa was at the top, and | was at the
bottom

Okay. So you were a junior solicitor then?
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| was a junior |awyer, yup.

And what about Ms. MFadyen, you nmentioned

El i zabet h McFadyen, what was her role?

Ms. McFadyen's role was to -- in essence, she
carried some cases, did sone prosecutions, but
basically she was the manager of the office and
did many of the things that M. Kujawa was unabl e
to do because he had -- because of the case |oad
that he was carrying at the time. So she did the
general things that, the things that a manager or
a director would do, a lot of that work was done
by Eli zabeth.

Okay. And what about M. Musk and M. Quinney?
M. Miusk and M. Quinney were prosecutors.

M. Miusk was a senior prosecutor, and | suppose |
wasn't at the bottom of the barrel because

M . Quinney was just behind me, but he was a
prosecutor as well.

OCkay. And, again dealing with this 1969 to 1973
time period, how were crim nal prosecutions
handl ed throughout the province, generally
speaki ng, and what was the function of your
office -- and I'll refer to it as "head office" --
in that regard?

Well, we were head office but we also were the
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prosecution office for the Regina district, which
i ncluded Fort Qu' Appell e, Indian Head, north of
Regi na and west of Regina, so we did the
prosecutions and we acted as head office as well.

There was also, at that time
there was a, there was one other office of
full-time prosecutors, as | recall, | believe
there was only one other office at that tinme, and
t hat was Saskatoon. That was M. Caldwell and |
think that M. Perras may have been there at that
time, but there were -- there were two or three
| awyers there.

Al'l the other prosecutions were
-- and then | should say that each of the cities
of Saskatoon and Regina had a city prosecutor who
functioned in conjunction with prosecutions,
provincial prosecutions, in the sense that they
woul d very often do the, they would do the
dockets, they would do some prelim nary hearings
and they m ght do some trials of summary
conviction matters besides doing the city work,
but they were, they were not city solicitors, they
were city prosecutors. So very often what woul d
happen is the police would bring a case, and it

would go to themin the docket, and then would
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come to us if it was going to be tried or if there
was going to be a prelimnary hearing, that -- so
t hey would take guilty pleas, that sort of thing.
The ot her prosecutions, as |
recall, were done by fee-for-service agents on a
farm out basis, so they would be private
practitioners who would do prosecutions on a
contract basis with the -- case-by-case contract
basis with the Department of Justice or the
Attorney General's Department.
And can you give us a bit more detail in ternms of
t he working relationship, then, between the
Saskat oon prosecution office and the Regina
prosecution office?

Well we were the head office, but Saskatoon was an

autononmous office in the sense that it -- and,
again, as |I'm working fromrecollection here -- it
ran its own prosecutions. It would report to us

with regards to prosecutions, reports on conpleted
cases, but it pretty well ran its own business.

So it wouldn't be a matter then, necessarily, of
instructions being taken on an ongoi ng basis from
Regi na?

No. The -- it could, Saskatoon could come to

Regina if they wanted some advice or they wanted
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some direction, but it wasn't a matter of Regina
being -- directing the Saskatoon office, it pretty
well acted on its own.

And what about the reporting obligations, if there
were any, from Saskatoon to the Attorney General's
Department in relation to a prosecution?

Well | really am really, not sure. | think that
there were reports on conpleted cases, there
certainly devel oped later, but | think at that
time as well there was -- there were reports on
conmpl eted cases. Certainly the fee-for-service
agents would do a report on conpl eted cases,

whet her the ones that were directed by Saskatoon

reported to Saskatoon or reported to Regina |I'm
not sure, but eventually there would be a report
com ng to Regina because fee-for-service agents
had to be paid so there would be a report, and |
think that there were reports from the Saskatoon
office as well on conpleted case -- on a conpleted
case. \Whether it was all conpleted cases or just
some of the conmpleted cases, | can't tell you.
Okay. And we'll ook at some documents to
hopefully clarify that a little bit further. You

were aware, M. MacKay, that the Gail Mller

mur der occurred on January 31st, 1969, and | take
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it from what you had told us earlier you were

l'i kely working at McDougal |l Ready at that tinme?
|'mqquite sure | was at that tinme, yes.

And shortly to be enployed at the Attorney
General's Department ?

That's right.

Okay. And when you began working at head office
in Regina, at the Attorney General's Department in
1969, did you become aware of whether head office
had had any direct involvement in the
investigation of the Gail MIler nmurder?

No, | wasn't aware of the Gail M I Iler murder at
all, except probably, | saw some reports in the
press and my only awareness of the, of the Gai
MIler murder and the trial and the case canme nuch
| ater when the case became noted for dealing with
reluctant, hostile w tnesses. It set out a
procedure, so | was interested in that, but I --
other than that, | had nothing to do with it.

And we'll be covering the various proceedi ngs that
t ook place starting now with the investigation

t hrough the prosecution and the appeals and |
guess |I'm hearing you say that you had no direct

i nvol vement in any of those matters?

No.
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Okay. And goi ng back, | want to tal k about the
investigation phase though generally from what you
came to learn working at the office. Woul d it
happen fromtime to time that head office m ght
become involved in a crimnal investigation of
this nature?

Well, | suppose that if there was -- for exanple,

| understand, | have no independent recollection,
but | understand that M. Caldwell talked to M.
Kuj awa about a section 9(2) procedure and how to

go about it.

And | guess, M. MacKay, just to clarify, |I'm not
t hi nki ng so nuch about the prosecution, we'll talk
about that in a moment, but I'"'mthinking in terns

of an actual police investigation into an unsol ved
crime. Wuld there be any reason for head office
to be directly involved in an investigation?

No, none.

Okay. Wuld you expect head office to receive any
mat erials of any sort from police agencies in
relation to investigations that they were
conducting?

Well, | know now that head office received, or the
Attorney General's Department received reports

fromthe RCM Police on the cases that they were
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i nvolved in, but otherw se, they would not have
received anything from for exanmple, Saskatoon
Police Service.

Okay.

They would from Regina Police Service because we
were doing those cases, but there would be nothing
from Saskat oon Police Service.

Okay. And | should note perhaps at this point,

t he Comm ssion has been provided with a collection
of documents which we understand to be the

mat erial that was in the possession of the
Attorney General's Department relating to the
David M| gaard matter, some of it touches upon the
investigation, some of it touches upon the
crimnal proceedings that followed, and we'll make
our way through some of that material, but at the
outset perhaps I'll identify, we've created a

Comm ssi on document which is an index of this
material, the document is 335498. "1l just |eave
it at the first page. There are 10 pages to this
i ndex, approximtely 137 docunents, and what we've
done is we've arranged them in an approxi mate
chronol ogi cal order, although you'll see that
that's not always the case, and where that's not

the case it's likely because there are attachnents
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to a particular piece of correspondence that may

have predated the actual correspondence, and |

just give a little bit further explanation about

the index itself. You'll see the document ID for
each document has been noted, a date for the
docunment has been given where possible, there's a
document description, and in this |ast category
for explanation purposes and, M. MacKay, you and
Il will make our way through some of the material,
there are various references on the pages that are
contained in this collection. | "' m not sure what

t hey mean necessarily, we'll take a | ook at that,
but, for example, with nunber 2, you'll see it's

noted 12M69, CB345A and then a stanp with a date,

those references will be found on that docunent.

The stanmp in nost instances will refer to the

recei pt stamp stanped as being received by the

Attorney General's Department and we'll otherw se

make our way, as | say, through some of the ot
coding that is noted there.

And again, | should also
comment, this collection we've placed together
a single collection, all we know for certain i

that it is materials that were in the possessi

of the Attorney General Department's office, we
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don't know if they conposed a single file or
multiple files, and again I'll explore that a
[ittle bit with you, M. MacKay.

The first collection |I'm going
to review relates to the RCMP reports that you, a
moment ago, referenced, and these reports
apparently were received by the department in the
course of the Gail MIler murder investigation and
| ater some of these reports were received in the
context of the prosecution and we've reviewed nost
of these reports in the context of this inquiry,
and before | | ook at the documents though, M.
MacKay, can you expand at all for us, can you
recall what the relationship was between the
Attorney General's Department and the RCMP in and
around this time period?
Well, the RCMP provided policing for the Province
of Saskatchewan on a contract basis. The contract
woul d be with the Government of Saskatchewan and
woul d be negotiated by the Attorney General's
Department, so they provided assistance to
muni ci pal police forces fromtime to time, they
provided rural policing and they provided policing
for communities, and the policing for the

community was done with a contract with the
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community, but there was a general contract as
well with the Government of Saskatchewan to
provide that kind of policing.

And do you recall what sort of obligations that
contract that you are referring gave rise to?
Well, I"mnot famliar with the contract and |
woul dn't be able to tal k about obligations, but
when we tal ked about police reports comng from
the RCMP, those reports would come as a matter of
course as | understand it to the departnment
because the RCMP was a federal force that was
contracted with the department and so it felt, |
suppose, that it should report on all matters with
regard to this, so these reports would come in as
a matter of course.

Okay. And do you recall how these reports were
managed by your office as they were comng in?
Well, | really don't. I'm-- I'"m-- this is
reconstructed nmenory.

Okay.

| really don't know how they were managed. They
woul d have come in to the Deputy Attorney General
| woul d have thought, they would be addressed to
him not to Public Prosecutions, because Public

Prosecutions was a prosecution matter, so
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prosecution matters, some of them would possibly
be directed to Public Prosecutions because they
dealt with prosecutions or investigations that
could lead to prosecutions, not necessarily all of
them but | would expect that there would be
someone that would forward these matters, and then
probably in our office it would go to Elizabeth
McFadyen who would | ook at the -- and make a
decision at that time whether it was somet hing

t hat was necessary to be active, that needed
action of some kind, or whether it was something
that simply could be filed or could be routed to
adm ni stration, and then at that point | would
think that Ms. MFadyen would then, if it was an
active file, if it was someone who had somet hi ng
to do with the case, then she may or may not,
dependi ng on what the piece of, what the
information was, she may or may not have routed it
to that person for his, at that time it was his,
for his informati on, or she m ght just have done
somet hing herself on it and filed it. It woul d be
fairly casual. The idea was that if it needed
action and there was someone who could do the
action, then it would go to that person. I f not,

then it would be -- it mght go for information
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purposes fromtime to time.

And would it be your recollection, just to
clarify, that reports then would be received on
all of the RCMP's activities in terms of policing
in the province or assistance that they were
offering in that respect?

That's what | understand.

And do you have any recollection of the quantity
of these types of reports that were being
received?

No, no, | have no idea, but | would think that

t hey woul d be, since they were policing the major
part of the province except for urban centres, a
few urban centres such as Moose Jaw, Estevan, the
RCMP was policing everything else, and if they
were reporting on everything, it would be quite a
blizzard of paper | would think.

Okay. And perhaps |I'll turn your attention to
some of the reports that we're referring to within
this collection. The first docunment is 065398,
and you'll see by the letter it's fromthe RCM
"F" Division, it's directed to the Deputy Attorney
General dated March 27th, 1969 and it's relating
to the Gail MIller murder investigation, and in

the body of the letter it notes that a report is
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attached and the report, actually we're famli ar
with it, is the report of Inspector Riddell, one
of the early reports that was received outlining
the involvement of the RCMP in the investigation,
in some of the initial stages of the
investigation, and for reference, that report ID
as it exists on this file is 065399, and if we
just go back to a full shot of the page, please.
Looki ng at the markings on this page, can you tel
us, M. MacKay, or do you have any nore
information for us on what perhaps would have
happened with this letter and the attached report
once it was received by apparently the Deputy
Attorney General ?

Well, it would have -- and again |I'm
reconstructing it fromthe page, but since M.
Kujawa's name is witten on it, then whoever was
managi ng the paper flow would have sent it to M.
Kuj awa and M. Kujawa appears to have received it
because there's a file with SK on it and that
woul d be his, that's the way these matters were
filed. When you were finished with the document,
you put file on it and initialed it, and so |
woul d deduce from that that M. Kujawa was, that

that was given to M. Kujawa or it was put on his
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desk and eventually he filed it.

Do you recognize those initials as M. Kujawa's?
Well, | can't say 100 percent, but he was the only
Kin the office.

Okay. Another portion of the page that 1'Ill draw
your attention to, it's a little bit unclear, but
in the upper right-hand corner, again these are
some of the markings that | was earlier referring
to, | believe that states 12M- 69 and then
underneat h that CB345A.

Yes.

And are you famliar at all with those markings?
Well, I"'mfamliar insofar as | saw them on al

t he docunents, on everything that canme in, so they
are file numbers. |"mafraid | don't know what

t hey mean.

No recol |l ection of what they would indicate or --

| don't think | ever knew what they meant.

Okay. And we'll | ook at some more of those as we
move al ong.

The next letter and report 1'11
refer you to is document 065346, you'll see this
is another simlar letter from"F" Division RCMP
to the Deputy Attorney General, you'll see the

recei pt stamp again, May 16, 1969, and this
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particular letter refers to a report by Saskatoon
Gl S dated May 7th along with statements, and again
we're famliar with this report, it's the report
of Corporal Rasmussen, the docunent ID we've
usually been referring to in the hearing is
250597. As that report appears in these
materials, it's actually been split into two
docunents, those being 065403 and 065334, and
you'll see in the second paragraph of the letter
the officer generally outlines or generally
summari zes the involvement of the RCMP in the

i nvestigation, and | guess | ooking at that page,
again it has, just going out to the full page, it
has basically the same markings in ternms of M.
Kujawa's name noted in handwriting on the page,
and | should have asked you, do you recognize that
handwriting, M. MacKay?

No, | don't.

And | see a reference file with another set of
initials which appear to be different than the set
of initials we noted on the first letter. Do you
recogni ze those letters?

Well, they are E.M, so | assune they're Elizabeth
McFadyen.

And what would those two markings | guess in
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particul ar indicate to you, realizing you are

speculating a little bit, but if you could

specul ate on that, what does that |likely indicate?

Well, the first thing is that M. Kujawa, whoever

wrote the name M. Kujawa probably was not in

Public Prosecutions, probably it was in mailing or

some centre like that, because the file E. M

means

that Ms. McFadyen filed it, so | would conclude

fromthat that the |letter never went to M.
Kuj awa.

Okay. Then would you conclude from that that

Ms.

McFadyen then dealt with this correspondence and

report?

She dealt with it, yeah.

"1l come to some nobre general questions about the

recei pt of these reports in a nmoment, but just

perhaps we'll cover the ones that fall into t

hi s

category. | note the sane file reference, just

bef ore we nove away from the page, at the top
ri ght -hand corner, 12M 69, CB345A?

Ri ght .

And we'll | ook briefly at the report that's
attached, and again, that document is split,
the first portion of the report is 065403 and

you'll see again the receipt stamp, Attorney
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General's Department, May 16th, 1969, and the
report, as we've previously reviewed it, M.
MacKay, gives a detailed account of the
i nvestigation and the RCMP's invol vement. It
follows the course of the investigation,
identifying some suspects, M. Mlgaard's nane is
mentioned in the context of the report and as well
there's discussion in the report about an earlier
t heory that investigators had that an unknown
rapi st could be responsi ble for the nurder of Gail
MIller. The report, as | nmentioned, apparently
attached some statenments and other docunents and
t hose statements are in the file materials that we
received that apparently were with the Attorney
General's Department, and perhaps for reference
"Il note what those statements were.

If we turn back to the index,
335498, you'll see the listing of those statenments
begin at item 8, I'Il just mention the nanes,
there's a statement of Leslie Spence, Hart mut
Wol f gang Schl euter, Dennis Elliott and anot her
statement from Dennis Elliott, the first statement
from Al bert Cadrain, the first statement from
David M|l gaard, the first statement from Ron

W Il son, a statement of (V1)--- (V1)-, statement of
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(Vv2) (VvV2)----- , a statenment of (V3)-- (V3)
(V3)------ , the first statement of Nichol John and

a statement of Walter Danchuk, and fromthe
materials that are attached, it appears that
attached to that report and received by the
Attorney General's Departnment was the autopsy
report and a map as well, and again, | just note
t hose points for reference sake, M. MacKay, |
don't think you can necessarily coment
specifically on those specifically at this point.
The next letter I'm going to
direct your attention to is 065349, a sim/lar
letter to the previous letters we reviewed. Li ke
the first letter, we see the same notation with
M . Kujawa and | believe the same initials,
whoever those are, and this particular letter
refers to a report dated May 21st from the officer
in charge and there's a note at the end of the
paragraph that Ml gaard is now considered a prime
suspect in this case and a concentrated effort is
bei ng made to establish his guilt or innocence.
And again, we've | ooked at this report previously
in the context of the testimony of other
wi t nesses, and just for reference, the report as

it exists on the Attorney General's Department
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file is 065347, and | take it then you would have
the same comments with respect to the markings --
sorry, back to the letter, the covering letter.
take it you would have the same coments with
respect to the markings as you advised us
previously, M. MacKay?

Yes.

COWM SSI ONER MacCALLUM: What do you mean
the same, M. Hardy?

MR. HARDY: "' m taking himthrough as best
he could in terms of his speculation relating to
the M. Kujawa name being written on the letter
and | think that M. MacKay earlier indicated
that that was |ikely placed on there by somebody,
one of the mail clerks perhaps.

Someone, probably someone not in Public
Prosecuti ons.

COWM SSI ONER Mac CALLUM: But unlike the
| ast one, this one has SK initials indicating
what, that it was seen by M. Kujawa?

MR. HARDY: Yes. Well, | don't know if
we've determ ned that those initials are M.
Kujawa's, although I think it's specul ating that
they may be, | was indicating that this was the

same as the first letter that we | ooked at that
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had those same initials. The mddle letter that
we | ooked at had initials that M. MacKay
believed were Ms. MFadyen's initials.

COWM SSI ONER Mac CALLUM: Yes.

MR. HARDY: And again ny question sinmply
was whether his comments would be the same as we
covered relating to the first letter that had
t hese same initials.

COWM SSI ONER MacCALLUM:  Okay.

BY MR. HARDY:
| think, M. MacKay, you had indicated that that
woul d Ii kely be an indication that whoever's
initials those are, this material came into that
persons's possession?
Yes. | don't think I would want to say anything
more except that it probably went on M. Kujawa's
desk. Whether he read it or not is another matter
in my recollection, but yes, it means that it came
into his possessi on.

And maybe let's deal with that. In ternms of now
what we've seen in relation to these three letters
and the notations on them the two instances
apparently having come across M. Kujawa's desk

and one instance Ms. MFadyen's, and | realize you

are speculating in this respect, M. MacKay, but
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what do you think would have been done with this
mat eri al by those individuals, assum ng again it
is those individuals that received it?

Well, in Ms. McFadyen's case she probably read the
material, or at |east she read the covering

| etter, and | understand that, and again | have no
direct know edge of this, but | understand that if
the letter came in with this kind of -- if the
material came in with this kind of covering
letter, then it was a signal that it was not
sonmet hi ng that needed a great deal of attention.

If it came in with "needs action”" on it or sone
phrase like that, then it was a signal that it was
somet hi ng you should pay attention to, so |

suspect that Ms. McFadyen may or may not -- well,
she probably read the covering letter or the
covering meno. Whet her she read the material or
not | can't say, but probably she didn't because
there was a | ot of material.

Wth M. Kujawa, as | know it, a
| ot of stuff was put on his desk and | don't think
that -- you'll have to ask him but | don't think
that he really ever read it unless there was sonme
signal on it that it was necessary to read, such

as "needs attention", which I believe the RCMP put
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on these matters. | didn't receive a lot of this
ki nd of correspondence, but the correspondence |
had received was correspondence that was directly
related to cases that | was doing, but -- so when
| say that it came across his desk, clearly in
order to get it off his desk he had to wite file
and put his initials on it and send it back.

And perhaps we can go about it this way. W know,
we've noted what's on the cover letters for these
three reports. Wuld there be any functional
purpose for receiving this information in ternms of
your office's actions?

Well, if you weren't dealing with a case, there
woul d be none what soever. If you were prosecuting
the case, then clearly these things would come
directly to you, and whether the RCMP sent another
copy of that to the Deputy Attorney General, |
suspect that they probably did, but the report
woul d conme to you because that's what you needed
to prosecute your case. There was no function,
functional purpose for this except information in
the general flow of this sort of thing. M .

Kuj awa was appell ate counsel, | was appellate
counsel nyself, and | never | ooked at police

reports with regard to appeal s because the appeals
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were fromthe record and the record was the
transcript and the material that had been filed at
the trial, and so |ooking at a police report
woul d, in effect, be counter productive because it
takes your attention away from what you were
really supposed to be doing and you were focusing
on something that's not relevant to the job that
you're trying to do.

| assunme that M. Kujawa did the
same sort of thing, that he would be uninterested
in the police reports unless they related directly
to sonething that he was doing in court, and if it
was appeals that he was doing, then he would not,
| don't think he would | ook at them but of course
you'll have to ask him
Sure. And you've provided us with some
information in relation to your work in terms of
appeal s and that sort of thing. Under st andi ng
t hough that this material would actually be
recei ved of course before there was any
prosecution or any charge in fact, does that help
you clarify your information in relation to
whet her or not there would be any purpose for
receiving this information beyond, | guess, the

contractual obligation that you referred to
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earlier?

There's no purpose to receiving it except |
suppose if the case was notorious, then it would
provide information for briefing the Attorney
General if it was necessary for himto ask
guestions, or to answer questions in the house or
to answer questions of the press, then he would
need to be, he would want to be briefed about
that, and at that point you may | ook at that
material if you were the person who had to do the
briefing note.

And do you have any know edge whet her a
circumstance |ike that existed in this case or can
you draw anything from the documents that we've
revi ewed?

| have no know edge and | can't draw anything from
t he documents, but | would have thought that the
briefing would not be done -- well, that's not --
we all did briefing notes, but | would think that
M . Kujawa probably didn't do very many briefing
notes, but again, it's something that he can tel
you.

And "1l just dwell on that for a noment. \Why do
you say that, that you think M. Kujawa woul dn't?

Well, part of it was his case | oad. Il mean, it
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was, he had a lot to do, and while M. Kujawa was
excel l ent counsel, excellent and experienced
counsel in nmy opinion, | learned a great deal from
him He was not what you would call the most --

t he most ent husiastic manager, he wasn't -- and
again, you can ask him he wasn't interested in
paper and he wasn't interested in doing the things
t hat managers have to do and he woul dn't be
interested in briefing. He m ght be interested in
briefing someone orally, talking to them about a
case if they asked about the case, but he wouldn't
be interested in witing these things and briefing
people that way, it just wasn't, it wasn't

somet hing that interested him and, quite frankly,
his concentration was on being in court, he was
counsel, and while he was director of Public
Prosecutions, his major -- his major job was to be
counsel and | think that's the way he | ooked at

it.

Okay. And again, referring to the material that
we've | ooked at, in ternms of the filing of this
sort of material, what do you expect would have
happened?

"' m not sure | understand what the question is.

| guess I'"'mtrying to again put us in the context
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of a situation where there's only an ongoi ng

i nvestigation, again, no prosecution ongoing. Do
you recall where material of this nature would
have been filed at the tinme of its receipt?

No. There was central filing, and so it would be
in central filing. If it was an active case, if

it was an active case being handled by a
prosecutor, then probably the file would be on the
prosecutor's desk, but it wouldn't necessarily be
the whole file, it would be what the prosecutor
needed in order to do the job, but if it wasn't an
active file, then it would be in filing.

Okay. And again, I'mtrying to think about some
of the information you've provided ne in terns of
why these reports were being received, the
suggestion perhaps that a nunber of these reports
were being received fromthe RCMP relating to
various matters, and of course you can only tell
us what your recollection is, but do you recall,
was it a case that all of these RCVMP reports would
be placed on a single file or were there

i ndividual files that m ght be identified perhaps
by the investigation, the Gail MIIler murder

i nvestigation or otherwi se, or do you have any

recollection in that respect?
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| don't really know, | don't have any recollection
and | don't expect that | ever knew, but | would

specul ate that if it were, for example, the Gail
MIller file, that there would be a separate file,
but if it were a break and enter, then possibly
there was a classification of files with break and
enter, but it would be broken down and be a
separate file in the sense that it mght be in
what they now call a folder, it mght be in a
certain category of files, but whether or not
cases that were the major cases, whether they
deserved their own file, | just can't tell you.
Ckay. "1l refer briefly to the remai nder of the
collection of the RCMP material that was
apparently received and I'll just basically
identify these materials for the npst part as we
turn to them The first document is 065485, and
this is another RCMP report, this one dated June
3rd, 1969, and it deals with some of the steps
taken just prior to M. M lgaard' s arrest.
There's no covering letter that we found
associated with this particular report, although
we see the receipt stanp on the document June
11th, 1969.

The next docunent is 065351.
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This, apparently, was a letter with an attached
report, you will see that the Deputy Attorney
General received a copy of the correspondence with
the report, apparently, and again we see a receipt
stanp June 12th, 1969. And this, the report
that's attached to this document, is document
065350. We don't need to turn to the report. | t
outlines the arrest of M. Mlgaard in Prince
George, and there you will -- | note there is no
ot her markings on the document simlar to what we
have seen so far, at |east on this covering

| etter, other than the receipt stanp.

The next one I'll refer you to
is 065364. This one is simlar to the previous
ones we | ooked at, again from F Division to the
Deputy Attorney General, and the letter, you wil
see, refers to an attached report, which is
065363, which attaches subsequent statenents that
had been obtained from Ron W1l son and Ni chol John,
and those statements are on the materials we have,
whi ch we understand to have been in the possession
of the Attorney General's Departnment. And if we
can go back to the cover letter, | see sone of the
same notations that we were | ooking at previously,

M . MacKay.
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Yes.
And, again, would this be the "E.M." initial that
| would, | would |look at it --

Simlar to the previous ones?

Yes, | would think that's Ms. MFadyen's
initials, --
Okay.

-- that's her files.

And | see, again, the two file references at the
top of the page, 12M-69 and CB345A, and | think
we' ve covered it but you have no idea what any of
t hose indicators m ght nean?

No. | assunme the 'C part stands for 'crim nal
but that's --

OCkay. And then we'll turn to 065439. Again, this
is a report without a covering letter, we'll see
the recei pt stanmp October 2nd, 1969, the report
dat ed September 26th, 1969. It reports on the
conclusion of the prelimnary hearing and the fact
that M. Ml gaard had been commtted to stand
trial. | note that there is a file reference we
haven't seen previously but we'll see on a nunber
of the other docunments, C16297; are you fam /i ar

at all with that identifier, M. MacKay?
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No, I'mnot, but it may -- again it's speculation
on my part, and I'mfamliar with seeing those
numbers and a C, but | don't know what they mean.
But they may mean that, | note that this is a
reference to the prelimnary hearing having been
completed and it is now a matter for trial, it

may -- that may have some significance, it may
mean that it goes into -- went into a different
file or a continuation of the file under a
different number.

Okay. And we'll explore that a little bit nore as
we | ook at some of the further documents. The
next docunent is 066617. Again, you'll see it's a
|etter fromF Division to, this one to the Deputy
Regi strar in the courthouse, and the Deputy
Attorney General has been copied with this
correspondence. It attaches M. Ml gaard's
crimnal record following his conviction in
relation to the Gail MIler murder, and again

note simlar file markings in relation to M.
Kujawa and the E.M initials, and at the top

ri ght -hand corner we see again the new marKking
C16297. There is reference to one of the previous
mar ki ngs as well, CB345A, and then anot her new

mar ki ng CB671. | just note those for the sake of
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reference at this point.

If we turn next to 066604, and
this is the last of the collection, another RCWM
report dated July 28th, 1970. This one does not
have a cover letter, it reports on M. Ml gaard's
life sentence, and apparently was received, |
believe, in August of 1970, there's an uncl ear
recei pt stanp noted on the document, and again at
the top you'll see the Cl16297 reference.

And that is the collection of
RCMP material that was apparently in the
possession of the Attorney General's Department.
Do you have any recollection, M. MacKay, of the
actual arrest and prosecution of M. M| gaard?
No, | have none.

And are you aware whet her head office in Regina
had any direct involvenment in the prosecution?
No, |I'm not aware.

Woul d you expect that head office may have sone
i nvol vement in a prosecution of that nature?

It depends on the prosecutor | think. If the
prosecutor wanted assistance, then | think that
t hat prosecutor would contact head office, they
m ght contact M. Kujawa, they m ght contact

M. Musk, m ght contact Ms. MFadyen to discuss
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the case and to get some direction or sone
suggestions, or sinmply to bounce matters off. And
so they could have that kind of an involvement but
there would be no direct involvement in directing
the case itself. Perhaps with fee-for-service
agents, sonmetinmes there may have been some
direction, but all these people were professionals
and they were all independent and they were

expected to carry the prosecution and | ook to head

office for assistance -- or to M. Caldwell for
that matter, | suppose, if they were in that neck
of the woods -- to |look to head office for

assi stance. | f they wanted to have assistance, if

t hey needed to have assistance, then we were there
to do that, but we wouldn't direct the prosecution
except in the general set of things that there --
that certain things had to be done properly in
relati onships with other counsel and that sort of
t hi ng.

And there was no formal
di scl osure, of course, in those days, the
di scl osure rul es have been devel oped since then,
but there was a policy, usually, of disclosure,
and so then that kind of a direction would be in

the, | would think would be the kind of thing that
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woul d come, but it wouldn't conme on a case-by-case
basis, it would just be a general, be a general, a
general rule that this was the way things should
be run.

And we touched on this briefly previously but
would M. Caldwell, in conducting the prosecution,
have any obligations vis-a-vis head office in
terms of reporting, or touching base, or involving
head office in any respect?

Not to my knowl edge. Not to nmy know edge. The
only obligations, as | say, would be if there was
-- if the case was a case which the Attorney
General may have to answer questions about, then
it was expected that there would be information
and we usually, then, conme to head office so that
the Attorney General could be briefed. But ot her
t han that, no, there weren't, as far as | know
there were no other obligations.

And what about documents? |In ternms of materials,
what ki nds of materials would you have expected
the Attorney General's Department to receive in
relation to an ongoi ng prosecution, for exanple
from the prosecution office in Saskatoon?

Well they had their own files, they kept their own

files, and so there would be a report on a
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conmpl eted case. | think that was done at that
time, it was certainly done by fee-for-service
agents, whether M. Caldwell reported on every
case or not | really can't say. But there would
be a report on conpl eted case, there would

be possibly, if there were any expenditures, fees
that had to be paid, travel, that sort of thing,
then that would go to adm nistration and woul d be
paid by adm nistration. But other than that, none
of the material would be sent unless sonme
prosecutor thought that it m ght be, was quite
uni gue and m ght be of some interest, then that
mat eri al m ght be sent at that time. But, ot her
than that, there was -- the material wasn't

com ng.

The only other time the file,
part of the file would come from Saskatoon, for
exanple, would be if there was an appeal, and at
t hat poi nt what we would require for the file
woul d be possibly a copy of the indictment, and
not a -- very often -- actually, when | think
about it, I would think that, really, it was
unnecessary in alnmst every case to have anything
come fromthe office with regard to the

prosecution because, as | said before, the appeal
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was on the transcript, the appeal was on the
record, and so that's what was being used, so
there really wouldn't be any file comng in.
Okay. You had nmentioned the issue of costs and
rei mbursement and that sort of thing; were all of
those matters handled from the Regina office, or
woul d you have expected them to be handled from
the Regina office relating to witness costs, and
that sort of thing, that m ght be incurred in

Saskat oon?

| think so, but | really could not say for sure.
| don't know whether they -- whether they were or
not . | think that they were paid out of the

Regi na office, because | think at that tinme we
were small enough that they all could be paid out
of the Regina office, eventually something would
have to come to the Regina office with regard to
payment, a justification for payment, whether it
be actual payment with -- M. Caldwell may very
wel | have been in a position to be able to wite a
cheque to a witness, for exanple, for expenses,
but that would have to be reported.

Okay. And then perhaps what we can do, |I'Ill turn
back to the index of materials that were in the

possession of the Attorney General's Department,
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t hat i ndex again was 335498, and it appears there
were a nunber of various types of materials that
were received in relation to the prosecution. The
reason | asked about cost, M. MacKay, is it seens
that nost of themrelate to admnistrative matters
of reinmbursement and that sort of thing.

"' m not going to flip through

the index, but | will refer you to some of the
docunents directly, and the first one we'll |oo0k
at is 065402. And you'll -- 1 can tell you this
is a copy of a file jacket, M. MacKay -- you'l

note the identifier that we've previously seen,
Cl16297, --

Yes.

-- General Office, Departnment of the Attorney
General, Regina vs David Edgar M I gaard. And just
seeing this -- and | have the original of the file
j acket, the copy, if that would assist you at al
-- does seeing this refresh your menory at all as
to how materials may have been filed in relation
to the David M| gaard matter?

No, | have no idea how material was filed with
regard to David M| gaard, the David M| gaard
matter, or actually to any of the cases that |

handl ed mysel f. It went to a nmysterious place
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called "filing. --
Okay.
-- and | have no idea how it was filed.
And I'"m just trying to -- and |I realize you are
trying to assist us as best you can -- | take it
this file, or perhaps a file of this nature, may
only be created after there was actually a charge
agai nst a given individual?
Well | notice that it says "Non Capital Murder",
so | assume that there was, yeah.
And | guess |I'm saying that in distinction to sonme
of the previous material that we were | ooking at
in , --
Ri ght .
-- relation to the investigation, and |I don't know
if we can say anything nmore than that in relation
to it.

"1l refer you to sonme ot her
mat eri als apparently relating to the prosecuti on.
The next document is 065480. You'll note that
this is a letter to the Deputy Attorney Gener al
from M. Caldwell and it encloses his report on
the prelimnary hearing, on the -- after the
conclusion of the prelimnary hearing, and we see

the same sorts of file references on this docunment
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-- or | should say signature and initials on this
docunment. And, again, would this lead us to

conclude that, although it may have been initially
directed to M. Kujawa, that M. MFadyen |ikely
was the one who received and dealt with this
letter?

Well yeah, yes, her initials are on it so |I would
assume that, that she handled the matter, and it
-- now whet her or not she talked to M. Kujawa
about it I'm | would be surprised, with regard to
the report. | suspect she didn't show -- | mean
the report was a proforma thing in many ways, and
| suspect she just |ooked at it herself, and filed
it.

Okay. And | note the references at the top of the
page again, we see the C16297, we also see a
CB293A which I don't know that we have seen
previously, and the report is attached. And

per haps we can | ook at that briefly, the document
is 065481, and this is actually page 2, if we nove
to the next page, we'll see page 1. And it's a
report on conpleted cases, you'll see the C16297

i ndi cator at the top along with the recei pt stanp;
are you famliar with that form of report, M.

MacKay ?
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Yes, |'ve seen that kind of a report before.

And per haps you've touched on this a little bit

al ready, but what, in effect, would be done with
this report on receipt?

Well it would be filed, unless there was a request
to have it reviewed for appeal, so it would be
filed or it would be reviewed. In this case |
notice that there is a list --

Li st --

-- of witnesses, so |I'm not sure whether that
woul d have gone to admnistration in order to pay
the witnesses, or in order to -- it probably would
have gone, at the very least, to justify the
expendi tures of the Saskatoon office, so it would
have gone to adm nistration. If, as | say, if the
prosecutor was recommendi ng an appeal, then it
woul d have come to our office and it probably
woul d have gone to M. Kujawa then, because he
woul d, at that time, make the decision

generally --

And this -- sorry to interrupt -- this particular
report is relating to the prelimnary hearing, but
we'll look at a simlar report dealing with the
trial, and |I'm sure that your coment that you

just mentioned there would apply in that instance?
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Yes, it woul d.
Okay. The next document I'Ill look at is 065434.
And you'll see it's a letter, again directed to
t he Deputy Attorney General, it's fromthe Loca

Registrar, and it notes that he is sending, by
express, a copy of the transcript. That would be
a transcript of the prelimnary hearing we know by
t he date, November 7, 1969. And just in terns of
the file markings otherw se we see, again, the
C16297, the file marking at the top right-hand
corner, the CB171, and again M. Kujawa's nanme
written and apparently Ms. MFadyen's initials
noted on the document. Again, being that this is
the prelimnary hearing transcript prior to trial,
woul d that be something that would conmmonly
happen; that head office would receive a copy of
the transcript of the prelimnary hearing in a
case such as this?

| think we always received a copy of the
transcript of a prelimnary hearing, |I'm not sure
why we did, but | think we always did.

Okay. And | was going to ask you that next;

whet her there was any purpose for receiving that
transcript?

None that | can think of, unless it was a
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summary -- well, it wouldn't be in a prelimnary
hearing then. None that | can think of.

| turn your attention, next, to 066620. And
again, this is a letter from M. Caldwell to th
Deputy Attorney General, and we know by the
attachment to this letter that it's his report
compl eted cases, simlar to what we | ooked at
previously, but it's the report on the trial.

| think your comments would |ikely, your previo
comments would likely apply in relation to the
receipt of this type of report, and | can turn

it, it's 066621. You'll see it's simlar to wh

e

on

And

us

to

at

we | ooked at previously, and as | say, M. MacKay,

this is M. Caldwell's report on the trial, and
that's a docunent | assume you would expect you
office to receive in the regular course?

Yes.

Just back to the cover letter for a monment, | |

note that we see the same markings, M. Kujawa'

r

ust

S

name and apparently an E.M initial, it's unclear

what's in the top right-hand corner.

l'd like to move to a di scuss

i on

now, M. MacKay, relating to M. Ml gaard's appea

from his conviction and, later, his application

for | eave to appeal to the Supreme Court. And
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guess, in terms of actively working on this
particular matter, would | be correct that head
of fice or Public Prosecutions work would really be
engaged at the point of an appeal ?

That's right.

And would |I be correct that the appeal would have
been handl ed solely by M. Kujawa --

Yeah.

-- in this case?

At that tinme, yes.

And you had no direct involvement, | think you've
confirmed for us?

No, unless | was asked to do some research or

sonmet hi ng.
Okay. And just some dates that we'll note for
reference sake. We'll note that the notice of

appeal was dated February 10th, 1970 and fil ed
February 18th, 1970, the appeal was heard on
November 6th, 1970 and was dism ssed with written
reasons on January 5th, 1971, and we have been
touching on this issue, M. MacKay, but in terns
of preparing for the appeal what woul d have Ilikely
been used by M. Kujawa?

Well | can only go on what | would use would be

the transcri pt. If there were -- if there was --

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

Page 25833

dependi ng on the kind of appeal. Wth this ap
| think probably the only material that would
used woul d be the transcript. Unm, there were
at that time there were no -- there were no
factums filed, the appeals were sinmply done

orally, and so the notice of appeal would be

peal
be

no,

ordinarily very detail ed because that was the way

t hat counsel got the argument before the Court
writing was with the notice of appeal, so on t

appeal file would be the notice of appeal, the

in

he

transcript, and those would be probably the two

documents that he would -- that would be used.

If it were an appeal of, say
a fraud matter where it may be necessary to |lo
at exhibits, then copies of the exhibits would

there as well, but in the case of a murder the

in
ok

be

appeal would probably be just on the transcript.

OCkay. And | understand you have had an

opportunity to review the notice of appeal that

was filed in this particular case, and we can
at that again if you'd prefer, but from that
review would that be your position in ternms of
what was |ikely reviewed by M. Kujawa in this
case?

It's, it's quite detailed, and M. Tallis is
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clearly trying to give some indication of the

argunment he wants to present to the Court and he

doesn't have an opportunity doing up -- sometines

counsel filed written briefs but, for the nost,

for the nost part the appeal was you had the

notice of appeal, you had the transcript, you

wal ked in and you would -- you did the appeal.
And so | guess ny conment is

it's a detailed, it's -- M. Kujawa would

certainly have that because he needed to know, to

have sonme indication of what the issues were that

M. Tallis was going to raise in this case, so

t hat he could address them

What about the various other types of materials

t hat we have been reviewing with the various file

references, or references, | guess | should say?

Well there would be --

Woul d there be any need for M. Kujawa to have

that material in his possession?

No, not in my opinion. There would be -- it
really has no relevance to the appeal itself. M .
Kuj awa woul d, | would think, be focusing on the
appeal, and the appeal came from what -- cones

from what happened in Court, and so police reports

as | said, | think | said before, really served no
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purpose in this situation except perhaps to
di ffuse the focus that you shoul d have. Because
if you are concentrating on what happened with the
i nvestigation, and as you can see from the police
reports that you have been | ooking at fromthe
RCMP they're very detailed reports and that was
the style that had -- that was done in that, at
that time, the police gave very, very detail ed
reports, those reports went through readers at F
Di vision who, if they weren't properly set out in
detail, sent them back to be rewritten, so that
there was -- everything was possible. That
changed | ater on because it was clearly way too
much work and police officers were spending too
much time doing -- making reports and not enough
time doing police work. Prosecutions wasn't
necessarily very happy about that because the nore
we -- like, if you are doing a trial, the nore you
have the better you like it, but it came down to
can-say reports rather than the detailed report.
But | guess what |'m saying is
t hat those kind of a detailed report would be of
no assi stance in an appeal .
And | should have asked you earlier; was there any

policy in terms of receiving the original
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prosecutor's file for purposes of dealing with an
appeal ?
No, no, | don't recall receiving the prosecutor's
file. Very often when | started doing appeals,
and with sentence appeals particularly, because
you did not have the prosecutor's file |I would go
to the courthouse and pull the Court file so that
| could get a copy of the information and that
sort of thing. Now in something |like a sentence
appeal it may very well be that the report on
conmpl eted case would be inmportant there because
you had to know -- and often-times there wouldn't
be a transcript of the, of the subm ssions made by
counsel with regard to the appeal or with regard
to the sentence. So | ooking at the report of
conmpl eted case, particularly its detail, it would
give you sone idea of the subm ssions nmade in
front of the sentencing judge, which would be
i mportant when you are doing the appeal in posing
an argunment that the sentence was a valid
sentence, a proper sentence within the boundaries
of sentencing.

So, in that case, that part of
the file would be -- could be inportant, but in an

appeal from conviction was really of very little
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utility.
Okay. And again, just for the sake of reference,
"Il refer to a few of the documents that were
apparently in the collection of the Attorney
General's Departnment's files relating to the
appeal, the first one being 066619. It's a letter
to the Deputy Attorney General from the Registrar
encl osing a copy of the notice of the appeal. W
see the same sort of markings that we have come to
recogni ze on this page.

The notice of appeal, the
document ID is 066596, we don't need to turn to
t hat .

The next document is 066606.
And, again, a letter to the Deputy Attorney
General from the Registrar enclosing a transcript
of the evidence and we see, again, simlar file
mar ki ngs. | think the CB561 may be a new, another
new mar king, and I'm not sure if this initial near
the bottomis an initial that we haven't seen yet;
| don't know if you recognize that, M. MacKay; do
you?
| can't make it out. It may be, it may be Charl es
Musk' s.

Okay.
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And it may have been that Ms. McFadyen was not
the office when that came in and M. Miusk was
receiving the mail.

Okay. And anot her document --

Perhaps, | think | should point out that as a

matter, perhaps to clear one thing up; you'l

in

notice that this is a forwarding of the transcript

of evidence, so whoever signed -- filed the letter

was filing the letter and not necessarily the

whol e file, because the transcript would have gone

to M. Kujawa.
Okay.

COVMM SSI ONER MacCALLUM:  Wbul d have gone
where?
Pardon?

COVMM SSI ONER MacCALLUM:  Wbul d have gone
where, sir?
To M. Kujawa.

COWMM SSI ONER MacCALLUM:  Thank you.

BY MR. HARDY:

Also | ook at 066603. And you'll see, it's a
letter from M. Tallis directly to M. Kujawa
dat ed Septenber 17th, 1970, and we see M.

Kujawa's handwritten name at the top, again

perhaps a different initial noted at the bottom
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| don't know if you recognize that initial; do
you?

| don't recognize that initial.

And we see file markings again at the top. The
top one, which is a little bit unclear, seens to
be the C16297 reference that we have been
referring to, and it |looks like M. Tallis is
interested in setting a date for the hearing of
t he appeal.

A couple of further documents,
just for reference sake, relating to the appeal.
The next one 066558. You'll see this is the order
of the Court dism ssing the appeal received by
your department on August 17th, 1971, you see the
reference at the top, C16297.

And then, lastly, 066505, you
will see the reasons for judgenent of the Court of
Appeal, again with some of the same file markings
and the file reference C16297 at the top.

And we know that an application
for | eave to appeal followed, M. MacKay, although
| believe an extension of time for filing was
required in that respect, and just a couple of
documents on that front.

If we turn to 066565, you'll see
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it's a letter to M. Kujawa dated May 3rd, 1971
from M. Cal dwell asking whether the possibility
of the case going to the Supreme Court of Canada
has now been conpl etely ended, and | think he's
interested at this point in whether he can return
some belongings to the famly of the deceased. W
see the sane file markings | think at the top that
we' ve been referring to.

If we turn to 066564, you'll see

a response from M. Kujawa to M. Cal dwell dated

May 12th, 1971 and you'll note he indicates:
"It is, | suppose, inpossible to say
that this case will not get to the

Supreme Court of Canada. However, the
more tinme goes by the less |likely that
becones. In any event, since the Court
of Appeal has dealt with the matter and
since no application was made for | eave
within the statutory tinme, you are free
to pick up and dispose of all exhibits
according to the order of the trial
court. In the renpte event that a new
trial is ordered, sone items, |ike the
kni fe, perhaps should be retained for

some time but there is no need to hold
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any of the other materials.”
And just in terms of what M. Kujawa is
i ndicating there, would that be common practice
in terms of directing that exhibits could be
returned in these sorts of circunstances?
| "' m not sure whether | would say it's conmon
practice, but I think it certainly was a practice
in a situation like this where there's an appeal
to the, or application for |eave to appeal to the
Supreme Court of Canada, M. Cal dwell woul d have,
woul d want some direction about what to do with
the exhibits and what to tell the victims, because
he woul d have no idea hinmself, he would have no
experience with that sort of thing, so it would
not be unusual for himto wite to M. Kujawa, and
M . Kujawa, | suppose it would not be unusual for
himto say yes, | think you can get rid of the
exhibits, we won't need those for a new trial.
OCkay. The |l ast document is 066572, and | just
point this one out to note M. Kujawa is writing
to indicate to a M. Janmes Erenko, Chairman of the
Crimes Conpensation Board, it indicates M | gaard
has finally made application to the Supreme Court
of Canada for |eave to appeal, and the date, for

reference sake, was actually earlier than that,
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the date for the application was June 15th, 1971
and the application was heard and refused by the
Supreme Court on Novenber 15th, 1971, and in terms
of M. Kujawa's preparation for the application
for |l eave to appeal, again, what materials would
you expect M. Kujawa to use for that purpose?
Really just -- well, the judgment of the Court of
Appeal , because that's what the appeal is from is
from that judgment, and so there would be the
judgment of the Court of Appeal and it would be no
| onger necessary to have the transcript unless he
wanted to review parts of the transcript because
it had something to do with the issues that were
to be through the Court of Appeal. The
application would be necessary because that's how
he can, that's how he can make his argument, and
again, the application would, | suspect, be quite
detail ed because there is a case book and so he
woul d have to prepare a case book for this, that
is, a factum but what he would need to have to do
t hat would be the judgment and perhaps review ng
the transcript again if some of the appeal was --
but the appeal is on a question of law to the
Supreme Court of Canada, so really the issue is

whet her there was any error in the Court of
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Appeal .

Okay. And there is a menorandum of argument that
you referred to and I'll just note the docunent

| D, 066544, we couldn't |ocate a copy of the
application on the file material that apparently
was in the possession of the Department of the
Attorney General .

M. Comm ssioner, | note it's
five mnutes to three. This is probably a good
time to break. We're going to nove into a
different area.

(Adj ourned at 2:56 p.m)

(Reconvened at 3:15 p.m)

BY MR. HARDY:

M. MacKay, | would like to turn now to a
di scussion of the processing of certain charges
against Larry Fisher in 1971 by your office. Am I
correct that you were involved in dealing with
certain charges against M. Fisher arising from
sexual assaults that had taken place in Saskatoon
in 1968 and 1970?
Yes, | was.
And what is the quality of your recollection in
terms of your involvement in that matter?

| have really no independent recollection of the
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matter at all, except insofar as that | -- well,
perhaps | can put it this way, when the RCMP were
i nvestigating, carrying out their investigation
and canme to interview me, | recollected that | did
some paperwork in order to get the prisoner to
Regina to enter a guilty plea. | made no
connection with Larry Fisher until they advised ne
that that's who it was. So that's pretty well
what my recollection is, is that | did some work
for M. Kujawa.

Do you have any recollection on how you cane to be
involved from the outset?

Well, as | said before, M. Kujawa, as good as
counsel he was, was not particularly interested
and not particularly inclined to work on the
details of how you get someone somewhere and how
you get the matter set up. He woul d know how to
do it, but he didn't want to do it, and | was the
junior and he suggested that this would be a good
| earning situation for ne. | assume that's what
he did, | certainly would have thought of it that
way, and so | was given the job of doing the
paper wor K.

And again, the Comm ssion has obtai ned what

purports to be the original file of the Attorney

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

Page 25845

General's Department relating to the processing
t he charges against M. Fisher and the index for
that, or we have an index, and the document for
t hat index is 335508, and | won't review the
docunents specifically fromthe index, although
do want to go through the documents with you

t hensel ves, and the earliest |letter we have on

of

file, M. MacKay, that references your involvenment

in this matter, is 010716, if we could turn to

t hat docunment, pl ease. You'll note, | don't know

if you can see the letter there on your screen,

this one is a little bit blurry, but it's dated

February 8th, 1971 and it's from M. Greenberg who

was acting as counsel for M. Fisher at the tinme,

directed to the M nister of Justice, M. John

Turner, Federal M nister of Justice, and it

appears that you received, or your office received

a copy of this correspondence, and if we go out
the full docunment just for a nmonment, please, |
note, although it's quite faded, it appears that
your name is written there, M. MacKay?

Ri ght .

And | note initials here as well. Do you
recogni ze those initials?

Yes, they are m ne.
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Okay. Could we turn to the -- actually, | want to
read a portion of this document to you begi nning
here, please, and I'll read this to you, M.
MacKay, and have sone questions for you follow ng.
It indicates, starting in the second paragraph:
"M. Fisher presently stands charged
both in Manitoba and Saskatchewan with a
total of five charges of Rape - one
charge of Attenpted Rape in Saskatchewan
and a charge of Robbery with Viol ence
and a charge of Possession of Offensive
Weapon in Manitoba. Needl ess to say,
because of the number of charges and the
very serious nature of these charges,
M . Fisher will undoubtedly receive a
very lengthy term of incarceration in
the penitentiary on conviction of these
of fences or on a plea of guilty to same.
These charges are not
transferable from one province to the
ot her and so a problem has arisen in
havi ng the charges heard and di sposed of
in one court. It will be necessary
under the circumstances to have the

charges heard in Manitoba first, as
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Fisher is in custody in this province
and then to have the charges in
Saskat chewan heard and di sposed of.
It is the witer's respectful
subm ssion in this matter that all of
t hese charges should be proceeded with
at one time, that this, however, is
i mpossi bl e because of the nature of same
and that therefore every effort must be
made to have the charges heard and
di sposed of as sinultaneously as
possible in the Courts of Manitoba and
Saskat chewan, and then any sentence
received on these served in one
institution preferably the Federal
Penitentiary in Saskatchewan, which is
the province from which M. Fisher comes
and the domcile and residence of his
famly and rel atives."
And does that information |I just read to you, M.
MacKay, generally fit with your recollection as

to the context of this situation?

| have no recollection, but yes, | would say
that -- now, |I'm not sure why M. Greenberg was
writing to -- | haven't read the whole letter --
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"' m not sure why he was writing to the Federal
M nister of Justice with regard to this, but |
assume that since the letter was directed to ne,
t hat he had been in contact with someone, he
wasn't in contact with ne, someone in
Saskat chewan, perhaps M. Kujawa, prior to this
matter. That would explain why it was referred to
me by M. Kujawa.
OCkay. And | did want to ask you that. "1l just
refer first to the second | ast paragraph of the
| etter, this paragraph here, M. Greenberg
i ndi cates:
"The writer is led to believe that if
t he various departnments are prepared to
co-operate that the charges could be
di sposed of by way of special assize
hearings both in Manitoba and
Saskat chewan and M. Fisher could have
all the charges heard and di sposed of
al most i mmedi ately and commence serving
his term of incarceration wthout
further del ay. M . Fisher has been in
custody since Septenber of 1970 and it
is inperative that he know at the

earliest possible date the final
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di sposition of the charges against him
We believe, as indicated by the
psychiatric reports, that some el evation
of his tensions and depressions would
result.”
And so you've indicated already that |ikely what
had happened is there had been some prior
di scussions from your office with M. Greenberg
omrelation to this correspondence?
| would think so.
And you started to indicate perhaps that's why the
matt er had been directed to you. | was going to
ask you why this particular letter had apparently
been sent to your attention.
Because | was -- because | was charged with doing
t he paperwork to get this matter settl ed.
And do you have any recollection of what
M . Greenberg may have been referring to where he
refers to special assize hearings in Regina or
both -- sorry, hearings both in Manitoba and

Saskat chewan?

Well, | think he may be referring to Manitoba
practice. | ' m not sure what the -- what the
speci al assizes woul d be. It's not -- it's not

t he kind of |anguage that we would use
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necessarily. | think he probably nmeans that there
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woul d be a guilty plea in front of a judge in
Saskat chewan shortly after, or can't be at the
same time, around the same time that there were
guilty pleas in Manitoba. It seenms from his
| etter that he naturally, as counsel, would I|ike
these matters to be heard as cl ose together as
possi bl e because that woul d have an impact on the
sent ence.
"1l turn you next to 010715, it's the letter that
follows, and we'll nmove chronol ogically, you'l
note it's a letter again to the Attorney General
from M. Greenberg, it's dated March 12th, 1971,
and again with what appears to be your nane in
handwriting at the top of the page. "1l start
reading fromthe first paragraph, it notes:
"Further to our several letters in
connection with the above, we have to
this date still not received any answer
what soever from your Depart ment
regardi ng the disposal of the
out standi ng charges and the arrangenments
for the incarceration of M. Fisher."
| take it from what you've told us, M. MacKay,

you have no direct recollection of what this may
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have related to or what --

No, | don't.

OCkay. And the next paragraph:
"The writer finds it somewhat
incredul ous that a matter of this nature
does not warrant even an acknow edgenent
of the correspondence to date, |et alone
sonme positive steps towards early and
sati sfactory disposal of the charges.
The writer would submt that it is both
unjust and i nhumane that a man who has
been in custody as in this case since
September 19th, 1970 with the number of
very serious charges that are
out standi ng against himis left to
| angui sh in the institution without
having his term of incarceration settled
and his position confirmed for this very
| engthy period of time."

And perhaps you can |et us know, or from your

recoll ection, what would Iikely have been done by

your office upon receipt of this letter?

| suppose | would have replied to it.

And if there had been a delay in responding as

i ndicated by M. Greenberg, do you have any idea
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what that may have related to?

No, | don't, | have no idea. This was in March,
1971. It could very well simply be the fact that

| was doing one part of the case and Serge, M.

Kuj awa was doi ng the other part of the case and

t hat we weren't connecting. | really -- 1| really
have no expl anation. | usually answered letters
and got things, but we may have been, | believe
there is sonme correspondence that |'ve seen that,
where | suggested, | don't know whether it relates
to this letter or not, where | suggest that we're
wai ting, that we were waiting for the charges to
be dealt with in Manitoba.

Yeah, and we'll | ook at that letter, that is the
next piece of correspondence, M . MacKay.

Okay.

And as well we don't have on file previous letters
from M. Greenberg to yourself that perhaps would
hel p explain the delay that he seenms to be
referring to in this correspondence either.

| have no idea, and he was writing to the Attorney
General and | have no idea whether the letters
went astray or what happened, | just can't explain
it.

No, okay. We'Ill turn to your response which is
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010737, you are writing to M. Greenberg, the date
is March 18th, 1971, the letter is from yourself,
and you acknow edge in the first paragraph the
recei pt of the previous correspondence, |'ll start
reading to you at this portion, it indicates:
"I nquiries are presently being nmade by
our Agent in Saskatoon with regard to
t he charges agai nst your client. On
recei pt of advice from our said Agent,
we shall be able to advise you further
as to our position with regard to the
said charges."”
And if you don't have a recollection, can you
advi se us what |ikely had happened here, M.
MacKay ?
Well, that may be the explanation why
M . Greenberg was getting inmpatient, because we
hadn't been replying to him It may very well
have been that we were attenpting to get
information with regard to charges from Saskat oon
through M. Caldwell from the police. The police
woul d be the -- generally the police laid the
charges and then referred matters to Crown
prosecutors who m ght change the charge or go with

t he charge. Sometimes the police, and in major
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cases, would ask advice of the Crown Prosecutor
about what charges should be laid and in what

form but just as often they would simply go ahead
and | ay the charges which they consi dered proper,
the police laid the charges and we carried it out,
so it may very well be that the charges had not
been laid or the charges were |laid and had not
been referred to M. Caldwell, | don't know, and
that we were waiting for something from M.

Caldwell with regard to this, that's the only

expl anation | can --
Okay, and we'll look at a letter | think that
gives that some nmore clarity in a monment. The

next paragraph in this correspondence indicates:
"However, as you pointed out in your
letter to the M nister of Justice, there
is no provision under Section 421 of the
Crimnal Code for transfer of the
charges in this case. Since the accused
is now in the hands of the Manitoba
authorities, the charges against himin
Mani t oba will have to be dealt with
before we shall be in a position to deal
with the Saskatchewan charges.™

| take it that would fit with your recollection,
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or your reconstructed recollection of the matter?

Yes.

Just finishing in this letter, you indicate:
"You have not advised why there has been
a delay in the disposition of the
Mani t oba charges. Shoul d the said
Mani t oba charges be further delayed for
a long period, kindly advise us and we
shall consider whether or not steps can
be taken to di spose of the Saskatchewan
charges first."

Does that sound accurate in terms of something

you m ght have been willing to do at that time in

relation to this matter?

Yes.

"1l turn to 010718, you'll note that this is

correspondence dated March 17th, 1971, it's from

Deputy Chi ef Forbes of the Saskatoon Police

Department -- or, |I'msorry, Deputy Chief Corey

from the Saskatoon Police Department directed to

your attention relating to the matter, and just in

connection with the previous letter that we

referred to where the nmention was made of contact

with the agent, it indicates:

"During March 16, 1971, | was contacted
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by M. T.D.R Caldwell, Agent of the
Attorney General, who requested that I
forward to you a summary of the facts
relating to offences of rape allegedly
commtted by the above-named."
And this correspondence goes on to a detail ed
review of the outstanding charges and the details
of each case relating to M. Fisher. And would
t hat make sense to you then, |ooking at this
material, M. MacKay, that you would have made a
request for this type of information given the
previ ous correspondence?
Yes.
And what would be the intended use of this
information?
Well, if M. Fisher was going to plead guilty,
then we needed the, we needed the information to
do the material to get M. Fisher before the
court, and also if M. Kujawa would need the
material to know the facts of the case to put
before the court.
Do you -- and | realize this is pure specul ation,
but do you expect or do you recall whether you
woul d have attenpted to obtain any other materials

in relation to the charges that are explained in
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this correspondence, and | guess |'mthinking
whet her it be police investigation reports or
whet her it be a prosecution file if it did exi
in Saskat oon. Do you have any --

Well, it could be. | mean, it depended.
Sonmetinmes the material that you got, the qual
of the material was dependent upon the police
force that was giving it to you or the prosecu
that was giving it to you, it may not be that
woul d obtain the police reports. Sonme peopl e
woul d sinply package up the police reports and
send them other police forces or prosecution
t he prosecution office in Saskatoon m ght put
summary of the things rather than having the
poli ce. It was easier, | suppose, to copy the
police reports and send them all here, so I'm

sure how it would -- how we would get it. W

of

st

ty

tion

you

a

not

could get it one way or, the information one way

or the other.

OCkay. Turn to the third page of the docunment,
page -- yeah, page 3 of the docunment, again I’
read to you a couple of portions fromthis pag
starting in the first full paragraph, it

i ndi cates:

"During October 22, 1970, Menbers of
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Force intervi ewed Fisher while he was

confined to cells at the Fort Gar

Mani t oba, Police Station. Fi sher

rya

adm tted being responsible for the rape

of (V5)-- (V5)----- (V5)--- on February

21, 1970, and also the attempted rape of

(V3)-- (V3) (V3)------ on Novenbe

r 2

1968. Fi sher was questi oned about t

of fences commtted on October 21
November 13, 1968, and deni ed any

knowl edge of sane.

and

9 H
he

Police investigation reveal ed

that Fisher lived within a bl ock

of

t he

| ocati ons where these rapes occurred,

the description of the culprit is very

simlar and the nodus operandi is the

same in all four cases. Fi sher cl ai ns

t hat he had never heard of these

of fences being comm tted, which is hard

to believe as they happened within a

three week period in the same area and

received wide publicity."

And it appears at this point in tinme that

you

were in receipt of the confessions in relation to

the attacks on (V5)-- (V5)--- and (V3)-- (
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(V3)------ and it would -- that's apparent from
the file materials as well as confessions are on
the file material, and |I'm guessing you don't
have a specific recollection about that

particul ar aspect?

No, | don't.
And you'll see at this point in time at |least it
woul d appear that M. Fisher is not willing to

confess to the other two attacks noted. Do you
have any recollection of that aspect or | earning
that information in the context of this
correspondence or otherw se?

No, | don't.

Do you have, and stepping back for a noment, M.
MacKay, do you have any know edge of these

of fences, not so nmuch in the context of dealing
with Larry Fisher, but any -- did you have prior
knowl edge of these offences having been commtted
in Saskatoon? Is that sonmething that sticks in
your nmemory, some outstanding sexual assault

of fences that occurred during this time period?
Not to my recollection, no.

And | don't know if you can help speculate on this
aspect, but just in terms of what has occurred so

far with the correspondence that we've reviewed,
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do you have any ability to comment on the likely
extent of M. Kujawa's involvement in this matter
up to this point in time?
Well, | don't -- | assunme at this time M. Kujawa
was going to handle the guilty plea, so |I'm unable
to say at what point he was, he had made hinself
aware of the circumstances of these things. At
this point | don't know, we just received this
material from the deputy chief, so | assune that
he didn't have very much know edge of it at al
and that's what he wanted and that he would be the
one who would | ook at that material because he was
the one who had to prepare.
"1l turn you next to document 010714 and it's
anot her letter from M. Greenberg, you are
receiving a copy of this letter, this one is
directed to the Comm ssioner of the Canadi an
Penitentiary Service dated March 26th, 1971, again
| see what appears to be your name in handwriting
near the top of the page. If we can focus on this
portion of the docunment, please, that first
par agraph reads:

"The writer has been in touch with the

Attorney General's Dept. for the

Provi nce of Saskatchewan and for the
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Provi nce of Manitoba in connection with
t he above in efforts to arrange for
pl eas to be entered to the outstanding
charges as sinmultaneously as possible
and for incarceration in the appropriate
institution."
And you've nentioned it a couple of times, and
again | don't know that you have a specific
recollection on this or not, M. MacKay, but had
you come to an understanding at some point al ong
the way that M. Fisher was willing to plead
guilty to the outstanding charges?
| have no recollection, but it nust have been so.
And if | move on to the next paragraph:
"It is in this regard that we seek your
assistance in assuring that upon
conviction in Manitoba, where the
charges will be dealt with first as M.
Fisher is in custody in Manitoba, that
he will imediately and w thout any
undue delay be transferred to the
Federal Penitentiary in Saskatchewan,
which is his home province and cl osest
to his famly, and so that the charges

in Saskatchewan can then be dealt with
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and his entire incarceration settled
within the shortest period of time and
the time served hopefully in the
institution closest to his hone."
And do you have any recollection of this being an
interest of M. Greenberg's, in terns of moving
M. Fisher to the penitentiary in Saskatchewan?
No, | have no recollection of, really of any of
this, but once again, clearly that would be a
consideration if | were counsel and that he would
be in a penitentiary that was close to hone. Very
often it's a consideration.
Okay. | turn you next to 010727, this is
correspondence from M. Greenberg directed to
yourself, it's responding to your earlier letter
dated March 18th that we reviewed. Look at the
first paragraph, it notes:
"Further to your letter of March 18th,
1971 we wish to confirmthat the del ay
at this stage is only as regards to the
confirmati on of the place of
incarceration of M. Fisher, that the
Mani t oba Attorney-General's Departnment
is ready to proceed and di spose of the

charges as soon as the matter can be
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confirmed with the Conm ssioner of
Penitentiaries.”
Moving to the next paragraph:
"We woul d sincerely hope that the
matters can be disposed of in your
Courts within the shortest possible tinme
after they have been dealt with in
W nni peg. Ki ndly advi se what further
informati on you have been able to obtain
in this matter as set out in paragraph
two of your last letter. Wuld you
advi se further whether the charges wil
be disposed of in Saskatoon or Regina
and what means could be arranged for the
di sposal of the said charges. The
writer will then attempt to make
arrangenments to attend for the purpose
of disposing of these charges.”
It woul d appear from the context of this letter
that, again, M. Fisher was willing at this point
to plead guilty to the charges and, in ternms of
your reconstruction, would that fit with you?
Well | would, I would think so, yes.
OCkay. And | don't think you have a recollection

t hen, obviously, of what had occurred, what had
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happened with respect to the other two offences
that initially, at least, M. Fisher wasn't
willing, apparently, to confess to?
No, | don't.
"Il turn you next to a document that we found on
the original file that was in the possession of
the Attorney General's Department as well, the
docunment ID is 010712, and it appears to be a
draft of a correspondence. And, first of all, is
t hat your handwriting M. MacKay?
Yes it is.
And I'll read this to you, it is:
"Acknowl edge your |etter of
March 29/71."
And that's the letter that we just | ooked at.
"' m not sure what was that first word:
"As was stated in our letter
of March 18/ 71, we are prepared to
di spose of the charges in Saskatchewan
out st andi ng agai nst your client with the
| east possible delay once the charges in
Mani t oba have been di sposed of.
Since the offences occurred in
Saskatoon, it would seem that our agent,

T.D.R. Caldwell, will be attending to
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the matter."

And there is no letter on file that indicates
that this letter was actually formally drafted
and sent, and | take it you'd have no
recoll ection of considering the |ocation or where
t hese charges should be dealt with?
No.
And can you offer us any explanation or idea of
what you m ght have been thinking at the time?
Well | would think that | did not know that the
general practice was for charges comng from
anot her province to be handled by head office in
Regi na, and | assumed that M. Caldwell had had
something to do with this file and so therefore
t hat he woul d be, he would be the person who would
handl e them  That's the only reason | can give
for writing that letter.

Why, if there is no copy of a

letter in that form then | assume that this

letter was never, was never sent. M practice
generally at that time was to wite out -- because
that was the way that | found it the easiest to do

things was to write out things and then dictate
them and since there is no letter | assume that

it wasn't sent. It may have been -- again, |I'm
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speculating -- it may have been that there was
some arrangenments made between M. Kujawa and

M . Greenberg, or something else, | just -- | have
no ot her explanation.

And as | say, we've |located no letter on file that
mat ches the draft. You nentioned that you perhaps
were not aware, at this point in time, of a
general practice relating to the transfer of
charges in dealings of -- or dealing with those
charges in Regina; can you explain what you did

become aware of, then, subsequent?

Well | can't tell you when | became aware or how I
became aware, or if -- but | think there has to be
a distinction. | was aware that the transfer of

charges from one jurisdiction to another was
handl ed by head office. I n other words, if
someone signified in Saskatchewan that there was,
there was a set procedure set out in the Crimna
Code that if someone wanted to plead guilty to
certain offences and had received sentencing in
anot her province and wanted to plead guilty in

t hat ot her province, then we had a procedure to
transfer those charges. It was done by some of
the, by the support staff, once it was agreed to.

It had to be agreed to by both Attorneys General.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

Page 25867

There was that kind of a transfer.

This was the first time that |
had been involved with someone who was going to
appear to plead guilty on charges that he had
commtted in the province, in other words it
wasn't really a transfer of charges, what it was
was that he had been sentenced on charges in
Mani t oba, he was now going to plead guilty, a
fairly straightforward sort of thing to happen but
| had never had any, any, any famliarity or any
experience with this sort of thing so | may very
wel | have assumed that M. Caldwell was going to
handle this as it was M. Caldwell's case, and it
may very well be that had it been M. Caldwell's
case -- | understand that he did, that he had no
invol vement in the case -- had it been M.

Cal dwell's case he may very well have done it, but
since he had no involvement in it the general
practice | |earned subsequently, probably around
this time, was that M. Kujawa would handle it,
because he did, he generally did all of the
inter-provincial things and worked in -- wth

ot her provinces with counsel, so it would just
naturally come to himto do that sort of thing.

"1l turn your attention, next, to the next piece
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of correspondence, chronologically, that we have
fromthe file. It's 010710. You will see the
| etter is dated April 21st, 1971, again your name
written near the top, directed to yourself from
M . Greenberg. | ndi cates in the first paragraph:
"Further to your letter of
March 18th, 1971 and our reply of March
29t h, 1971, we have now conpl eted
certain arrangenments regarding the above
named as dealing in the enclosed letter
to the Deputy Attorney General, Province
of Manitoba.
We woul d appreciate your
advising by return mail when the
Saskat chewan charges can be disposed of,
where the charges would be disposed of,
and if possible, a specific date. Under
the circunstances as outlined in the
enclosed letter, the witer would
suggest that some date as soon after the
1st of June, 1971 would be satisfactory
as this would allow the matter to be
di sposed of in Manitoba, cleared through
the penitentiary services and M. Fisher

transferred to the Saskat chewan
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Penitentiary."
And | don't think there's any direct question.
take it you have no specific recollection of this
particul ar aspect?
No.
"1l nove to the next piece of correspondence,
which is page 3 of 010691, and you'll see that
it's a letter to the Attorney General who, at the
time, was The Honourable D.V. Heal d?
Heal d, yes.
Sorry, Heald. Okay. ©Oh, this is the page |
wanted, |'m sorry. First, let's deal with this
correspondence dated June 2nd, 1971 directed to
your attention, again from M. Greenberg. I 11
refer you to sone of the portions of this letter.
It indicates:
"Further to our letter of
April 21st, 1971 we have still not had a
reply from you regardi ng dates for the
hearing of the charges outstandi ng
against M. Fisher in your Saskatchewan
courts.”
And it appears, at least to this point in time,
you haven't responded, M. MacKay, and from

reconstructing your know edge on the matter,
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woul d you have any explanation as to why that may
have been the case?

Well, not really, no, no.

If we turn to the next paragraph:

"We may advise you at this
time that the Manitoba Charges have now
been di sposed of and M. Fisher received
a total of 13 years inprisonment on
t hose charges, those being two of rape,
one of robbery and one of possession of
an offensive weapon."”

And | don't know if you have a specific
recollection of |learning the information about

M . Fisher's sentence in Manitoba, M. MacKay,

but placing yourself back at that time; what
woul d you have thought of that sentence given the
convictions noted?

Well | suppose that that would go to explain,

per haps, why there had been a delay and why | had
not replied, and it may very well have been that
once again we were waiting for the Manitoba
charges to be disposed of, and once the Manitoba
charges were disposed of then we were prepared to
move, that when Larry Fisher was sent to

Saskat chewan, then we were prepared to nove.
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-- that would be the first thing. | have no
specific recollection of the 13 years

i mprisonment, but | would say that it was a -- if
you are asking ne to comment on the sentence
itself?

Yeah?

Then | would say that it's a, for Saskatchewan
terms at any rate, it's a heavy sentence.

And am | correct that in your career, M. MacKay,
actually in subsequent years you dealt a fair bit
with cases involving these types of crimes?

Yes, | did.

Okay. And your assessnent at the time, then, that
this would be a heavy sentence for what we
understand M. Fisher to have been convicted of,
then, in Manitoba?

Yes.

And if we nove to the next paragraph it indicates:

"We ...,

M . Greenberg indicates:

"We woul d be pleased to
forward to you the pre-sentence report
and psychiatric reports which were
tendered on the hearing of this matter

in Manitoba for your edification and
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that of the Court in considering the
charges in Saskatchewan. W woul d,
however, appreciate your advising as
soon as possible when these charges may
be di sposed of in Saskatchewan.
We have notified the Federal

Aut horities and they are making every
effort to have M. Fisher transferred to
the Penitentiary in Saskatchewan at the
earliest possible date once he has been
processed through the Stoney Mountain
Penitentiary in Manitoba."

And | can note, from those paragraphs, that in

the materials that were in the possession of the

attorney -- Attorneys General Departnent, there

was included the pre-sentence report and

psychiatric reports. And | note on this

document, unlike the other ones, M. Kujawa's

name appears to have been written on it as well;

woul d there be any significance with respect to

t hat notation, M. MacKay?

Yeah, that's nmy writing, | sent it on to M.

Kuj awa.

And why woul d that have occurred?

Well, he is the person who is doing the guilty
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plea, and so this is information that he would
need to know.
In contrast, though, to some of the previous
correspondence that we saw that didn't have the
same direction, was there sonething happening at
this point in time that would cause you to direct
the matter to M. Kujawa?
Well the only, the only reason that | can think of
that | would direct this and not the other matters
is the other matters were really, were really
aimed -- they were with regard to process, and |
was doing the process, not M. Kujawa.

This matter has information that
M . Fisher has now been sentenced to 13 years,
which is information that he needed to know, and
that the presentence report and the other materi al
is all material that he would need to do the
appeal, so as a matter of course | woul d, rather
than going in and telling himthis, 1'd sinply

send himthe letter.

Ckay. "1l turn you to perhaps page 1 of this
same docunment, |'m | ooking for 010691. Yes, this
is the one we | ooked at previously, you'll see

it's a letter The Honourable D.V. Heald from the

Crown Attorney in Manitoba, M. Morton, and it
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appears to have been received by your office on
June 22nd, 1971. And the first paragraph refers
to the disposition of the Manitoba charges agai nst
M . Fisher, and just continuing on reading into
t he next paragraph, it states:
"I am further informed that counsel for
t he accused, M. Lawrence Greenberg,
here in Manitoba, has indicated that in
all likelihood M. Fisher will be
pl eading guilty to the Saskatchewan
char ges. This is so that M. Fisher, a
resi dent of Saskatchewan, can be
incarcerated in Saskatchewan in order
that he may be closer to his famly. I
have been given to understand that
arrangenments have already been made with
your department by M. Greenberg.™
And again, | don't know that you have a specific
recol l ection, but can you specul ate on what
arrangements may have already been made as
referred to in the correspondence?
Unm other than to say that we were working
towards setting up the guilty pleas, | can't think
of what the arrangements were. It may -- there

may have been, there may have been sonme, not
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correspondence, | don't know, telephone
conversations -- | can't say -- between M. Kujawa

and M. Greenberg, with regard to sentence, what

sentences we were going to be asking for with

regard to where the matter was going to be --

going to be held, | had sone recollection, when

|'ve -- and | think this was an independent

recollection -- that, when | was interviewed by

the RCMP, that | was under the opinion -- of t

-- under the inpression that the matter was going

to be held in Regina, number 1 because M . Kuj

was i n Regina; and number 2, because it was nore

convenient for M. Greenberg to handle it in
Regina than it was for himto handle it in

Saskat oon. But that's a recollection, | have

i dea where it came from, and whether it's a valid

recoll ection or not.

But | can only say that those

woul d be the arrangenents, | would think, if -
t hat goes on when there is a plea negotiation,

essence that is that, you know, where it's goi
to happen, what's going to happen, what positi
is the Crown going to take.
| refer you to the |ast --

COMM SSI ONER Mac CALLUM: M. Hardy, |
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m ssed the document |ID of the document just
before this?

MR. HARDY: Just before this? It's
actually the same doc. ID, M. Comm ssioner, it's
just page 3 of 010691.

COMM SSI ONER MacCALLUM:  ©Oh, okay.

MR. HARDY: | hope | have that right. I n
any --

COWMM SSI ONER MacCALLUM:  Thank you.

BY MR. HARDY:
And in referring to the |ast paragraph of this
correspondence it indicates, M. Morton indicates:
"You m ght wish to advise your crown
attorney handling the prosecution of
Fi sher that at no time was Fisher's
Saskat chewan i nvol vement made known to
t he sentencing Judge and therefore this
i nvol vement was not taken into account
in his 13 year sentence."”
And | suppose you don't have any specific
recollection of this aspect?
| have no recollection, no.
And if you can specul ate again for a noment, would
the view be that M. Fisher should receive nore

time in relation to the Saskatchewan charges, in
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terms of the dealing with those charges in

Saskat chewan?

| can't say whether that was M. Morton's view or
not, but this is not an unusual thing. First of
all, I'"mnot sure that the sentencing judge in
Mani t oba would allow -- and certainly, | think,
M . Greenberg would object if the Crown attorney
in Manitoba stood up and said "oh, by the way,
he's got a whole bunch of rape charges that have
not been heard in, and he hasn't been convicted of
in Saskatchewan" because it's not relevant to that
sent enci ng. | would think that this was passed
on, and so that the Crown Prosecutor in

Saskat chewan coul d point out that the sentence
there was just for those things, it wasn't for

anyt hing el se. But in one way it's, it's a rather
strange remark, because the sentence couldn't have
been for anything else except those things, and an
attenpt to influence a sentencing judge by saying
"well there are other outstanding charges agai nst
himwith regard to this" in my opinion would not
be proper, and it would allow the Crown prosecutor
here to stand before the sentencing judge and say

that "13 years is 13 years for the things he did

in Manitoba and not for anything else", and |
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suppose that M. Morton is really sinmply enforcing
t hat .

And | guess every case obviously would be
dependent upon its circumstances, but if you can
try to take yourself back to this time and just
take a bird' s-eye view of it, considering that 13
years had been received in Manitoba for these
charges, if you were |ooking at the matter
initially would there be sone expectation on your
part, given what you know about the types of
charges, that M. Fisher should receive nore than
that in relation to the charges in Saskatchewan?
That M. Fisher could or would receive more than

t hat ?

Yes?

Well whether M. Fisher should receive nore than
that is one thing, whether M. Fisher could or
woul d receive that in Saskatchewan, absolutely
not .

And | suppose -- and thanks for pointing that out.
And if | ask it the way | had asked it initially,
whet her she should receive nore time; would you be
able to respond to that?

Well | mght, as a junior, make subm ssions that

the sentence should be either |arger or
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consecutive, | wouldn't be successful of doing it,
so when | say "should", | mean, ny opinion of what

t he sentence should be may be different from what
the Court's opinion was, as it often was, and so |
woul d be making that distinction just for that.

As a practical matter, in
Saskatchewan at that time a sentence of 13 years
for rape, as serious an offence as it is, was a
very, very |arge sentence, and in nmy opinion
asking the sentencing judge to give consecutive
sentences would be futile because it just wouldn't
wor k, and asking for say 16 years so that we can
add -- so that, in effect, what we've got is a
consecutive sentence of three years would be just
as futile.
And bear with me as | go through this, I'mtrying
to think of the perspective of an average public
member when they're | ooking at the situation, of
course there are apparently three other rapes in
Saskat chewan and an attenpted rape that have taken
pl ace, to suggest that an individual shouldn't
receive any further time in relation to those
matters in these circumstances, | think what | am
hearing from you is that perhaps you understand

t hat perspective but that it's, given the system
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it would be naive to think that additional time
woul d be received in those circunstances?

There are al ways di sagreements with regard to
sentences, there are disagreements with regard to
sentences anong prosecutors, in ny experience.
The Court sets out parameters with regard to
sentencing. The Court of Appeal, generally in
this province at that time the Court of Appeal
heard all the sentence appeals in Regina and the
Court was a very activist Court with regard to
sentence appeals, that is they did not feel bound
by what the trial judge had inposed and,
often-times, the sentencing was a sentencing de
novo. And so the paranmeters of sentence were set
out pretty well, and the -- it bound the trial
judges with regard to what the sentencing -- and
sonmetimes they didn't appear to like it very much
and sonetimes they accepted it. The sentences
wer e thought out, but | would think that in --
conpared to sone other jurisdictions the sentences
wer e probably generally | ower than they were in
other jurisdictions, but it was the Court of
Appeal applying the |aw as they best thought they
coul d.

And so | guess, to go back to
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your original question, there would be, | am sure
that there were people who would feel that M.
Fi sher should have gotten consecutive, a
consecutive sentence, and perhaps in other
jurisdictions he may have, although |I nust say,
again in nmy experience |I'mnot sure that that
woul d foll ow necessary in many ot her
jurisdictions, perhaps in sone.

So the fact that, | guess what
you are getting to, the fact that he received a
concurrent sentence here was not sonething that
was unusual , and before your concurrent sentence,
by virtue of the fact the Court would have taken
into account the fact that he was going to serve
13 years, and so the statenment had already been
made, and addi ng, sinmply adding onto it so that it
reached up to 16 years, you know, it -- for
mur der, now, 15 years is a time when you can, for
first degree nmurder, when you may be -- when you
can have a hearing to see whether you can apply
for parole, so we're getting into sentences that
are for offences that are perhaps nore serious
than rape -- and |, and that's not to say that
rape is not serious, of course it's serious -- but

as a practical matter there are sentencing
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parameters and, really, it would be naive and it
woul d be, it would be -- "naive" is too strong a
word -- but what it would be is it would be
unrealistic to expect the Court to do that, and to
press that, and to press the Court on that sort of
thing would not only be futile, but I think it
woul d be counterproductive.
Okay. | turn you next to, try this, |I think it's
010691 page 2. Yes, that's the one. You'l |l see
it's a piece of correspondence again from
M . Greenberg to yourself, M. MacKay, we see
again your name written, and it appears M.
Kujawa's name written as well. | don't know if
you can identify that as your writing in terms of
M . Kujawa's nane?
Yes, that's ny writing.
Okay. And then, just in terms of the body of the
correspondence, it indicates:
"Further to our letter of June 2nd, 1971
we woul d appreciate hearing from you at
your very earliest convenience in
connection with this matter.
Our client is, of course,
under st andably and extremely anxi ous

about these matter and we are constantly
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bei ng pressed for a date regarding the
di sposal of the bal ance of the charges
agai nst him

Trusting we will hear from you

at your earliest convenience, we
remain,".
And, again, there appears to be at |east the
perception of M. Greenberg is that there appears
to be some del ay here. Can you speculate as to
what nmay have been happening at your office in
relation to M. Greenberg's requests?
| can't really. | mean | can speculate to a
certain extent. | know that there was a -- this
matter had to be set up, was going to be set up
with a direct indictment, which appeared to be the
most efficient and the best way to go.

There was an el ection, |'m not
sure, | don't recall when the election was, but |
know there was an el ection, an election was
com ng up, so you had a change of government, one
government was comi ng in and one governnment was
goi ng out and another government was com ng in
and there was a change therefore in the Attorney
Gener al .

There were a nunber of -- we
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all were carrying our case |oad as well as doing
this case, this case was not the only thing that
| had on nmy desk, it was not the only thing that
M . Kujawa had on his desk. | can understand

M . Greenberg being very anxious to get this done
as quickly as possible because, from his point of
view, if we left it too long, then if he wasn't
famliar with the sentencing patterns in

Saskat chewan, he m ght very well be concerned
that there was a sentence, that the sentence

m ght end up being nore than 13 years for M.
Fisher if it didn't come as quickly as possible
and as cl ose together as possible, because what
he wanted was he wanted to get concurrent
sentences | would think, so I can understand why
he wanted it. From our point of view, one way of

knowi ng what the sentencing patterns, and | say

from our point of view, | didn't have really a
point of view on it, but I -- and | can't speak
for M. Kujawa, but | would think that he would

| ook at this, and | would too to a certain
extent, that M. Fisher was serving 13 years, he
wasn't going anywhere, and so whether it was done
this nonth or next month was not going to be an

injustice to himand it m ght have made
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M . Greenberg uneasy, and perhaps | or someone
shoul d have taken more time to tell himthat it
wasn't all that, that serious a matter, but I
didn't and it wasn't really nmy case to do so.
Ckay. "1l turn you next to docunment 010690,
you'll note this is a memo or a correspondence
from M. Kujawa to the Department of the Attorney
General, the Attorney General in particular, again
M. Heald, relating to Larry Fisher. The date of
this is June 25th, 1971. "' m going to read this
to you, it indicates:

"The above was convicted of rape in

Mani t oba and sentenced to 13 years

i mprisonment. Now, through his counse

in Manitoba, he has requested that we

di spose of the four outstandi ng charges

against himin Saskatchewan so as to

clean up his record and sone day be in a

position to start anew.

Wt hout his confession in

Mani t oba, we have no evidence at all on

which to charge Fisher but the offences

he refers to were commtted and reported

to the police at the tine.

Since this is at the request of
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t he accused and his counsel, | do not
think a clearer case for a Direct

| ndi ct ment can be made out and | would
respectfully request that you sign the
attached Indictment so we can process
this case as soon as Fisher is
transferred to the Penitentiary at
Prince Albert, which may be within the
next day or two."

And woul d that nmenmo generally fit with your

recollection as to how this matter was handl ed?

Well, it fits -- insofar as | have no recollection
of it, it fits insofar as this is the way you
woul d have to get a -- there was only one person

who could sign a direct indictment at that tinme
and that was the Attorney General.

And perhaps tell us, what was a direct indictnment?
A direct indictment meant that the accused went
directly to the Queen's Bench without a

prelim nary hearing.

And perhaps in your explanation you can tell us

why was it being suggested here that that process

be used?
Well, M. Greenberg was in a hurry. It was the
most efficient way to do -- to do the job, and
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when you really look at it, there was really no
other way. This was not an offence which you
could elect on, you couldn't go into provincial -
you didn't go into Provincial Court and el ect you
mode of trial for rape at that time as | recall
the law, at that time the trial had to be in the
Superior Court, which was the Queen's Bench, so
M. Fisher had to get into the Superior Court to
plead guilty, that's where we had to have him in
t he Superior Court.

There were two ways we could do
it. W could bring himdown from Prince Albert
and into a Provincial Court where he would waive
his prelimnary hearing and then we could file an
i ndictment and trot him over to the Queen's Bench
and have him plead guilty, but that would be nore
time and was a procedure that was totally usel ess
because there was nothing, there was nothing to b
gained for himin the Provincial Court, which at
that time was the Magistrates' Court, it wasn't -
there was nothing to be gained from that because
there was not going to be a prelimnary hearing
because he wanted to plead guilty to the matter,
so rather than do that, the nost efficient and

best way to do it, in ny view, was to directly
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indict himinto the Queen's Bench Court.

How common was the direct indictment at or around
this time period?

Oh, at this time period in Saskatchewan direct

i ndictments were unusual .

Had you used it before this case?

Ch, no. | had been a prosecutor for maybe a year
and a hal f. | never used a direct indictment.

Did you use it after during your prosecuting?
Well, direct indictments were used much nore

| ater, they were used in other jurisdictions nore
than they were in Saskatchewan, but they were used
| ater much more because direct indictnments, the
Crim nal Code was changed to allow the Deputy

M nister of Justice to sign a direct indictment as
well as the M nister of Justice. M ni sters of
Justice, Attorneys General were not particularly
happy with direct indictments because they, in
Saskat chewan, attenpted to maintain a distance
from prosecutions and they didn't want to be

invol ved. They needed to be informed and they
wanted to be informed of what was going on because
they had to, as |I've said before, they had to
answer questions in the Legislative Assembly or

guestions of the press, but they did not want to
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be involved in this sort of thing, and so signing
a direct indictment was an unusual nove for them
and it had to be justified to them you know, and
the justification here I think is that
M . Greenberg wants this to be done as quickly as
possi bl e and going into the Provincial Court has,
there's no utility to that.
Just referring again to paragraph 2 where M.
Kuj awa i ndi cates:
"Wt hout his confession in Manitoba, we
have no evidence at all on which to
charge Fisher but the offences he refers
to were commtted and reported to the
police at the time."
Do you have a recollection of what M. Kujawa was
referring to in relation to this paragraph, and
in particular his coment "Wthout his confession
in Manitoba"?
No, | haven't. M . Kujawa never discussed the
merits, the substance of the case with me to ny
recoll ection, he never discussed it, and when he
says "wi thout his confession in Manitoba we have

no evidence," then | assume that that was his
assessment of the evidence.

Okay. And do you assume then, | take it from your
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comments obviously, that a plea arrangement of
some sort had been arranged by this point in time?
Oh, I would think so, yes.

It would appear, M. MacKay, there's sonme del ay
then in ternms of any further action on this matter
following this meno, or letter, 1'lIl show you one
intervening piece of correspondence, 010684,
you'll see this is a letter fromthe Canadi an
Penitentiary Service dated November 29th, 1971, it
| ooks |ike your nanme is witten at the top, ny
copy shows it a little bit more clearly, and it

| ooks |ike the Canadian Penitentiary Service is
simply |l ooking for an update, they indicate
partway through the paragraph:

" may we please be advised if any
action is being taken concerning
inmate' s outstanding charges in the city
of Regi na "

And then if we nove forward to the next document
which is 010686, we see basically the sanme letter
or menmo that we had reviewed previously, this one
is dated December 8th, 1971, there is a note at
the top that the acting Attorney General is The

Honour abl e A. E. Bl akeney, Q C. The first two

par agraphs are actually identical to what we
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previously reviewed. The third paragraph I|']I
read to you, has changed somewhat, it indicates,
M. Kujawa writing:
"Since the above suggested procedure is
at the request of the accused and his
counsel, | do not think a clearer case
for a direct Indictment can be made out
and | would respectfully request that
you sign the attached I ndictnment so we
can process this case as planned on
Decenmber 21, 1971. The accused is
anxi ous to di spose of these charges as
soon as possible and we have arranged
t he above date but require the
| ndi ct mrent before M. Romanow gets back
so that the necessary process to enable
Fi sher's appearance, can be issued in
time. "
And in terms of the time that's passed between
the first memo of this nature that we | ooked at
and the second one, do you have any recollection
as to what had happened to bring about this
del ay?
| have no recollection other than what | take from

M. Kujawa's meno to M. Bl akeney, and that is
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that there was an election, M. Heald was the
Attorney General for the government that was
defeated, M. Romanow is the Attorney General for
t he government that was now in office, and

M . Romanow nmust have been out, either out of the
country or certainly out of the province and M.
Bl akeney was the Acting Attorney General. Per haps
the change in the |ast paragraph speaks to that.
M . Bl akeney would not be as famliar as

M. Romanow with the procedure and so it would be
necessary perhaps to give hima little nore

i nformati on about what he was doing and why it was
necessary for himto do it and | expect that's
what M. Kujawa is attenpting to do with that.

And do you have any recollection of what m ght
have happened with respect to M. Greenberg's
interests and communi cations? W don't seem to
have any during the interim period.

| have no idea. | can only -- the only thing that
| could suggest is that perhaps M. Greenberg and
M . Kujawa were speaking together on the phone. I
don't know whet her that occurred or not. He
wasn't speaking to me.

Ckay. | turn you next to 010662, and | won't

review all of these in detail, but these are some
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materials, M. MacKay, relating to the transfer
M . Fisher to Regina on December 21st for his
trial. There is an affidavit as well, we don't

need to turn to it, but I'"lIl note the document

of

reference is 001760, and an order, 010667, and it

| ooks from the bottom of the page, with your name

bei ng on the document, that you would have
prepared these material s?

That's right.

And we've covered this to some extent, but | want

to ask you directly, why was this particul ar
proceedi ng or process happening in Regina as
opposed to Saskatoon?

Well, it was happening in Regina because it was
more convenient to the parties to be in Regina,
M . Kujawa was in Regina, whether or not ny

recollection that M. Greenberg was happier wth

it being in Regina than in Saskatoon | don't know,

but | have that recollection. M. Kuj awa
ordinarily handled this kind of -- this kind of
case. It wasn't M. Caldwell's case, which m gh

have made a difference had it been M. Cal dwell
case, but it wasn't M. Caldwell's case. [
understand, | didn't know that at the tinme, and

have no recollection of this, but | understand
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that M. Caldwell had not, was not aware of the
charges or the case until | nust have talked to
himon the tel ephone and asked that he obtain the
Saskat oon Police Service reports, so that's why it
was handl ed here.

Coul d the process have been conmpleted in

Saskat oon?

Oh, | think so, but it would have been nuch nore
difficult because we woul d have to get the
indictment in Regina, the direct indictment would
have to be obtained in Regina fromthe Attorney
General. We were used to dealing with these sort
of things. While it was unusual to get a direct
indictment, it was not unheard of, but obtaining
this sort of thing was the kind of thing that we
did all the time fromthe Attorney General, M.
Cal dwel | woul d have no experience in this kind of
a procedure, so it made, it just made nore sense
that it be done in our office rather than in M.
Cal dwel | "s office.

And | guess some others have expressed the

t hought, being that these offences were comm tted
in Saskatoon, would there have been any thought at
the time that the proper jurisdiction in ternms of

community interests for handling the matter may
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have been Saskatoon or do those sorts of
consi derations enter into the equation?

Well, they didn't enter into the equation as far

as | was concerned because really all | was doing

was trying to get the matter on the road, how or

where it shoul d be. If you are speaking from a
poi nt of view of public policy, | suspect that
it's always -- one of the reasons why rape was n

a transferable charge | suspect was because

ot

parliament was of the view that it should be held

at least, that the matter should be di sposed of
the province where it occurred, so you could say
that the matter should have been di sposed of in
Saskatoon rather than in Regina because it was t
community where it occurred, and | think that
that's probably a basic tenet, that's always a
good t hing.

On the other hand, this was a
guilty plea and not a trial, there was not going
to be a prelimnary hearing, so there was not a

great deal of wutility with holding it in Saskato

in

he

on

so that the attendant publicity would be, if there

was any attendant publicity, would be where the
matter was held and people could attend, and |

certainly agree that that probably was true.
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Whet her that outwei ghed the convenience to counsel
and to everyone by holding it in Regina is a
matter of debate.

Okay. And | know anot her observation that has
been made with respect to the handling of this
matter is the date chosen for the hearing which
was Decenmber 21st of that year. Was there

anyt hing unusual at all with the choosing of that
date, and | guess obviously the observati on would
be that it was so close to Christmas or given that
time of the year?

Well, | see no connection myself. One can put a
spin on the 21st and say, well, it was close to
Chri stmas and everybody was being distracted so we
could sneak it through, but at that time the
media -- the media, the press did not cover the
crime beat the way they do now, they were, the
medi a was not as aggressive in obtaining stories,
the media was not as critical and the media didn't
cover the stories in the same way. If this matter
had been held in Provincial Court, then, in ny
experience, there would be no indication that the
medi a woul d have been there covering it. There

m ght have been a reporter from the Regi na

Leader - Post there, there m ght not have, because |

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

Page 25897

don't think at that time there was a dedicated
reporter that was dedicated to crimnal matters,
but, you know, they covered some things and they
didn't cover other things, so the 21st was set
because everybody wanted to get it done before
Christmas and get the matter -- get the matter
settled, and again, this is ny specul ati on.

Uh- huh.

M . Greenberg certainly wanted to get it done as
qui ckly as he possibly could and we probably
didn't accomodate him as well as we could have,
but the 21st was the time when the judge was
avai | abl e because this matter had to have, the
direct indictment had to be set, then the matter
had to be set by the court. It wasn't the -- and
the court set it as a time and from the
correspondence clearly | think that sonebody,
probably M. Kujawa, had checked with the court to
say when will a judge be available to handle this
matter and the court | ooked at its docket and said
the judge will be available on the 21st of
Decenmber if that's all right with you all. He may
have done that in conjunction with M. Greenberg,
he may have done it on his own and then passed it

on to M. Greenberg and said -- | don't know, but
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| attached no significance to December 21st,
certainly no sinister significance.
Okay. | turn you next to docunment 010682, we'l/l
just go fairly quickly through a couple of letters
that followed in and around this tinme period.
These letters are advising respecting the hearing
date, this one advising the Canadian Penitentiary
Service in relation to the date, and al so
i ndi cating that an order had been obtained for the
rel ease of M. Fisher. If we nmove down, there's
some handwriting at the bottom of the page, it
woul d appear that M. Greenberg was directly
cont act ed. s that your handwriting?
That's nmy handwriting, yes, and when | said that |
never talked to M. Greenberg, clearly I was
wrong, because that's a handwritten meno of ny
t el ephone conversation, that's the way | record
it.
And you would have been advising M. Greenberg of
the date of the hearing?
That's right.
Okay.

COMM SSI ONER MacCALLUM: Could | | ook at
the top, please?

MR. HARDY: Sure, if we could go back to
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the top of the page.
COVMM SSI ONER MacCALLUM:  Thanks.
BY MR. HARDY:

And there's another letter, 010683, you'll see

this one is to M. Fisher fromyourself, and the

body of the letter states:
"We wish to advise that hearing of the
charges agai nst you in Saskatchewan has
been set for December 21... It is our
under standing that you will be pleading
guilty to the said charges, and the
Director of Public Prosecutions has
asked the writer to advise you that the
Crown will be consenting to a request
for concurrent sentences.”

| think we've covered that aspect, M. MacKay.

If we turn next to 010680,
another letter advising of the date, this one
directed to M. Greenberg from yourself, | guess
that would be in addition to the phone call that
you had had.

Then if we nmove to 010681, we
see another letter of a simlar nature, this one
directed to the RCMP, the commandi ng officer,

relating to M. Fisher, and it encloses the order
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requesting their assistance in transferring M.
Fi sher. The one reference that 1'lIl just
hi ghlight, and I don't know that you can speak to
it at all, M. MacKay, but | note at the top
ri ght -hand corner we see again the CB345A
reference, and you'll note we had seen that on
most of the covering letters dealing with the
RCMP previously, and | don't know if perhaps that
was a file dealing with RCMP communi cati ons or
ot herwi se a reference to identify those
communi cati ons as ones that were occurring
bet ween the departnment and the RCMP, and | don't
t hi nk probably you can answer that for me, but |
just raise that for reference at this point in
time.

| turn you next to 010669,
you'll see this is the direct indictment that
we' ve been speaking of, M. MacKay, and on this,
on the front page we see the disposition by the
Court and the sentence by the Court. In terns of
t he appearance on Decenmber 21st, who woul d have
appeared in relation to this matter?
M . Kujawa and M. Greenberg.
Okay. And | take it M. Fisher would have been in

attendance as well ?
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And M. Fisher would have been there, yes.

| think I'"ve covered the next couple of questions
| had in relation to that matter. You don't
recall any press interest in the disposition of

this matter?

No, | don't recall -- I don't recall the matter at
all, but -- no, |I don't recall any press.

Okay. | turn you next to 106685 -- oh, that's not
what |'m | ooking for. ' m sorry, another
reference is 042960. l"mtrying to figure out

what the copy may have been that was in the --
perhaps just try 010685. That is the one. So we
see here what appears to be a meno to file --
per haps we can enlarge the top half of the page --
from M. Kujawa relating to the Larry Fisher
matter, it's dated December 24th, 1971, and the
letter states, or meno states:
"On December 21, 1971, Larry Earl
Fi sher, represented by Lawrence
Greenberg from W nni peg, (also a nenber
of the Saskatchewan Bar) appeared before
Johnson, J. in the Court of Queen's
Bench and pl eaded guilty to three
charges of rape and one charge of

i ndecent assault commtted in Saskat oon.
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He had earlier this year received a
thirteen-year sentence in Wnnipeg for
rape and wanted to clear all outstanding
charges against him Wthout his
confession in W nni peg we have no case
at all against himand the confession
woul d not |ikely be held to be
vol untary.
| asked for nothing more than a

concurrent and Judge Johnson readily
conplied assessing a total of four and a
hal f years on these offences.™

"' m wondering, M. MacKay, and again | guess you

can only give us your best recollection, or

per haps speculate on the matter, but would this

be the extent of the formal reporting by M.

Kujawa on the disposition of this matter?

Yes, it would be.

Woul d you have expected a report to the Saskatoon

Police Department in relation to the disposition

of these charges?

Not necessarily.

And why do you say that?

Well, this was a tinme when there were no, there

were no formal victimrules, for example, |et

S

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 25903

just start there, and victinms were very often --
one of the reasons why there are formal victim
rules now | think is because, not only in this
jurisdiction, but in nost jurisdictions in Canada,
the victims were |left out of the |oop, they
weren't reporting to them  Some prosecutors tried
very hard to keep the victinms informed of what was
goi ng on and some prosecutors didn't try as hard
as that, but it was -- and so eventually the
situation was remedied by sinply making formal
rules with regard to it, with regard to victins.
But with regard to advising the police, | can't
speak for M. Kujawa, but | suspect it would never
occur to himto advise the police with regard to
this matter.

The rel ationship between police
and prosecutors is always a, |I'm not sure how to
put it, it's always -- it's one where you have to
tread very carefully in order to keep
prosecutorial independence, and not only have
prosecutorial independence, but to keep, also that
it appears that there's prosecutorial independence
as well as there being prosecutorial independence,
and so you have to work with the police all the

time, but you are not a part of the police and you
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are not the |lawyer for the police, you are
somet hing el se, and so you always had to maintain
a distance between yourself and the police.

Some prosecutors |iked working
with the police and, for exanple, the police would
l'i ke nothing better than to ask the prosecutor to
come out to a crime scene because from their point
of view it was always, if you had a prosecutor
there, then the prosecutor could tell you what to
do, but we aren't investigators and we didn't
consi der ourselves to be investigators,

i nvestigations were done by the police,
prosecutions were done by the prosecutors, so you
kept that distance, and that meant that someti mes
t he conmmuni cati on between the police and
prosecutors wasn't always as good as it possibly
could have been because you were maintaining that
di stance, so M. Kujawa will have to speak for

hi msel f, but | would have thought that he probably
t ook the position, or would have taken the
position, if he was asked about it, that, well, if
the police wanted to know what happened, they
could call nme and | would tell them what happened,
but there's no onus on me to report to the police

about what had happened. The case did becone a
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prosecution case. Now, whether that's a really,

that's a good point of view or not, it's a point

of view that existed very often, and | nyself,

particularly in appeals, it was very difficult to

report to victinms and often you didn't report to

the police as well what happened with the appeal.

OCkay. And |I'm al nost through, this will be the

| ast document we'll cover today, | did want to ask

you, do you have any know edge what M . Kujawa nmay

have been referring to at the end of that

par agraph, we've taken it off the screen, but it

i ndicates at the end of the first paragraph again:
" we had no case at all against him
and the confession would not |ikely be
held to be voluntary."

Do you know what M. Kujawa was referring to in

t hat respect?

No, | never -- excuse ne. | never discussed this

case with M. Kujawa and | can only read that and

say that he | ooked at it, he certainly was

famliar with the |law regarding the adm ssibility

of confessions since he handl ed numerous appeal s

every nonth, and some of them would have to do

with the adm ssibility of confessions, and I,

again, assume fromreading this that what he did

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ken MacKay
by Mr. Hardy
Vol 128 - Monday, February 27th, 2006

Page 25906

is he | ooked at all the matters and deci ded, and
reached the conclusion that the confession would
not be adm ssi bl e.
And lastly, M. MacKay, in terms of the use of the
direct indictment and everything else we've
revi ewed, overall in your view was this an
appropriate handling and di sposition of this
matter given the circunmstances?
Oh, yes, yeah.
You had no concerns or have no concerns about the
process | ooking back on it now?
No. | think fromreading M. Greenberg's letters,
t hat probably | could have been a little nore
forthcomng with M. Greenberg in keeping himup
to date on what was going on and the only thing I
can say in ny defence is that | was carrying a
full case |oad as well and so this was -- this was
sonmet hi ng that was not uppernost in my mnd, and |
assume that's what it was, but no, as far as |I'm
concerned, in my opinion, M. Kujawa handl ed the
case properly, handled the case the way that it
needed to be handl ed.

This was -- this was an offered
guilty plea of three, four, |I'm not sure how many

of fences there were, but major offences, and they
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were going to be -- there was going to be a guilty
plea entered in this and it was sonmething that
was, in terms of justice, was something that
needed to be encouraged and co-operated with
because having done quite a few rape trials at one
point, it appeared that | was the person in Regina
who was the one who was going to do the rape
trials. A rape trial is never an easy thing.
Now, these cases, the usual thing that m ght
happen in a rape trial, and that is that the
victimis re-victimzed by the trial process, and
necessarily so, |I'm not sure how you get around
it, but these were cases where there was viol ence
i nvolved in them and so they woul dn't be that hard
to take to trial if you had to take themto trial.
Nevertheless, it's a burden on
the victimfirst and it's a burden on the system
to have to relive these things and go through it
and if what you can get is a guilty plea where the
sentence in the final analysis is not four and a
hal f years, it's 13 years, because that's what M.
Fi sher was doing, and so where you can get that
kind of a sentence, that kind of disposition, |
would think it would be something that you would

want very much to continue with and get the
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matters cl eared up, get them out of the system
There was difficulty, as | recall from reading the
material, there was difficulty with regard to
identification in some of the cases, so whether we
woul d have been successful in a trial in this
situation is -- well, according to M. Kujawa,
it's highly doubtful that we would have been
successful in a trial.

Now, if you have someone who is
com ng forth and saying |I'm prepared to admt that
| did it and to plead guilty to this, then it
seens to ne that you have no other choice but to
take it.

MR. HARDY: Thank you. This is a good spot
to break, M. Conm ssioner.

(Adj ourned at 4:37 p.m)
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