Page 27203

Comm ssion of Inquiry
Into the W ongf ul
Conviction of David Ml gaard
before
THE HONOURABLE MR. JUSTI CE

EDWARD P. MacCALLUM

R I S b b b S S S S S R R S S S b b i b e e S S S S S I e i b S S S

Transcri pt of Proceedings

and
Testi mony before the Conm ssion
sitting at the
Ramada Hotel at

Saskat oon, Saskat chewan

R S I S b S b b I S S S S b b b S S I R i e S b i e S S S S I S i b S S

On Thursday, April 20th, 2006
Vol ume 135

| nquiry Proceedi ngs

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Conmm ssion Staff:

M . Douglas C. Hodson,
Candace D. Congram,
Ms. Kara |sabelle,

Ms. Jodi e Kendry,

Support Staff:

Il rene Beitel,

Karen Hinz, CSR, and
Don Meyer, RPR, CSR,
Hugh Esson,

Jason White and

S5 57573

Larry Prehodchenko,

Meyer CompuCourt Reporting
Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Appearances
Milgaard Inquiry
Vol 135 - Thursday, April 20th, 2006

Page 27204

Comm ssi on Counsel
Executive Director
Document Assi st ant

Document Assi st ant

Clerk to the Conmm ssion

Official Q B. Court Reporters

Security Officer

| nl and Audi o Techni ci an




Appearances
Milgaard Inquiry
Vol 135 - Thursday, April 20th, 2006

Page 27205
Appear ances:
M . Hersh Wblch, Q C., for M. David Ml gaard
Ms. Joanne MclLean, for Ms. Joyce M| gaard
Ms. Lana Krogan, for Government of Saskatchewan
Ms. Cat herine Knox for M. T.D.R. (Bobs) Cal dwell

and M. Robert Kennedy,

M. Garrett WIlson, QC., for M. Serge Kujawa

M . Pat Loran, Esgqg., for the Saskatoon Police Service

M. Chris Boychuk, Esq., for M. Eddi e Karst

M . Bruce Gi bson, Esq., for the RCMP

M. David Frayer, Q. C., for Mnister of Justice
(Canada), The Hon. Vic Toews

M . Al exander Pringle, QC., for Justice Calvin Tallis
(Retired)

M . Donald J. Sorochan, Q. C., for David Asper

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Index of Proceedings
Milgaard Inquiry
Vol 135 - Thursday, April 20th, 2006

Page 27206

| NDEX OF PROCEEDI NGS

DESCRI PTI ON: PAGE:

DAVI D ALLAN ASPER, CONTI NUED

- BY MR. HODSON 27207

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

Page 27207

Transcri pt of Proceedings

(Reconvened at 9:04 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.
ALL COUNSEL: Good mor ni ng.

DAVI D ALLAN ASPER, conti nued:

BY MR. HODSON:

M. Asper, we left off on the issue of the police
files. If we could call up 004592, and | think we
went through this, and in particular this quote
here where you suggest in the article that the
files did exist on August 16th, 1991, and | think
you told us yesterday that you've tried to
remember where you got that from you can't
remenber, and that someone would have told you
that, and likely Tom Vanin. s that a fair
summary of your evidence?
Yes.
And | just want to draw to your attention what M.
Vanin has said at this inquiry. If we could go to
his evidence at page 22211 and |I'Il just go
t hrough what he had to say and then ask for your
response. | asked him the question:

"Q And so when you found that they were

m ssing, were you able to say whet her

t hey had been there, maybe had been
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destroyed, for exanple, 10 years ago or

20 years or two years ago, were you able

to make any determ nation as to when the

files would have gone m ssing?

A | had a conversation with Dave Roberts

and we were tal king about the files

m ssing and according to Roberts he

interviewed Gus Weir and Gus Weir

told

Roberts that he was | ooking for those

files nmore than two years ago and

even

at that time they were m ssing and M.

Roberts relayed this informtion back

to nme."

And t hen:

"Q Okay. So put it this way, M. Vanin,

there was nothing -- is it fair to say

t here was nothing that you saw or
in 1991 when you were | ooking for

Larry Fisher files that suggested

heard
t he

t hey

had just vanished or just gone m ssing?

A No. It appeared to nme that they had

been m ssing for a considerable |ength

of tinme.

Q Okay. And would you have conveyed that

information to David Asper?
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Certainly.

Q Woul d you have conveyed that information
to David Roberts?

A | probably did."

And then the next page, | then -- actually,
sorry, go to page 22295, and then | specifically
put to M. Vanin the same article, M. Asper,
that | read to you, and the quote attributed to
you that:
"Someti me between Aug. 16 and this past
Tuesday the files went m ssing."”
And | asked M. Vani n:

"Q Did you give any information to M.
Asper to suggest that between August
16t h and August 27th, 1991 the Larry
Fi sher files had existed and had
di sappeared during that tinme frame?

A No, sir, and | don't agree with that
st at ement .

What don't you agree about it?

A Well, that what | heard from Roberts,
that | believe it was from Gus Weir,
that Weir had searched for these files
years before that, or at |east a

coupl e of years before, and the files
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were already m ssing.
And so | think fromthat, M. Asper, that Tom
Vanin is at |east saying, (a), | didn't think
t hey had just gone m ssing, | knew they had been
m ssing for a while, and two, | certainly never
told M. Asper that. Is it your contention, sir,
that he's m staken or wrong on that?
No, my contention is | don't recall. | believe it
was M. Vanin who would have provided me with that
information, but | don't recall, | just don't
recall how that came to be.
Okay.
| don't recall even that that's exactly what |
said to the journalist.
Okay.
| accept that that's what | said, but | don't
recall the circunmstances.
And just to go back to 004592, and this is to
Terry Craig of the StarPhoenix, just so that |
understand your position, | think you are saying
you acknow edge that you woul d have said this, you
just don't have a recollection; is that fair?
That's right.
If we can then go on to 333582, and this is your

August 30th letter, 1991 directly to the m nister,
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and you attach a copy of the August 29th edition
of The Gl obe and Mail, it:
" contains an article regarding
m ssing files which is most disturbing.
| enclose a copy for handy reference,
and enphasi ze the need for a thorough
reopeni ng of the case."
Is it fair to say that the mssing file
all egation, if | can call it that, or the m ssing
file issue, was a matter that you, being David
Asper and/or the M| gaard group, or both, put
forward to the M nister of Justice as a ground
supporting your contention that there had been a
m scarriage of justice and in support of your
request to have the investigation re-opened?
No, that's not correct at all. If in fact the
files were m ssing, and we believed that they may
be, we were suggesting that it was time for the
Department of Justice to nmove on the matter and
per haps take an interest and get involved, find
out .
Okay.
| don't think we were suggesting it was a ground
that there was a m scarriage of justice.

Okay. And maybe -- |I'm sorry, | don't understand.
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Was it a piece of information that was relevant to
the mnister's decision as to whether or not she
shoul d re-open the case?

| suspect what we were thinking there was that we
woul d hope that the M nister of Justice would
provi de some assistance in attempting to find the

files, sequester whatever existed and becone

engaged. | think that's what we were trying to do
here.
But is it fair to say, and I'"'msorry if |I'm not

under standing correctly, that two weeks earlier
you had filed an application under Section 690
saying we would like a remedy?

Ri ght .

And the basis of the remedy was sim |l ar fact
evidence that Larry Fisher commtted the crinme.
You now are sending to the mnister here is
information which suggests that the actual rape
files for Larry Fisher, so it relates to what you
have put forward, have gone m ssing or appear to
have gone m ssing and you ask, enphasize the need
for a thorough re-opening of the case, and |I'm
just -- are you saying that this letter and the
m ssing file informati on was not part of the

information you put forward to the mnister?
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| don't recall it being that, being used for that
purpose at all. My recollection was we were using

it as an alarm bell to the Department of Justice

to get involved, get to Saskatoon and sequester

and get everything that related to this case into

their custody.

Okay. On August 14th and August 16th

M. MCl oskey and others publicly stated that
David M| gaard was framed and there was a

cover-up. Would it be fair to say that the

m ssing files, that if the Larry Fisher files went

m ssing right after you filed your application,

that that would be information relevant to the

gquestion of whether or not there was a frame and a

cover-up, it related to that?

Sure, it could be.

And it was relevant -- if someone was going to

consi der has there been a frame and has there been

a cover-up, the fact that the Fisher rape files

may have gone m ssing would be relevant to that

issue?

Yes, but that was not an issue that was raised
our 690 application.

The frame and cover-up?

Ri ght .
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And that was raised publicly?
Yes.

But not directly to the m nister?
No.

And why was that?

| can't say. | assunme we felt we had sufficient

grounds by identifying the true killer.
Okay. And just on that, and we touched on this
yesterday, the allegation of frame and cover-up

which | think we went through what that entaile

d ’

would it be fair to say that that would call into

guestion the conduct of certainly Saskatoon City

Police or some of its officers would have to be
involved; is that fair?

Yes.

And as well the Crown, agents of the Crown, the
prosecutor and M. Kujawa woul d have to be
involved in that allegation; is that fair?

Yes.

And | think the allegation was that once they

di scovered Fisher, the police and the Crown or

t he

government or the state knew that he had commtted

the Gail MIler murder, or likely had, and took
steps to cover it up and so that would involve

both the police and Crown officials being
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involved; is that fair?

Yes.

And | think you touched on this yesterday,
certainly if that allegation were proven, would
you agree that that would be a m scarriage of
justice? | think that goes w thout saying.

Yes.

And that that in and of itself would be a basis,
woul d you believe that that would be a basis to

re-open or to get a remedy under Section 690?

| ' m not sure about that. | ' m not sure about that.

You woul d hope --

| think the fact that Fisher was arrested and the

fact that if you assunme hypothetically that he was

arrested and that the fact of his arrest was kept

qui et and held back fromthe M| gaard counsel,

M | gaard counsel and famly, in and of itself is
ki nd of meani ngl ess unless you know that Fisher
the perpetrator. W had submtted in our
application the assertion that Fisher was the
perpetrator, that was the nmore inportant
information, frankly, for the 690 application.

Ri ght . So perhaps, if in addition to that,

t hough, but the fact that the state was involved

in covering up evidence and taking deliberate
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action --

| think that speaks frankly -- my view would be

t hat speaks to the question of damages nore than
it does to whether -- sure, it speaks to the

m scarriage of justice, but the m scarriage of
justice occurs because the wrong man was
prosecuted because you've identified the right
man, the man who was actually the killer.

And would it not go further that it would also be
a mscarriage of justice because those in charge
of Justice didn't take steps to undo the wrong?
Oh, absolutely, yes.

If we can go to 039314, and | won't take you

t hrough all the articles that followed up on this
m ssing file issue, but you would be aware, M.
Asper, that the issue of the mssing files in
Saskatoon attracted a |lot of attention in the
medi a; would you agree with that? | think we have
in our record |ots of newspaper articles on that.
Yes.

And | think yesterday | think you used the word it
was sensational; is that right?

Yes.

Sonmet hi ng that grabbed attention?

Yes.
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And here's a comment where you say:
"Asper said he has sources which | ead
himto believe the published reports are
accurate.
"l had heard rumours about it
for days now."
Do you know what that would be referring to, what
the runmours were?
No.
And then you go on about the search for that, you
say:
"I find it very disconcerting the
Saskat oon police are investigating
thensel ves. "
And | think this relates to the fact that the
police are actually | ooking into whether the
files are mssing, so that would have been a
concern at the time as well, not only that they
were m ssing, but the police are actually | ooking
or investigating thenmselves?
Yes.
Now, | ater when the Saskatchewan Police Comm ssion
was put in place, or it was asked to do an
investigation, did you have the same concerns

t hen, that the Police Comm ssion would be | ooking
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into it rather than the city police?
| don't recall what ny view was.
Now, there's another issue here:
"The G obe and Mail also reported
Saskat oon police are searching for a
fifth file of an unsolved sexual assault
the day after MIller was killed."
And | believe this is referring to the (V4)---
assault, and I think what the record shows is
that there was not a separate file opened for the
(vV4)---- (V4)--- complaint, it was part of the
Gail MIler file, and | believe the evidence is
that it was always on the Gail Mller file, but
t hat when people went to |ook for the (V4)---
file they couldn't find it because there wasn't
one, and then | think within a few days or around
this time they discovered where it was. Does
t hat sound right, do you recall any of that?
As | say, I'mafraid | don't have any specific
recollection of this whol e episode.
And 333594, this is a September 4th, 1991 neno
from Eugene WIlliam to Bruce MacFarl ane, and |
suspect, M. Asper, you may not have seen this
document before, but there's just a comment in

here, M. WIllianms is relating his recollection of
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how he dealt with the files and what he
communi cated to M. Wblch, and | just want to ask
you whet her that accords with your recollection,
and what he says, just by background, this is back
after the first application, he says:
"l learned that the 1968 sexual assault
files were not available. A nunber of
ol der files had been destroyed, as part
of the normal file destruction. The
1968 assaults to which Fisher had
pl eaded guilty had not been m crofil med
before they had been destroyed."”
And then scroll down, he says:
"Despite press reports alleging that
Saskat oon police files were |ost,
recently, the police told ne in 1990
that the files were not avail able. I
rel ayed that information to Hersh Wl ch
shortly after | had received it."
And are you able to recall, M. Asper, whether
you would have been aware of that, would M.
Wbl ch have informed you of that or were you
aware, at |east according to M. WIIliams, that
this informati on was conveyed to M. Wblch in

1990, that the files had been destroyed sone tine
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ago?

| have a good deal of trouble with that. Although
| don't recall the specific incidents as | said, |
feel very confident that | would not have
responded as | did to the media report unless
someone had given ne information, and |I'm certain
t hat we would have shared that information, and if
M. Wbl ch had been told the information that is,
that it's alleged he was told in this memrandum,

| kind of doubt that we would have responded the
way we did.

Okay. Now yesterday you recall | went through the
August 8th letter to Ellen Gunn and the August
14th letter to Kim Campbell of M. Wl ch where, in
both letters, he refers to the fact that they were
told there were no files and then they | ocated one
file?

Yes.

Remenmber that?

Yes.

So, again, it appears on those dates, August 8th
and August 14, at |east according to M. Wblch in
his letter, that the know edge at | east that he
had was that yes, the files had been m ssing and

one was | ocated, and |I'm just wondering, does
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that -- do you take issue with that or was that
your knowl edge?
No, | don't take issue with it but, you know, it's

l'i kely that we received informati on sometime
subsequent to those letters that files may
exi st --

So after --

-- or did exist.

So after August 8th or after August 14th, 1991 and

bef ore August 30th of '91, when you made the
comments, you think you would have got sone
information to the contrary?
Well I'"mvery -- yes. As | say, |'mvery
confident that | would not have responded, as |
say, as | did unless sonebody had given ne the
i nformation, somebody that | relied on.
Okay. If we can go to 229820, and there's sone
further articles here that relate to the m ssing
files issue, but -- 229820, and M ssing files
skewed review, and if we can just go here [|'II
just ask you to comment. \What's attributed to
you:
""It's very disconcerting the
Depart ment of Justice may not have

received a full picture of the M I gaard
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case from the Saskatoon police
departnment,' he said in response to
information released Thursday by city
poli ce.
"That very well may have

affected the approach the m nister took
(in denying M| gaard's application for a
new trial).""

And then over to the right, down here:

It's all very easy and

tenpting ...",
actually, let me just go back here and | think I
can summarize. \What information the police had
rel eased around this time, M. Asper, was that
t hey had discovered a file when they searched
t hat had not been given to Federal Justice on the
first application; do you recall becom ng aware
of that?
Vaguel y.
OCkay. And in any event you say:
"'1t's all very easy and
tenpting to criticize the feds,'
"But the fact is, we don't

know what is the quality of information

that the federal Departnment of Justice
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is getting from Saskat oon.
And I'm just wondering if you wanted, if you had
a recollection of that issue being raised that
there may have been a file that M. WIIliams
didn't have, a partial police file?
No. | can't recall this.
Now do you remenber having discussions with
Sergeant Pearson in the latter part of 1991 and
the early part of 1992 where he was asking you to
di scl ose your confidential source, M. Vanin -- he
didn't know it was M. Vanin at the time --
because Sergeant Pearson felt that Sergeant Vanin
may have, (a) may have information about the
m ssing files, or (b) may in fact be the person
who took the mssing files; do you recall those
di scussions?
Vaguel y.
If we can go through a couple of docunents that
may assi st your menory, 056816. And this is
Sergeant Pearson's Novenmber 26th, 1991 note, and
Bill Grahamis the fellow who investigated for the
Saskat chewan Police Comm ssion, and Pearson says
to him

"... that he should go to the source of

t he Application material ...",
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t hat bei ng your second application to the
M ni ster:
" and ask for the identity of the
City Police officer vetted out in the
Application. The possibility exists
that if the Fisher files were removed on
this one occasion, other Fisher files
and in fact other police files, may have
been renmpoved by this same person. I n
fairness to all interests in the
M | gaard/ Fi sher investigation, it would
be appropriate to have this
information."
And | think what Sergeant Pearson told us when he
testified here is that at this time he knew that
the source had actually gone in and taken out of
the police station either a copy or the file, one
of the Larry Fisher files, which I think he said
woul d have been agai nst, you know, the police
protocol . So if someone went in and did that,
that if you were | ooking for a suspect or | ooking
for someone who m ght have -- be responsible for
renmoving them the person who had already done it
m ght be a good starting point.

| get the point.
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And do you recall those discussions with him?

Yes.

And maybe I'Ill just take you through a couple of

your |letters so that you can coment on that.

COVMM SS|I ONER Mac CALLUM: M. Hodson, could

| have the doc. I D, again, of that please?

MR. HODSON: Yeah, the doc. ID, this is
056743.

COWM SSI ONER Mac CALLUM: Yup.

MR. HODSON: That's the | engthy Pearson
note and it's page 056816.

BY MR. HODSON:

And just in the chronol ogy here, | don't think we

need to review it, at 165470 -- sorry -- 165469

is

the doc. I D, and go to 470. And this is a letter

Decenmber 3rd, 1991 from Theresa Dust, the city

solicitor, to Murray Brown that has the Police

Comm ssion report dated November 29th, 1991, and a

copy was sent to you and M. Wl ch. So presumably

-- and we may go to the next page and just | ook

the cover page -- is it fair to say that you and

M. Wbl ch would have received the report of the
Saskat chewan Police Comm ssion into the m ssing
files?

Yes.
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Do you recall whether you would have taken issue
with any of that at the time or did anything with
t hat ?

| don't recall.

056826. This is Decenber 12th of '91, and again

M . Comm ssioner, this is part of 056743. Pear son

says he:
" met with Police Comm ssion
i nvestigators "
and he:
" asked if they had checked Asper for
t he source who | eaked the file materi al
and:

apparently the Comm ssion chairmn,
Lai ng, contacted Asper asking if there
was any more info to be provided, and
apparently Asper stated there was not,
and the matter rests there."

Do you recall whether Bob Laing called you? He

was the Chair of the Police Conm ssion at the

time.

| don't recall it.

Okay. 159391. And this is the December 30th

letter from Sergeant Pearson to you, and he talKks
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about, here:
"It has been suggested the m ssing
Fisher files may contain information
relevant to David M| gaard's case.",
and then asks you to provide the m ssing
i nformation. Do you recall getting that request
from Sergeant Pearson?
| don't, not specifically, but | accept that | did
or must have.
In fact what Sergeant Pearson also said, that one
of his thoughts at the time was that the -- |
t hi nk he was asked the question about whether the
m ssing Fisher files, if they were found who would
it benefit, who would it hurt, and he expressed
the view that the m ssing files may have actually
been detrimental to David M| gaard's position in
the sense -- with respect to the argunments on
Larry Fisher. | think what he said is, "look, it
could cut either way, it may be that the m ssing
files divulge information unfavourable to the
police, on the other hand it may not". Do you
recall any discussion with him about that, that
umm - -
No. ' m sure that the prospect that it m ght

contain evidence detrimental to David M | gaard,
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Actually, sorry, | stated that poorly M. Asper.

| think what he said is that the police files may

adversely affect the position taken with respect

to the value of the Larry Fisher files, in other

words | thi

nk -- and one exanple m ght be that if

the files were found and there was nothing

menti oned a

bout any link to the nurder, etcetera,

it may respond to a nunmber of the suggestions that

were made,
have said "

t hat he had

Yes.

Yeah. 0572
| have a th
it.

Pardon me?
| have a th
Well, and i
Pear son was
the files,

shoul dn't |
unf avour abl

f avour abl e?

is one possibility. If -- 1 shouldn't
to David M|l gaard", "to the argument

put forward"; do you understand where

75.
ought on that one but | won't express
ought on that but I won't --

n fairness | think what Sergeant
saying is he didn't know what was on
and from his perspective he said you
ust conclude that they would be

e to the police, that maybe they were
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Ri ght .

And | don't think he was saying that they did

contain information that would help the police, he

just said it m ght. 057205 is your letter back,

and | think the bottomline here is -- actually

there is a comment here about the (V5)--- file.

If we can scroll up, you say:
"I am enclosing ... photocopies of the
entire police report dealing with (V5)--
(V5)--- to whomreference is made in the
‘vetted out portions' of the report that
you provided to me. The material that |
am sending to you was provided to us by
t he Saskat chewan Departnment of Justice.
Quite frankly, 1 am somewhat amazed t hat
you had not been provided with this

mat erial, especially since it appears

that the (V5)--- file is only one of two
((V3)------- ) that remain in existence.
In any event, | am providing you with a

copy of the file that we have in our
possession. "
And am | correct, M. Asper, that the (V5)---
file that you are sending here you would have

received from Saskatchewan Justice as part of the
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di scl osure |l eading up to the reference case?

| believe so, yes.

That's - -

And | say that just because of the date.

As opposed to a copy that M. Vanin, or whoever

el se, may have given to Paul Henderson; is that

right?

"' massum ng that, yes.

And then you go on to say:
"I nsofar as the information which is
vetted on the second page of the report
t hat you provided to us is concerned, |
can advise that this information was
provided by a confidential informant,
and | am not at liberty to disclose the
identity of this person. | can assure
you, however, that this informant did
not provide us with anything that we do
not now have in our possession fromthe
Department of Justice in Saskatchewan."

And is that statement correct?

| assune it is, yes.

And | think what you are saying is here's the

(V5)--- report, is it inmplicit or even explicit,

| ookit, this is all our informant gave us, |I'm
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sendi ng you everything that he would have shown
us?
" massumng it is, yes, correct.
056845. And this is just at the bottom where
Pearson makes a note saying he received your
|etter and the (V5)--- file, which he already had,
and says:

"I have no idea why it was included "
And on to the next page. And again, just so you
are aware, this is what Sergeant Pearson had in
his notes and this is what he testified to. He
says:

"What concerns nme about this is that M.

Asper makes reference in his

correspondence as to how '"intriguing' it
is that files have gone m ssing,
possibly, in my opinion, by his own
source, yet he seens satisfied with

| eaving this question as it is. | am
not sure if there is nore that can be
done "

And then we go to 159396, and this is his January
14th, 1992 letter to you, and basically says

t hat :

you describe as '"intriguing' the
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fact some of the Fisher files are
m ssi ng. s it possible your informant
has provided the Fisher files to other
i ndi viduals? MWhat | find intriguing
with this is the fact your confidenti al
i nformant may actually be the person
responsi ble for the mssing files.
Wt hout your assistance, we may never
know! "
And you (sic) say:
"You make nmention that many interesting
points relating to Larry Fisher ...",
' msorry, that relates | think to the other file
mat eri al s. So is it fair to say at this point,
M . Asper, you would have been aware, from
Sergeant Pearson, that he was saying, number 1,
your confidential source is sonmeone who | think
m ght be responsible for the mssing files, and
number 2, he may have been the one who gave them
to other individuals, and 3, that Sergeant
Pearson held the view that the files my be
unf avourable to a position put forward as to what
m ght be in the file; do you recall?
Well, it doesn't say that, the third point.

No, no, it --
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And | don't recall the conversation --
Let, let --

-- regarding what was in the file --

-- or what may be in the file.
Sorry, let nme back up and do it in part. So |
t hi nk you woul d agree, fromthis correspondence,
t hat Sergeant Pearson made you aware that he felt
Tom Vanin -- although he didn't know who it was -
but your source may be responsible --
Oh yes.
-- for the removal of the files?
Oh yes.
You knew that?
Oh yes.
And nunmber 2, what he says here:

"I's it possible your informant has

provi ded the Fisher files to other

i ndi vi dual s?"
So in other words that he has them and by
implication, if they were favourable to your
position you would do something with them and
t hat maybe they are unfavourable. Now t hat's not
in the |letter but that was Sergeant Pearson's

evi dence, and my question to you is do you recal
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bei ng made aware by Sergeant Pearson that he was
raising the issue that lookit, these files m ght
be unfavourable to your position and your source
m ght be the one who took then?

Well | knew that he was suggesting that the source
may have taken the files, but | wasn't aware that
-- of his interpretation of why, or what use m ght
be made, or what the contents of the files m ght
contain, --

And | don't --

-- or his views on that.

And | don't want to overstate his views. | think
what he was saying is it was a possibility and

wi t hout seeing the files you couldn't tell?

Ri ght .

And, again, you don't recall being made aware of
t hat by him?

No. | do recall, and I think we had tel ephone
conversations, he wanted to know who the source
was.

And, ultimately, you didn't provide that
information; correct?

| don't recall.

Okay. | think actually in '"93 -- and we've heard

some evidence -- | think that ended up com ng out

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

Page 27235

t hrough provision of information to the RCMP in

' 93. | think Sergeant Pearson's evidence was that
you never told himwho it was at this time?

| think that's true. My recollection is that
sonmebody was able to read a bl acked-out document
eventually and get the nanme.

And, again, what were your -- what were your
reasons for not disclosing M. Vanin to Sergeant
Pearson?

Um, | didn't -- | wanted to keep nmy source where
he was and, by exposing him he would be of no use
to us.

If we could now go back to September of 1991, if
we can call up 229822, please. And this is a
September 7th, 1991 front-page story | believe in
The Gl obe and Mail, at |east part of it is, about
an encounter that Ms. Ml gaard had with the Prime
M nister, Brian Mulroney. And you nmentioned this
t he other day when we were talking about the
encounter with Kim Canpbell, and there is a fair
nunber of articles, clips, etcetera, that we have
received around this time, and | think it received
a fair bit of publicity. | don't propose to go

t hrough the details, but wondering if you can

comment on how this came about and how this fit
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into the re-opening efforts?
We knew that the Prime Mnister was visiting
W nni peg and, umm, Joyce, umm -- and by this time
the size of the support group had grown quite
significantly, umm across the country, and
certainly in Wnnipeg. He was visiting W nnipeg,
we tal ked about whether there m ght be some
attempt made to communicate indirectly with the
Prime Mnister and | 1nplored Joyce and the others
to, umm be very passive, "feel free to make your
presence known but do not create a fuss" was, |
think, my mldly -- the mldest version of ny
advice to the group.

What happened was quite
remar kabl e, what actually happened was quite
remar kabl e. Ms. M| gaard and her group had set
up outside the hotel, I think you see the
depiction in the photograph, and they had a big
banner, and there were a number of banners, and
Ms. MIlgaard, true to our plan, indicated to |
think a security official that there was not going
to be any trouble and she was gonna stay back and
be passive and '"don't worry'. And ny recollection
is that she was advised by the security official,

"oh, don't worry Ms. Ml gaard, the Prime M nister
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would like to speak with you". The nmotorcade then
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pul l ed up, the Prime M nister got out of the car,
had clearly been fully briefed on what was
happening in the case, certainly laterally, and
engaged in a conversation, a very warm and
engagi ng conversation, with Ms. Ml gaard.

And, again, | think the nature of the discussions
were twofold, and I can maybe just sunmmarize so we
don't have to go through all of it, but number 1 |
think Ms. Ml gaard expressed concern about
David's health and was seeking some assistance in
moving him is that right, within the institution
because of his health concerns?

Yes.

And, secondly, about getting the second
application dealt with in a timely fashion, or
words to that effect, and I think the Prinme

M nister's response -- and, again, the docunments
speak for themselves -- but was essentially that
he would | ook into the prison issue and that he
would -- he just simply indicated that the Justice
M nister is reviewing the matter, and | don't

t hi nk he said he would be doing anything with
respect to that or that he wouldn't -- he wouldn't

be stepping in; is that your recollection of what

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27238
he was sayi ng?
Yes.
And, M. Comm ssioner, there is -- | don't have

the doc. ID here but there is actually a
transcri pt of what M. Mulroney and Ms. Ml gaard
said, there is a press report, and I'll give you
that doc. ID |ater.

But | take it you viewed that as
a favourable response fromthe Prime M nister?
Yes.
And can you tell us a couple of things; nunber 1,
if I can divide it into, |I've been using the term
'l egal avenue', but as far as your -- the | egal
application under 690, the second one, and then
secondly the public part of your canpaign, if |
can call it that. Just as far as the | egal
avenue, did you place any significance on this
encounter with the Prime M nister?
Um | -- | think I would have to say that it was
a purely political nonment. | don't -- | -- for
exampl e, nothing came of that encounter that would
have amended our 690 application.
Sorry, maybe | can phrase it this way. As a
result of what M. Mulroney said to Joyce M| gaard

did you take more confort that maybe your second
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application was being considered nore seriously,

or more favourably, by the M nister of Justice?
Um, | -- | would have to say we probably did.

| -- 1 would -- I -- ny view at the tinme was that,
when the Prime M nister came over to speak with
Ms. Ml gaard, he typically -- or -- or -- 1 think
the smart political thing, if there was going to
be a bad result, would be for himto not have done
what he did, so we interpreted what happened here
to mean that the Prime M nister of Canada had an
interest in this case, a personal interest. And
|'ve said, and | don't know, but |'ve said that I
do believe that he would not have done this

unl ess, unl ess somet hing was going to happen.

And, something, you are referring with respect,

here, to your application?

Yes.
Now let's talk a bit about -- and you've already
covered this, | think, when you tal ked about other

information in the media.

Yeah.

But tell us about the role this played in the,
umm the re-opening efforts that were geared
towards inform ng and gal vani zing the public to

i nfluence the Mnister to act favourably on your
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application?
Well it, it created the ultimte juxtaposition
bet ween how Ms. Canpbell, or M. Canpbell, had

treated Ms. Ml gaard and how the Prime M nister

treated Ms. Ml gaard, and of course the media now

had two sets of images, one of the M nister of
Justice brushing Ms. Ml gaard off and the other
of a caring Prime M nister speaking to

Ms. MIlgaard and offering her some degree of
encour agement . What that did was it, | think,

i solated the M nister of Justice politically and

enbol dened nore people to conme forward.

And did you -- and when | say "you" it can be you,

David Asper, or you the Ml gaard group, if it's

different please tell me -- but did this incident

and the coverage it received with the Prinme

M nister; did you then take that and take further

steps in the public domain to use that to assi st
your efforts to re-open the case?

| don't know that we took that specific event.
think it, it created other opportunities -- ny
recollection is that it just created other
opportunities, broader opportunities --

In the medi a?

-- for us to go -- yes, for us to go and

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O » O » O

Page 27241

communi cate the message.

Ckay. Now in this time | want to go through,
we're now i nto Septenber of 1991, we know on
November 28th of '91 the M nister --

My menory is going to get foggy again because |I'm
havi ng another child about this point.

Was it you or your wife?

My wife.

Okay.

Sometinmes it feels --

So the -- so | want to go through the time frame,
here, leading up to the Mnister's decision, and |
wi Il take you through some of the docunment to --
to assist your nmenmory, M. Asper, but | take it

t hat there appears to be discussions going on, and
| think as early as Septenber '91 through to
November, between you and M. Wl ch and Justice
officials that appear to be discussions about what

type of reference there m ght be and what type of

remedy; is that, is that a fair summary?
Yes.
And when did you -- do you recall when you first

heard or got some idea fromthe Justice officials
t hat your application was going to be | ooked upon

favourably? And | appreciate that until the order
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is made you don't know it's gonna happen, but did

you get sone indication fromthe Justice officials
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that | ookit, we want to talk to you about how this
matter ought to be resolved?
| - -

And 1'I1 take you through the docunments, but maybe
if you can just give ne a general recollection of
who told you and when they told you and what they
told you?

Well, look, | don't have a specific recollection
of the chronol ogy but it wasn't long after the

meeting with the Prime Mnister, unmm that the

tone of the conversations -- and they were
t el ephone conversations -- changed. Unm, ah, and
| was part of sonme of, | was part of some of the

conversations, these were generally conducted by
M. Wlch, umm, | just can't tell you the exact
timeline.

No, that's fine. And, again, --

And part, and | will say part of -- we had to be
very careful at this point because, and |I don't
recall the exact time, but there came a point of
extreme sensitivity of the information, umm where
it becanme clear that the discussions were about

re-opening the case and the basis on which the
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case m ght be re-opened. And you are right,

we

were very cautious, because we hadn't received an

order. W couldn't, or we were very reluctant

rel ease the tenor of those conversations to the

to

M | gaards, and certainly not to the public, umm,

and yet we'd built up this huge well of public
activity and it was, umm it was a rather
difficult period of tinme.

And so, just so that | wunderstand, you would have

received sonme indication from Justice officials

that you were likely to get a favourable response

to the application?
| think we were reading that in.
O reading that in?

Yes.

And your concerns, | think you are telling us,

wer e t wof ol d: One, the public I don't know what

you want to call it, you can give better

adj ectives than |, but whatever was going on in

the public domain that you had created earlier,

think you said, was still bubbling and growi ng;

that fair?
Yes.
And were you --

And we had a choice, | guess, to sort of cut

Meyer CompuCourt Reporting

it

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

is




David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27244

of f, which would have been highly suspicious, or
to try to manage it and keep what was really
happeni ng close to the chest.

And were you concerned, then, that what had been
created -- and | think your words on a few
occasions is that once you put it in the hands of
the media you | ose sone control, | think those
wer e your words?

Al'l control.

Al'l control. And was that a concern that | ookit,
we've got this thing out there that we don't
really have control over it, and it m ght i npede
what we're now doing with Justice officials; is

t hat what you are saying? Was that a concern?
Yes.

And that if something happened in the public
domain or through the media, it m ght cause the
officials to back off, is that --

Yes.

Okay. And so therefore --

Or at | east prejudice the, what we thought was the
more positive tone of the conversations.

Yeah, and you didn't want to, you didn't wanna
tick "emoff; is that fair?

Right. And M. Wl ch was often not a happy canper
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comng to the office in the norning, seeing what
was in the papers.

And el aborate on that? | don't --

Well as -- there was a |lot of residual materials.
Some journalists came to the story late and there
woul d be reporting, updates of what had happened,
he just -- we just couldn't really slow it down
and | think what we would have preferred at that
poi nt, certainly what M. Wl ch would have
preferred and made it clear to all of us, was that
okay, it looks like the train is on the track
here, let's just -- let's just get the deal done.
And the, and the items that were bothering

M. Wilch in the morning were articles that were

Anyt hi ng, anyt hi ng.

Okay. But unfavourable towards the, | mean,
critical of the Justice departnment?

Anyt hi ng. Even favourable. Anything. His view
was "stop it, just stop it, see if we can have
silence for a period of tinme"

And you also comented that if you shut it down,
that that would raise suspicions; is that right?

Yes.

And | take it you also had a concern that if the
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public or the media became aware that you were
havi ng di scussions or that you were getting
somewhere, that that also m ght inmpede the
progress you were making with Justice officials?
Yes. So as | say, | continued, we continued al ong
as though we weren't having the discussions, but
trying to sanitize what was being said.

Try to put the lion back in the cage or just tame
it alittle bit?

Just trying to say a |lot and say not hing.

Okay. Now, what about your discussions, you said
as well with the Ml gaards, | think you said that
you were, and please correct ne if |I'm wong, that
you were concerned about inform ng your clients
about some of this as well; is that -- because of
the sensitive nature of it? |I'mnot sure if |
under st ood that.

Yes.

And why was that?

We didn't -- well, there was a couple of reasons.
First of all, all of us, and I have to confess |
think that M. Wbl ch probably managed nme as much
as anyone else, were at a point of needing hope,
wanti ng hope, wanting a positive result and, you

know, it was an enotional period, that the
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slightest prospect of hope m ght be magnified

beyond where things actually were, and secondly,

as | say, we had to be very, very careful about a

risk of any kind of |leak and we just nmade sone

deci si ons.
Okay.

To keep the circle very tight.

If we could call up 335968, this is one of the

recent transcripts, and there's an exchange here,

M . Asper, that | think touches on what you are

telling us, and if we can go to 336045, and |

think this is around Septenber of 1991,

t hereabouts, and here's a discussion between you

and Ms. Ml gaard, you say, 'This is very

i mportant, okay. Hersh tal ked to Doug,' and

beli eve Doug is Doug Rutherford; is that right?

Probably, yes.

"If this gets out, Joyce, we're in deep, deep,

deep trouble.’ Joyce, 'Okay, it won't get out

fromnme.' "The thing that they're working on now

is the adm ssibility of the Fisher evidence in a

prosecution against David. Okay. And |I've got a

stack of books in front of me right now, and

' m

preparing a menorandum of |aw on that subject.

And you know, the sense was that it's being
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treated extrenely serious.' And then you go on to
say, 'No, they're not saying that at all. \What

they're saying is, let's just make sure we're on
safe ground. Let's find some authority.' About
the simlar act evidence.
And "1l bring up a letter in a
monment where you provide that information, but
woul d this be an exanple where at |east --
actually, let me call up the document, 131986,
this is a September 11, 1991 letter to M.
MacFarl|l ane and it says:
"Further to our telephone conversation
of September 11, 1991, M. Asper and |
have now had an opportunity to review a
number of authorities dealing with the
use of simlar fact evidence by the
accused. This was in response to your
query whether the crim nal conduct of
Larry Fisher would be adm ssible in
proceedi ngs agai nst David M| gaard for
t he purpose of disproving or raising a
reasonabl e doubt as to Ml gaard's
guilt."”

And can | take it fromthe taped conversation and

this letter, that around September 11th, 1991
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t here woul d have been di scussi ons between M.

Wbl ch and Doug Rutherford and perhaps others that
were in a favourable |ight that were noving
towards a potential remedy; is that fair?

Yes.

And so here, and in this letter | think one of the
issues, is it correct that one of the issues they
raised with you is lookit, are you sure that the
Larry Fisher rapes would be adm ssible in a trial
agai nst David M| gaard, and the Comm ssion has
heard some coment on that; in fact, we've had a
research paper done about the adm ssibility of
simlar act evidence, sort of an unknown, or a
known ot her perpetrator and the ability to put
that in for the defence, and | think that's what
this letter deals with, your research that says
yes, the standard is much | ower for an accused
than it is for the Crown in putting in simlar act
evi dence; is that correct?

Ri ght .

So those were the discussions at the tinme Federal
Justice was saying that give us some confort?
Yes. These were substantive |egal discussions
about the |aw and how the | aw would be applied if

the case were re-opened. It's the first time we
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really had these kind of discussions.

And then 229827, again this is an article
September 12th, the next day, and tal ks about --
tal ks about problems with the existing system and
again, it appears that there was still some
commentary, this may well have been said earlier
and reported | ater, or do you --

| don't know where this occurred. | don't know if
this was an interview or a speech or what.

If we can go to 335020, please, this is a
transcript fromthe Shirley Show, Septenber 17th,
1991, and | think | would be in trouble if |
showed the video of the Shirley Show again, M.
Asper, we've seen parts of it, but I'll refer you
to parts of the transcript that refer to you. Do
you recall appearing on this show, and | think
Joyce M | gaard, Neil Boyd, Paul Henderson were on
the show and | think David M| gaard was present by
tel ephone. Do you recall that?

Yes.

And if we could go to page 335029 and again
there's a question here from Shirley about Deborah
Hal | . | just want to go through your answer. So
this is Septenmber 17th, '91 and you go through the

background about the event, you say:
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"I't was alleged by a couple of the

wi tnesses at the trial that in May of
'69, during a party in a notel roomin
Regi na, a | ocal news segment came on
about 11:15 and there was a story about
the Gail M|l er murder not being solved.
At that point David had been interviewed
and provided various sanples, bodily
fluids, etc., to the police and had been
telling his friends about it. \When the
news story came on some of them started
bugging him or ribbing him about it and
it's at this point that two of the
people in the roomtestified that David,
in a very wild, grand gesture, reenacted
the nurder of Gail MIller. One said he
did it on the bed, the other said, uh,

it was on the floor. The jury never
heard any evidence to contradict that.
We | ocated a | ady named Deborah Hall who
was at that notel room and participating
and watching the events unfold. She
says that the people who said that

M | gaard reenacted the crime were |yers.

She said there was no reenactnment.”
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And let me just pause there, M. Asper. At this
time was it still your view -- this would have
been after the first application and after you
woul d have been aware of Deborah Hall's
information that she gave to M. Wlliams. Ws
it still your view at this time that Deborah Hal
was saying that the reenactnment didn't happen,

t hat Mel nyk and Lapchuk were liars?

Yes.

And how did you, and |I'm just wondering if you
can, and I'msorry if you've already explained
this, but what inpact did what Deborah Hall say to
Eugene W I lianms have on sort of this contention
that it, the reenactnment never happened and Mel nyk
and Lapchuk lied about it when they described it?
What inmpact did it have?

Yes.

Well, | think you can look at it two ways, it

ei ther added a further lack of credibility to the
entire description because her description to M.
WIlliams was actually different yet again fromthe
di fferences between Mel nyk and Lapchuk, or it
descri bed a crude joke where people reacted quite
different according to Deborah Hall than they

reacted according to Mel nyk and Lapchuk.
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And so was your position that maybe Deborah Hal
was |ying, that her version is not correct?

No. My position is that Ms. Hall, in her version
to M. WIIlianms, gave a version of events that was
different from Mel nyk and Lapchuk, it was stil
different from Mel nyk and Lapchuk. Mel nyk and
Lapchuk were inconsistent with each other as well,
so that either we've got three inconsistent
versions of something that happened and you've got
guesti onable validity, that's one version. My
interpretation of it was that Deborah Hall,
notwi t hst andi ng her expansi on of what occurred in
her description to M. WIlianms continued to
describe it as a sarcastic, crude joke.

Ri ght, and | guess that's what | -- and so when
she says here, or you say, pardon me, there was no
reenactment, are you saying that because she
viewed it as a joke, then it wasn't a reenactnent?
Yes.

So that even though she said yes, there were words
spoken and actions taken that could be construed
as a reenactment, it wasn't a reenactment because
| viewed it as a joke?

Ri ght .

And that when she says Mel nyk and Lapchuk were
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liars, that because they didn't see it the way she

saw it they were lying; is that --

And | believe -- yes, and | believe Ms. Hall
the way others in the roomsaw it as well oth
t han Mel nyk and Lapchuk, but yes, that's --
fundamentally that's my position.

And if we can go to the next page, NB is Nei

Boyd, and I'Il come to his report a bit l|ater
Maybe just tell us a bit about -- how did Nei
Boyd, who is Neil Boyd and how did he get on
Shirley Show with you and how did he beconme
involved in the matter; do you remenber?
Well, Neil is a crimnologist at Sinon Fraser
University and | can't recall if we contacted

or he contacted us, but he had a student at t
time named Kim Rossmo who, in the crim nol ogy
department, and they offered to, | believe th
contacted us and offered to conduct an analys

the evidence in the case.

said

er

t he

hi m

he

ey

i s of

Okay. Now, M. Boyd and Dr. Rossnmo are actually

both testifying next week, we're going to hear

from them about their involvement. So they
presumably at this time then -- |I'm not sure
it's Dr. Boyd or M. Boyd.

Doct or .
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Dr. Boyd -- would have been starting his, he was
havi ng some involvenment in review ng the case and
t hat would be why he would be on the Shirley Show
with you; is that correct?
Yes, | believe so.
And then you go on to say, and again this is
tal king about the notel reenactnent:
"You have to understand this, and this
has never been sort of reported, David
has given his sworn word to the
Department of Justice by way of
affidavit, in which he denies comm tting
the murder, denies reenacting the
mur der, deni es having bl ood, and
everything else and he's given his sworn
word about that."
And then David |I think says:
"That event never took place, really. I
was there. The event never took place."
So were you as well relying upon the fact that

your client at the time was also saying it didn't

happen or --
Well, no, Deborah Hall described something
occurring. | was relying on the fact that --

OCkay. And then if we can go to the next page and
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David gives some, | think -- | think David was
pressed about |ifestyle and what was happeni ng at

the time, and then Paul Henderson says:
"Let me, |let me make one point here |
think is very important. A great deal
of significance is being attached to
this, this notel scene. But keep in
m nd that both of these wi tnesses cane
in at the very last mnute, the trial
was actually in, in progress when they
brought these people..."

And t hen:
"Whi ch witnesses are you tal king about ?"

He says:
"Mel nyk and Lapchuk, the two witnesses
attesting to the reenactment in the
motel room  Now, in the United States,
we see, see this sanme type of thing
happen quite frequently. At the | ast
m nute the prosecution can put the icing
on the cake will bring in a jail house
i nf or mant . Now, jail house informants
have been proven to be notoriously
unreliable, a prosecution ploy, quite

often in the United States, | would
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consider this thing, this notel
reenactment to be anything other than a
prosecution ploy to put the icing on, on
t he cake, or the case."

And then you go on to say:
"And the other thing, the other thing
that the jury never heard was that six
days after David M I gaard was convi cted,
Craig Mel nyk got the |ightest sentence
ever handed down in Regina for armed
robbery and Lapchuk was pendi ng on
charges, | believe it was forgery or
uttering, or fraud or something, a crinme
i nvol ving di shonesty, and had been
previously convicted of conspiring with
others to take David M| gaard's
identification so they could go and pass
cheques. "

Did you share M. Henderson's view about Mel nyk

and Lapchuk being a prosecution ploy?

| don't know that | would call it prosecution

enpl oy. | do believe -- |1 did have the belief

that they were icing on the cake for the Crown's

case.

If we can go to 335034, and | sinply bring this
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up, there's a discussion about Dr. Ferris and just
| think your coment here, and | just want you to
confirm that that was your position at the time.
You say:
"And the Crown, and the Crown took this
big batch of stuff that didn't make any
sense, threw it against the wall to try
and make sonmething stick and to | eave
the jury with the inmpression that
somehow this related to David M| gaard
and it didn't. Not only didn't it, it
excludes it. The jury never heard
that."
And | think that's simlar to what you told us
yesterday; is that correct?
Yes, yes.
So this would have been your view at the time
about the, not the Ferris evidence, but the frozen
semen and how it was used at trial?
Ri ght .
Now if we can go to 335968 and go to page -- yeah,
| think this is around, it says Septenber 9, 1991,
it's in that time frame, go to page 986, and
there's a discussion here. It | ooks as though

it's a discussion between you and Ms. M| gaard
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and there's reference here to information from
Nei | Boyd, you say, 'Neil got nowhere with Karst.'
" Apparently not.' And then, 'Got nowhere with

Cal dwel | .

And can we take it fromthis
that Neil Boyd, in the course of his, doing his
wor k, would have been in touch with you and you
woul d have been learning from him some of the
informati on he was gathering?

Apparently, yes.

And would it be also fair to say that you would
have been giving himinformation as well to assi st
himin his work, and Dr. Rossnmo?

| would assume so, yes.

And you would have been aware that Dr. Boyd and
Dr. -- | think he was M. Rossno at the tinme, but
Boyd and Rossmo were interview ng a nunber of the
key people involved in this matter, both police,
Crown and wi tnesses?

Yes.

And | take it you would be interested in what
information they were finding out from these
peopl e?

Yes.

Go to 335988, and |I'm just going to read a part
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here. It | ooks as though this is where you and

Ms. MIlgaard | earned that Dr. Emson has changed

his view about one of the matters he testified to

at trial, and maybe | can just give you a bit

background. This relates to the issue about

of

whet her young mal es would bleed into their semen

and whet her that was a comon occurrence, and you

recall at trial | think he said words to the

effect that it was not uncomon or sonmething |ike

t hat . You renmember that being his evidence?

Yes.

And | think here Dr. Boyd interviewed him and

Dr. Enmson said |ookit, |I've changed ny view,

don't think it was very common. Do you remenmber

that comng to your attention?
Yes.

And | just want to go through parts of this,

and

if we can just go to the bottom half and again,

'Boyd told me |ast night.' "Well, let's get the
bl oody statement.’ "l don't think he's going to
make a statement.'’ "Are they going to print it.'
"l don't know.' 'Hol y snokes. | mean, this is
key.' And then Joyce, 'l know, but Boyd is taking
that down from him' ' Oh, Boyd got it from him'

' Yeah, Boyd, Neil .’ And then the next page, 'And

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

Page 27261

Emson says that Markesteyn is right.'
And then again we can just skip
t hrough some of this because it deals with
relating that information, and then you say,
"We've got to find that out. I f Justice didn't
talk to Emson --' 'That would be great.’ "-- but
Emson now says that he would testify differently.’
"That's exactly what Boyd said to ne.' And you
say, 'Man, oh, man. \When does this stop? Maybe
we give that to Yanko. No, you know what, no --'
Now, Yanko was a StarPhoeni x
reporter?
Yes.
And there's an earlier tape that, a transcri pt
froma few days, a day earlier that | haven't
shown you, but there was a discussion in there,
and | can get the doc ID, M. Comm ssioner, for
you, but where you and Joyce Ml gaard are talking
and she says | ookit, Yanko is begging for
somet hing, really wants somet hing, what can we
give him Do you remember that happening?
| don't remember it specifically, but it happened
a lot.
Okay. So here when you learn of this, you are

sayi ng, 'Maybe we give that to Yanko.' And Ms.
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M | gaard, 'Not until after we'd talk to Boyd.'
You say, '-- no, no, you know what, if Boyd wil
give that to us, we've got to give that to the
Gl obe. We've got to give that to Appl eby.
That' Il be front page. That's unbelievable.’

And again, just to comment at
this time, it appears, and please correct me if
"' m wrong, that Professor Boyd has | earned sone
information from Dr. Emson that's relevant to the
re-opening, right, that Dr. Enmson is now sayi ng
| ookit, what | said at trial isn't right?

Yes.

And I would |ike you to coment on sort of your
deci sion and what to do with it, and it appears

t hat your decision is to firstly decide which
media outlet to give it to to get some public
exposure; is that correct?

Well, no. In fact, nmy -- what this says is get a
st at ement .

"' m sorry, yeah.

Okay. Then we have a discussion about what to do
with it. | don't recall what we did with it, but
then the discussion was should we give it to
Yanko, should we give it to The G obe and Mail.

It's a discussion. | wouldn't call it a decision.
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|'"'msorry, | didn't mean to m ss out the statenent
part, that's quite clear, that lookit, let's get

it verified, let's get the information, but the
guestion is once you have the information, and I
can tell you it is in Boyd's report --

Ri ght .

-- just a comment at this time as to whether, why
you wouldn't sinply send it to the Justice

M ni ster and say |ookit, here's sonme nore
information that m ght be hel pful, or -- and again
this is just a discussion, but -- or do we give it
to the media and put it on the front page.

Well, because | think at this point we were stil
taking new information, as | said yesterday, with
lights blazing ahead of the subm ssion to Justice.
Okay. If we can go to 33367 --

That was certainly my thinking. | don't know if

we did that or not, but that certainly would have

been nmy thinking |I assune.

And, I'm sorry, | can't, | don't know whet her
there was an article -- | mean, certainly the
Emson i nformation went to Justice and | will show

you in a moment the report that is sent in to
Justice with that information.

Yes. My recollection was we didn't do anything
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until we had the entire report.
If we can go to 333676, and this is a transcript
of a scrumwi th Kim Canmpbell October 7th, 1991 and
there's a question and answer here that | just --
go to the next page -- and it deals with | guess a
bit of a systemc issue and | just wouldn't m nd
getting your comment on it, and you spent some
time telling us about your efforts to put public
pressure and i nfluence on the mnister to make a
political decision and | think your evidence has
been that you decided to take that tact because
you didn't think you were getting a proper
response going the other way; is that fair?
Correct.
And so here what she says, and again | think:
"Has she sought a meeting with you?"
And | think this is tal king about Ms. M gaard,
and she says:
"No, she hasn't, but she is free to
communi cate with nmy departnment, and she
has done so. But the appropriate way to
deal with such cases is when her case is
made t hrough her counsel. Every person
who applies under those circumstances

knows that he will get the sanme full
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fair hearing and that no one is

| obbying with the M nister and creating

a public canpaign should not have an

i nfluence on nmy deci sion. It does have

influence on nmy need to insure ful

public disclosure of what | do and why I

do it."
And then goes on to say, and there's sonme ot her
coments later that | may show you to the same
effect where the mnister is saying lookit, if I,
if the way to get a remedy fromne is to | obby
and create a public canmpaign, and | think what
she's saying is that's not the basis upon which |
shoul d make mnmy decisions, and | wouldn't m nd
your comment on that, because | think, and
correct me if |I'm wrong, your position was that's
exactly what you were doing.
Yes. We had come to the view that we were not
getting a fair shake at Justice, at the Federal
Department of Justice, and we didn't know whet her
the M nister of Justice was part of that or not,
we didn't know what was going on, so the public
canpaign initially was to get the M nister of
Justice's attention on the assunption that he, in

the first case, and then she | ater on, would take
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an interest and ensure that proper action was
bei ng taken on the M| gaard file.

When the m nister declined our
application, as | said, as you showed ne the quote
yesterday, she clearly, it was clear to us that
she clearly was part of the problem so that the
publicity canpaign -- and |I think that it was
pretty clear to us really from when she brushed
past Mrs. Ml gaard that the mnister was going to
be a problem but there was certainly no doubt
about it after she turned down the application,

t hen she becane the focal point, and, |I'm sorry, |
di sagree with what the m nister says.

| think it was -- | think it's
perfectly likely that wi thout the public pressure
and possibly without the intervention of the prime
m ni ster when he met Mrs. Ml gaard to establish
anot her public peg, this mnister would have
ignored the public pressure and would have been
content with a flawed process that would have kept
David in prison.

And let me just explore that a bit further. So
putting aside David M| gaard's case for a monent,
just the general concept of the Justice M nister

saying lookit, in order for me to exercise ny
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m ni sterial discretion on this matter, it should
not be whether the applicant can mount a great --
| totally agree with that, M. Hodson. | ve said
at the outset, and | think you can see to their
credit the Department of Justice has made sone
substantial changes to the way it operates in
wrongful convictions, with wrongful convictions,
you don't have to do this any nore.

Ri ght . So that was nmy question. So | think what
you are saying is lookit, putting aside what
happened to David Ml gaard for a moment, in a
perfect world a wongfully convicted person should
not have to depend upon the media and getting a
public canpaign and getting political persuasion
to cause the mnister to give a renmedy, | think

you are saying yes, you agree with that?

Absol utely. If I can give --
Yes.
| want to -- because it invites a fulsonme

response. As | said at the outset, and I want to
be absolutely clear, we began with a very naive

vi ew of what was going to happen, and it was an
erroneous view of what was going to happen when we
filed the original application. When we realized

that we were not going to get anywhere and we made
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a decision, we made it in good faith in an effort

to try and win a new hearing for David. W

beli eved he was innocent, all we wanted was a new

heari ng. Because we had to resort to the
extraordi nary means, and by that | mean bringing
the media into the activity, there were a | ot of
t hi ngs that happened that should never have
happened in a 690 process, and | sincerely regret

the circus that had to be unleashed in order to

get the attention at the political level in order

to get the action that we needed, | totally -- 1

totally regret that.

When you say you regreet, regret what?

None of us -- | didn't want to spend six years of
my life having to take conduct of this case with
probably three or four of those years full time

doi ng nothing but running a political canpaign.

Just on -- when you say you regret the circus, are

you saying that, and we've heard sone evidence
from some witnesses that say |ookit, | got caught
up in that circus and it adversely affected ne.

s that what you are referring to?

We all got caught up in the circus and, yes, there

were some people who were adversely affected and

regret that that happened. W are now closer |
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think, M. Comm ssioner, to finding out the facts
and what people did and what they didn't do wl
be a matter of fact and people will be judged
accordi ngly, but once you -- but the process we
got into is one that sets up hair-trigger
coments, emotional comments, spur of the moment
reactions and is not always entirely fair.

And to who?

To the subject of news reporting.

Okay.

And | said yesterday, there were comments that |
certainly made that became the subject of
reporting that was unfair, we saw it in M.

Cal dwell and to M. Tallis, you know, the conment
about putting WIlson's statement to him and
conjoining it with lack of disclosure to create a
story that there m ght have been prosecutori al

m sconduct, just -- you know, not intended, but
that's the way it conmes out, and that's the ri sk,
and it was sort of the basis of the flaw in the
system because it was the only way we thought we
could get the relief that we needed.

Okay. And | hesitate to ascribe this position to
M. Kujawa in |light of your dealings with M.

Kuj awa, but one of the positions that he took and
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ot hers have taken is that the m nute you put the
resolution of an issue, a judicial issue, or the
resolution of an issue out of a judicial setting
and into the public domain, you |ose the rules of
rel evancy, of response and fairness, etcetera,
etcetera, so that in a public domain if you have
the -- if you try the issue in the public or in
the media, the safeguards in the judicial system
aren't there that would ensure that what's put
forward is relevant, that people have a response,
etcetera. Wuld you agree with that general
statement ?

Yes, | think | absolutely agree with the general
statement, but the problem here was we had a
system that wasn't capable of responding and we
had some humans -- |'m not sure that the system
itself was the flaw here, it m ght have been and |
think it is personally, and | have a view on

that -- but, yes, there is a big risk, and a
better system adm ni stered by better people gets
better results.

So just back on the point of -- and |I think what
you are saying is lookit, we went to have it tried
in the public, or the tack that you took, whatever

you want to call it when you went the political
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route, | don't know what, | don't want to
m sdescribe it, I think we're probably tal king the

same things, but when you decided to take a
different tact and to get the public galvanized
and influence the political decision-mkers,

what ever you want to call it, when you decided to
take that tact was it fair to say that you knew
that it was going to get ugly for some people; is
that fair?

Yes.

And that there were -- again, this issue of trying
it in the public versus trying it in a judicial
setting, that there would be sonme consequences for
some people in doing it that way?

Yes.

And that your reason for going that route, | think
you've told us, is that you attenpted to do it
within the frameworks of the judicial system or
within the | egal means, and you didn't think it
was wor ki ng, you didn't think you were going to
get a result, and your client was in jail
wrongfully; is that a fair summary?

That's correct.

And so that at that point is it fair to say that

you felt you had no choice but to go there; is
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t hat your evidence?

That's exactly it.

And so when we take a step back you say that the
system may have failed you at the start, | nmean,
let's talk about the first part. You said it's
either the system or the players, and | think
that's probably something that this Conm ssion has
spent and will spend some nore time on, but |
think you are saying it didn't work for whatever
reason and therefore you had to go this route in
the public, and |I think what you are saying is
that's not the best way to do it?

No, it's not, not by any stretch.

Okay.
And | thought, M. Hodson, | really -- and | have
said this -- | really believed and hoped, because

| don't think the M| gaards or anybody else in our
soci ety expects perfection from our system it's
-- the justice systemis human-based, it's frail,
m st akes can and do occur, and we really hoped --
and that all of this could have avoided if the
Depart ment of Justice had accepted that there

m ght be some l|egitimcy and done its part, and
then the actors in the original investigation and

prosecution concede the possibility that a m stake
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m ght have occurred, and | think Sergeant Pearson
actually, in his evidence, described this idea,
and |'ve tal ked about it. If you all get in a
roomwith all the information that everybody has,
with no blame, just "let's -- is the -- did a

m st ake occur and can we fix it and how do we do
that" in mnd, including the possibility that no
m st ake occurred, none of this would have
happened. None of this entire M| gaard case woul d
have happened, especially knowi ng what you and the
Comm ssi oner know now about what existed at the
time, at the -- in 1969, 1970, and 1971.

And are you tal king about information that cane
forward that became aware to you |ater as to what
was on the police files; is that what you are
referring to?

Yes, yes. And I, | will tell you that if you, if
you put aside the notion or this theory of
conspiracy or coverup, | -- 1 think that M. Karst
and the police officers probably didn't or don't
like the idea that the true killer was at |arge,
especially in 1980 in the case of (V10) (Vi0)-,
and | don't think M. Caldwell would |like the idea
that the true killer was at |arge. And so as |

say, if we don't get to blame and just say, a
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m st ake occurred and everybody get in a room' --
Are you suggesting that M. Cal dwell and M. Kar st
knew that the real killer was at |arge?

No, | think that -- | don't think -- my suggestion
is that if you put aside the question of whether
there was a coverup or whether there was sone evil
motive, you m ght be able to say to M. Karst or
M. Caldwell and to the original actors in this
system "you know what, maybe a m stake occurred".
| don't believe that those people -- | think it's
possi bl e that those people actually didn't want
the true killer out on the street, but that's what
happened, because certain things were m ssed. And

| think if you can talk to people and say, a

m st ake was made, we don't have to blame you",
then it creates an environment that is far nore
open to resolving these cases early on, but that's
-- that didn't happen, it just didn't happen.

Are you --

And as a result, as a result you go down a path of
"why didn't we have that discussion, why can't we
have that discussion”, and that's why you start to
wonder why you can't have that discussion.

And | think your position is you would have had

it, Justice didn't arrange it, and | anticipate
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t hat Justice may say, "well you didn't ask for

it", and again -- and this is -- and, again, and |
t hi nk you've touched on that already; is that
correct?

Well, yes. And, unfortunately, it created an
environment where we were put into an environment
where the stakes maybe may have been too high and
too public.

You tal k about saying, and you referred to

M. Karst and M. Caldwell, about them not wanting
to have the real killer out there, and is what you
are saying is that you don't think that they would
have -- are you saying that they wouldn't have

del i berately convicted an innocent person so that

the real killer is out there?

| think that's, | think that's probably fair to
say.

And - -

But |I'm saying that, that once you let the genie

of this case out of the bottle and it becomes
public and there becomes an adversarial process,
it gets a little difficult --

well - -

-- to even have that conversati on.

-- one of the coments that we've heard from some
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of the witnesses and nostly from well,

aut horities and even from some witnesses, that
wi tnesses have said, "lookit, |I can deal wth
m st akes, |I'm human and | can deal with m stak

but the monment that someone says | deli beratel
comm tted m sconduct and deliberately left a
guilty person out there", that the stakes chan
bit and the reaction changes a bit. Wuld you
agree with that, that the --

That's my point. That's my point.

And - -

If we could have started on the basis of safe

envi ronment ,

for whatever reason we made a m stake, let's f

it quickly", if we could have started there we

woul d not have wound up in a position where si
get taken, you gotta take fixed positions, you
t hi ngs, people -- things are in the media and

all of a sudden people are in defensive node,

are attacking, some are defending, and you wi nd up

in a debate.

Okay. This is probably an appropriate spot to

break.
(Adj ourned at 10:29 a.m)

(Reconvened at 10:49 a.m)
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BY MR. HODSON:
Call up 157128, please. This is the October 24th,
1991 letter from M. Wlch to M. MacFarl ane
encl osing the Boyd report, | think is what it's
been referred to, or the Rossno-Boyd report. And
he says that:
"I would rem nd you that the authors of
the report were not comm ssioned by us
in any way and were fully independent."”
And was that the case with Boyd and Rossnpn?
Yes. As | say, nmy recollection is they contacted
us.
And | think you said, though, but you would have
given them information and would have di scussed
some of their findings with them as they were
doing the investigation; is that fair?
Yes.
And M. Wl ch says:
"... | don't know the current status of
the matter | will leave it to you to use
the report as you see fit. The | ast
thing in the world | want to do is delay
the matter any further.",
and then tal ks about nmeeting. And am | right if

| read into that, this is October 24, 1991, would
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it be fair to say at this time that discussions
with Justice officials were progressing and you
were tal king about -- and I'll show you some
docunents about a meeting on November 11th -- but
tal ki ng about how best to provide a remedy and
send this matter to a Court, that things were
progressing well, and that M. Wlch's comment
here is:
"The last thing in the world |I want to
do is delay the matter any further.",
is "here is the Boyd report but don't delay what
we're tal king about in getting a remedy"”; is that
fair?
Yes.
However the Boyd report, would you agree, would be
anot her piece of information that you, being the
M | gaard group or on behalf of David M I gaard,
were putting forward to the Mnister to say "here
is information that is relevant to the re-opening
of the investigation"?
Yes.
If we can just go to the next page. Sorry, |I'm
sorry, 130837 is the actual report, and | think
Neil Boyd was a Professor of Crim nology, or is a

Professor of Crim nology, and Kim Rossno was a
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Ph. D. candi date at --

He was also a, | think he was a detective with the
Vancouver police at the time as well.

Right. And | think Dr. Rossmo was with the
Vancouver police, he is now down, | think he is
teaching at the Texas State University and is a
crimnal profiler, etcetera. He will be here next
week. | think at the time, though, he was a Ph.D.
candi date for Professor Boyd; is that right?

Yes.

And just a couple parts in these reports. I f we
can go to 130853, and in this report | think Nei
Boyd and M. Rossno interviewed a number of
people, including Dr. Markesteyn. And in this
report it appears, it says:

"What Dr. Markesteyn did not consider

and we're talking about the issue of this being

dog urine, renmember the -- his report that it

m ght be dog urine:
"What Dr. Markesteyn did not consider is
the trial evidence from hair and fibre
specialist Victor Mal chanko of the RCMP
Crime Detection Laboratory; Malchanko

told the Court that he found seven pubic
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hairs in the semen stain. Dr .
Mar kest eyn now agrees that it is nore
probabl e that this was a human semen
stain."
And, in fact, Mol chanko's evidence was that they
were human pubic hairs. And, again, do recal
bei ng made aware of that, at the time, by M.
Boyd, or seeing this in the report, that the
prospect that it m ght have been dog urine may
not be as valid as you once thought?
Sur e.
And then 130858. And |I'm gonna, there is a couple
par agraphs here and |I'm maybe paraphrasing a bit,
but | think what Boyd and Rossnmo concluded in
their report about WIlson's statement being a lie
and a recantation, they seemed to be saying that
M. WIson was nore -- and |'m paraphrasing -- was
more responsible than the police for the fact that
he lied. And I'll just read you this part and |
want your conmment. They say:
"According to Ron W1l son, he was sinmply
interested in getting free from police
gquestioning on May 24, 1969, going home,
and 'getting | oaded'. He was not forced

to implicate David M | gaard, but
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implicating M| gaard was the easiest way

to renove himself from a persistently

stressful situation - two nont hs of

questioning by police. WIlson was a 17

year old delinguent who would usually

pl ace his own interests first. He was

involved in drugs and crime until

early Eighties, using and selling

t he

her oi n

and LSD, and for 10 years a nember of

t he Regina motorcycle club, the Apollos.

Ron W Il son sketches a picture

of disenfranchised street youth in 1969,

on the fringes of the fledgling hippie

culture and on the edge of a crimna

lifestyle. They were all involved in

using illegal drugs. "Friends' were

passi ng acquai ntances who you ran

into

in the park, spent a few days with, and

who woul d then disappear for nonths.

Loyalties and all egiances were
non-exi stent, the primary concern
only to |l ook out for yourself -

survival, 'better himthan ne'.

And, again, | don't -- | mean Dr. Boyd can

bei ng

speak

for himself next week, but certainly in this
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report, do you recall reading this report and his
concl usi ons about where he saw, where he saw the
problem being with Ron Wl son's evidence?

Yes.

And what was your view on that, did you agree with
him di sagree?

| think it was -- | thought it was entirely

possi bl e. |, you know, | accepted it as a
perfectly valid evaluation of what happened.

And then if we can go to 1308 --

| mean the key point, M. Hodson --

Okay?

-- 1s that Wlson didn't tell the truth. Why he
didn't tell the truth, you know, was frankly of
secondary concern.

And | think you told us earlier, though, that when
M . Henderson went out to see M. W/ son the

t hinking at the time was, or the reason that was
gonna be put forward to him was that "you were
mani pul ated, coerced and bullied by the police,
that's why you lied"?

Gotta give himan out, gotta give hima door to go
t hrough.

And so that was put to himas an out, and | think

when we went through yesterday, the M nister when
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review ng that was saying "we tested that and we

didn't find the reason to be credi ble, therefore"

-- and | know you disagree with that but that

seemed to be their reasoning?

Well | mean | ook, the Comm ssioner will make the,

make the findings. W can debate what happened on

t he weekend of May 24th as to whether it was
coercive. It may not have been rubber hose
coercive, but there's certainly an argunment or

di scussi on one can have about the tactics that

a

were used, and bearing in mnd that some of those

tactics probably played right into the hand of who

this character was.

Ri ght. And, again, we'll hear from Professor Boyd

on his views. If you can go to 130861, just a

coupl e of other points. | think, in this report,

the, and in particular doctor -- well he was not a

doctor then -- but M. Rossno did a profiling of

the Fisher crinmes, is that correct, that he went

t hrough and | ooked at them and anal ysed them and

reached sonme conclusions, and that would have been

part of the work; is that right?
Yes.
And in fact 130866, and | won't go through that

because we'll hear from him but Psychol ogi cal

and
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Geographic Profiling of Sex Offenders, and talks

about -- and we'll see on the next page this is
where the term "puni shment rapist" conmes in, and
believe this was in part the tact that M. Wl ch
took with Larry Fisher when he testified at the
reference, is that correct, some of the
information from Dr. Rossmp's work on this point?
Yes.

And then, finally, 130870. Boyd and Rossmo talk
about 690 and they comment on the process and the
need for reform | won't go through it with you,
we'll go through it with them but they provided

some commentary on that. Wuld you have had --

and when | say "you" |I'mtalking about you or

M. Wblch or the M| gaards -- have had sone input

into the specific areas that Boyd and Rossnmo woul d

| ook into; do you recall?

Umm | don't recall, | -- ny recollection is that
they were pretty independent-m nded. Unm, we, we
-- and my recollection is that we were pretty
responsive to their work.

If we can go to 336197, and again that's October,
we're gonna nove into November. And this is a

t ape Oct ober-Novenber 1991, and if we can go to

page 336230, and this was a conversation between
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Ms. MIlgaard and M. Wbl ch about discussions with
M. MacFarlane. And if we can go to the next

page. And would it be fair to say, at this tine,
that M. Wbl ch would be having discussions with

M . MacFarl ane and others at Justice? This is, |

t hi nk, Novenber of 1991, around this -- and you as
wel | ?
Yes.

Did M. Wl ch have the primary relationship or
contact with Bruce MacFarl ane?
Yes.
And there is a discussion here about, | think,
sort of updating Ms. M| gaard about a discussion,
and M. Wbl ch says:
" and I'mtelling you this between
you and | and, you know, obviously David
and | tal ked about it --",
"' massum ng that's you:
"... but between you and I, his -- the
conversation made nme feel optimstic."
" and optimstic in the sense that ny
reasoned guess is that we'll know
somet hing within about ten days."

And then the next page there is a discussion,

here, about, umm M. MacFarlane confiding in
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M. Wblch that he was on our side and that it was

two to one, or:

"It was two to one against. You can --
well, the decision-mkers were hinself,
Corbett, and WIlliams, and it was a

split decision, he was on side then so

converting himnow is

irrelevant . "

"' m wonderi ng what know edge you
of your own about this idea that
MacFarl ane, and Wl liams, and we
of the articles, either voted on
somehow on one side or the other
first or the second application.

tell us what you knew?

have, M . Asper,
Cor bet t,

see it in some
this or were
both on the

Are you able to

| didn't know anything specifically in the sense

that there was a comm ttee of three that was

deciding this application or

was deci ding on the

recommendati on of

the M nister.

Sorry, let's just go back to the first application
t hat was rejected, did you have any information or
knowl edge about whether the people in Justice,
where they stood on it?

| could guess.

And when you - -

| didn't have any concrete information, but I
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was -- it seemed pretty clear to ne where people
st ood.

And on what do you base that?

Demeanour, words, --

Okay.

-- attitude.

And on the first application did you have any
information that, or perception that one or nore
Justice officials were favourable to your
position, --

Unmm - -

-- or in favour of granting you remedy?

Well, | can't say that | -- M. MacFarl ane was by
far the nost congenial and informative and

hel pful, | would say. | wouldn't have taken from
t hat necessarily that he had formed a view, umm,
but I would feel confortable in saying that, based
on the conversations and interaction with Messrs.
W lliams and Corbett, that they would not have
been favourable to our application.

Did you have any information or know edge on the
first or the second application that these Justice
officials voted on the matter or that that's how
i ssues were decided by the Justice officials?

No. No. W -- | think this was the first time,
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this transcript that you are showing me woul d be
the first time that we heard that.

Okay. Well, and that's what | amtrying to get
at, did M. Wbolch advise you of any -- I'mtrying
to find out what you knew at the tinme or what
information you had at --

At the time of this conversation?

No, this is --

At the time of the conversation you are showi ng
me, this would have been the first time any of us
knew that there had been this vote.

OCkay, and that's what | amtrying to get at, would
your -- the information you had about the
wor ki ngs, or whether there was a vote or not,
woul d that come from M. Wil ch or would it cone
from any contact you had with MacFarl ane, Corbett,
or WIlliams?

OCh, M. Wbl ch.

And what do you recall M. Wlch telling you about
this issue of where Corbett, Rutherford,

MacFar| ane and W Illiams stood?

| don't recall this specific conversation but, as
we were nmoving closer toward the re-opening, | do
recall the general discussion about how the first

application had gone.
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Q And what -- what -- what do you recall being told?

A He just told me that there had been, that there
had been a group of three, and that two had voted
agai nst us, and WIllianm and Corbett were the two.

Q And who voted for you?

A MacFar | ane, | believe.

Q And this is information that M. Wl ch told you?

A Yes.

Q And where did M. Wblch tell you he got that
information fronm?
VWhere were we when he told ne?
No, I'"m sorry, where did he get that information
fronf

A Oh, I'"m assum ng Justice, sonmeone fromthe
Department of Justice.

Q M . MacFarl ane?

A | would assume so.

Q So you didn't hear anything directly --

A No.

Q -- other than through M. Wl ch?

A No.

Q And so that was your information on the first

application, what about the second application,
and this is the time frame November of '91; did

you have any -- did you learn anything from
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M. WIlch about where --

well - -

-- he was informed Justice officials were at?
Well | believe this was early Novenmber 1991?
Yes.

| have had ny, we have had our baby at this point,
and | wasn't worKking. | don't recall, and | think
this is why M. Wl ch is actually dealing with
Ms. M| gaard, because | wasn't part of these
di scussi ons.
Yeah, no, and | appreciate you are not part of
this call and the reason | put it up there is to
find out what you knew about it and whether you
could informus about what information the
M | gaard group was getting from Justice officials.
There wasn't information, there wasn't any
information going to the group per se, there was
information going to Hersh and my -- and either to
me directly or through Hersh and then to Joyce,
and you've seen some snippet of it as to what we
were tal king about with Justice.

The principal, as | recall the
princi pal conversation evolved to fram ng, fram ng
the reference itself as opposed to issues of |aw

t hat we had been dealing with on Fisher and other
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matters.
And 1'Il, and | will take you to sone of those
docunents. If we could go to 165713, this is a

news release of November 4th, '91, and there's
some ot her docunments that suggest -- and I'IlIl just
put this to you, M. Asper, and see if you can
shed some |light on this. | think around this time

Ms. Ml gaard was planning to go to Ottawa and do
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something in Parliament, whether it was |obby or
protest or do something, and | think there was
some discussion that, lookit, things are
progressing to a meeting?

There was, there was a plan to make a | arge
presence, as |large a presence as possible known
Parliament Hill, and we instructed Ms. M gaard
absolutely to stop it and not do it.

And | think there was some information in the
medi a that this was gonna happen; is that right?

Yes.

And this news release says that Ms. Ml gaard has

cancelled plans to travel to Ottawa and:
"Ms. Ml gaard, who has recently been i
ill health due to emotional stress, is
very encouraged by this devel opment

and it's tal king about some neetings. So this
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news release would be put out to (a) --
To stop it.
To stop it. Go to 157132. This is a Novenber
6th, 1991 letter from M. Wbl ch just confirm ng
that there is a neeting on Monday, Novenmber 11th,
1991. And if we can go to 157134. And this is a
November 7th letter from M. MacFarl ane, it
confirms the neeting and confirms that Rutherford,
WIlliams, and MacFarlane will be present, and then
if we can scroll down. He says:
"To bring some focus to the discussions,
you may wi sh to give sonme advance
t hought to two aspects of the case. The
first involves the extent, if any, to
which the evidence relating to the
actions of Larry Fisher has relevance to
t he basis on which David M| gaard was
convicted for Gail MIller's nmurder. Put
anot her way, is there a nexus between
the activities of Fisher and the guilt
of David Ml gaard sufficient to permt
the Mnister to consider that evidence
in disposing of the second application
for mercy. If you feel that a nexus

does exist, what is the nature and
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extent of that nexus?"

And:
"The second aspect of the case concerns
the original statenment provided by
Ni chol John to the police in 1969.
Whil e John did not adopt portions of the
statement on the stand at trial, sone
aspects of the statement are confirmed
by other evidence led at trial. To what
extent is the Mnister of Justice
entitled to take this statement into
account in her consideration of the
second application for mercy?"

And do you recall considering those issues at

that time?

Yes.

And | think that the first issue is "tell us how

you think the Fisher information plays, is

rel evant to the second application"?

Yes.
And the second one -- and we haven't tal ked about
this yet -- is "to what extent can the M nister,

in considering the application, |ook at Nichol
John's sworn statement of May 24th in |ight of the

fact that she didn't adopt parts of the statenment
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at trial"; do you remenmber that being an issue for
di scussion?
Yes.
And | think, correct me if I'"mwong, what Justice
was saying to you, umm "lookit, I think we need
to Il ook at that and what she now says about it,
even though it wasn't evidence at trial it m ght
be relevant to the issue today"; is that fair?
Yes.
And do you recall what position you took, or you
and M. Wblch took, on that?
Umm, we took two positions. The first position

was that Nichol John's statement had to be fal se

because Larry Fisher commtted the crime, not
David M | gaard. Unm, and secondly, we took t
position that even if you accept Nichol John'
statement, as we've discussed earlier in ny

evi dence, there were -- there were many, many

the vast majority of the aspects of her state

he

S

ment

were just physically, demonstrably not true, not
possi bl e.

If | could just take a step back, and | think the,
t he procedural i1issue was can we even -- can we Qo

behi nd her trial evidence and | ook at the sworn

statement and test that part of the statement
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wasn't adopted at trial?

Yeah, but you have to appreciate what -- the first
poi nt that | made.
Yeah.

And it's quite clear the Department of Justice was
fi xated on Nichol John, there is no question about
that | don't think, but Nichol -- our first
position was that Nichol John's statement is
meani ngl ess in the sense that it inmplicates

David -- it purported to inplicate, and Justice
was | ooking at it as though it did inmplicate,
David M | gaard for a murder that Larry Fisher

comm tted.

Let nme try and --

So our first position was you don't -- it's not

rel evant any nore.

Let me try this again. Just for the purpose of
framng the issue let's put aside the Larry Fisher
i ssue, and | hear your point on that, and I

think -- et me be devil's advocate for a nonment.

I f Justice says "okay, but let's say you are wrong
on that", and | know you di sagree, --

Ri ght .

-- put that aside, --

Ri ght .
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-- "when we go to the Mnister to consider your
application for mercy can we go and | ook at what

Ni chol John now says in relation to the sworn

statement, in other words even though it was not
adopted at trial, if she now can shed some |i ght
on that and either"” -- and she didn't, but let's
say for exanple she says, "you know what, | now

remenber, and here's why | didn't say it at
trial", | think what Justice is saying is can the
M nister ook at that?

| - -

Can the M nister consider what --

Ri ght .

-- Nichol John now says about her statenent --

Ri ght .

-- and consider more than what the trier of fact
had at the time of trial from her?

Right, | understand, and ny -- | don't recall

di scussing that specifically, but my assunption
woul d be that in light of the fact that we were
asking the mnister to consider a whole range of
t hi ngs that were beyond the purview of, or beyond
t he evidence at the trial, that we would have
accepted that, although I do recall we were very

concerned that we had been excluded from the
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entire process during which time Nichol John was
gquesti oned and hypnotized and - -

And I'll get to that --

And what ever el se.

-- because | think the evidence at the reference
suggests that that matter was | ooked into, that
not only did Nichol John testify, but a doctor,
Dr. Flem ng testified, and so the Supreme Court
and the reference did hear and get into the
question of the unadopted portions of her

st at ement .

Well, |I'"m not sure how we could argue that

i nformation obtained about, from her after the

trial should not be considered while at the sane

time asking the mnister to consider a whole bunch

of evidence that we had given from ot her

wi t nesses.

So do | take it from that that your position ended

up being yes, that's fair game to be considered?
| think that was our position.
Yeah.

COVM SSI ONER Mac CALLUM: By the Supreme
Court or by Justice officials before the Supreme
Court or by both?

Well, at this point we were tal king about the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O » O »P

Page 27298

M ni ster of Justice | think al one.

COVMM SSI ONER MacCALLUM: Ri ght. Okay.

BY MR. HODSON:

And | think maybe if | can just follow up on that.
My understanding is that the M nister of Justice
was saying |'mgoing to send an issue to the
Supreme Court for advice and if the Supreme Court
can consider it, then |I can consider it, so one
couldn't without the other?

Ri ght .

ls that correct?

Ri ght .
And in fact | think we have seen in sone of the
announcements, | think M nister Canmpbell, when she

announced the reference, talked about the fact
that there were matters that had conme to her
attention that were not on the public record that
had to be put through this reference, and |I'm
assum ng that what she's referring to is the

Ni chol John information and the hypnosis and

t hi ngs of that nature. Do you agree with that?

| don't know.

Don't know that? |[I'll maybe show you that
document a bit |later and we may hear from ot her

wi t nesses on that point. 334244, or actually,
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sorry, go to 004313. The doc ID is 312 but go to
313. Actually, no, I'msorry, |let nme back up,
334244, And this is a letter to M. Wlch --
sorry, no, let me back up. | " m getting my --
that's Decenber 9th. Sorry, if we can go back to
157134. Do you recall attending this meeting in
Ottawa then on November 11th?

Vaguel y, yes. | recall being there.

And again it would be with M. WIIliams,

M . Rutherford and M. MacFarl ane and you and M.
Wbl ch?

Yes.

And do you know what woul d have been discussed at
t hat nmeeting?

| just recall -- yeah, |I'm sure there was a broad
range of issues discussed. | recall M. Wl ch
taking the group through, inch by inch, the

Fi sher, the chart of Fisher's activities and
chall enging the Justice officials that he could
prosecute Fisher on that basis and that there was
some degree of frustration as to why we were stil
contorting ourselves over what seemed to be such
an obvious and plain piece of information that
shoul d get over any obstacle.

And so was the issue there to what extent could
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this Larry Fisher information be used in two
respects; one, could it have been used at David
M | gaard's original trial, and two, is it
information that should be relevant to the

m ni ster's consideration of your application for
mercy?

You framed that in formal terns. Yes, | think
that's a fair way to say it.

And the issue being discussed is M. Wl ch was
saying there's enough information here in ny
opinion to prosecute Larry Fisher for these crines
and convict himas well?

Yes.

And therefore that should neet any test --

Yes.

-- of getting that evidence in on either a trial
or an application for mercy?

Yes.

And the Justice position was what?

Justice didn't see it that way.

Were they expressing concern that it would be
relevant at a trial of David Ml gaard if there had
been a new trial or --

My recollection is that M. WIlIliam was debating

with us whether in fact there was sim | ar acts.
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t hey showed you the tape of Nichol John's

hypnosi s. Do you remenber that?

| don't recall that.

And I'1l find the document a bit later, but I

t hi nk she was hypnotized twi ce, one by a Dr. Pulos
in Vancouver and then later by a Dr. Orne in

Phi | adel phia in early '92. Do you recall being
aware of that or view ng any of the hypnosis?
Generally I recall it, but I don't -- | don't
recall seeing the tapes.

At this Novenber 11th nmeeting, or at any other

di scussion or meeting around this time, do you
recall what the Justice officials, what weight or
what view they were taking with respect to Nichol
John and the evidence she m ght be able to give at
that time?

Well, nmy recollection, and it's very general, is
that M. WIlliams, as |'ve said before, seemed to
be fixated on Nichol John's evidence and seemed to
take it at its face val ue. Not the evidence at
the trial, but the statement in which she claimed
to see David commt the nurder, and he was bound
and determned to elicit that and that that was

the truth.
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If we could go to 157138. \While that docunment is
com ng up, at the Novenber 11th meeting were there
di scussi ons about a remedy and about sending it to
a Court and, if so, what Court and what question?
Do you remember any of that?

| think there was sonme general discussion about

t hat .

And would it be fair to say, and |I'Il go through
Section 690 a bit later, but there were really
three potential remedies, actually a fourth, but
three remedi es, one would be to direct a new
trial, and that would be 690(a), (b) would be to
send it back to the Court of Appeal as if it were
an appeal, and (c) would be to send a reference to
a Court of Appeal for advice, for an opinion for
the mnister; correct?

Ri ght .

And the fourth one I think is what happened, that
it ended up going to the Supreme Court because
690(c) didn't specifically allow the mnister to
send it to the Supreme Court, they relied on the
Supreme Court Act to send it there, but it was
basically the same purpose. I s that your
under st andi ng of what happened?

Yes.
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So back to -- so would there be discussions about
should this be a new trial, should it be an
appeal, should it be a reference? Do you remenber
any of that?

| recall there being a problem with Saskatchewan
as a venue because of Justice Tallis' presence on
t he Court of Appeal, | think there was sonme

di scussion about the feasibility of a trial given
t he passage of time and the unavailability of

wi t nesses and exhibits, but | don't recall us
getting to the discussion of where a reference

m ght occur.

Was your position, do you recall, at the time,

t hat an appeal, the 690(b) remedy, which would be
to send it to allow you to bring an appeal, did
you -- | think there's some docunents which
suggest you said no, we don't want that, we want a
reference because on an appeal we bear the onus of
proof, etcetera. Do you recall that?

| don't recall that, but that --

"1l show you some docunents.

| accept that as being the case.

This is a November 14th letter from -- actually,
this one is fromyou to M. MacFarlane and this is

where you indicate you are going to set forth your
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position with respect to the witness, Nichol John.
You say:
"I n our view, the manner which Ms. John
testified at the trial was considerably
more harmful to Ml gaard's defence than
if she had testified true to her
statement of May 24, 1969. The
statement is a blatant lie which is
contradicted by WIlson, the police and
common sense. "
And | think what you are saying here, M.
M | gaard woul d have been better off if she had
adopted the statenment at trial, that was your
view at the time?
Apparently.
And so again would this be a response com ng out
of the November 11th meeting?
It | ooks to be, yes.
Then if we could also go to 157141, and again this
is a letter of the same date by you to M.
MacFarl ane -- no, |I'msorry, 157141, November
14th, same date, fromyou to M. MacFarl ane, you
say:
"Further to our meeting in Ottawa, |

have contacted Professor Neil Boyd, and
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have requested that he provide me with a
transcript of his interview with Ronald
Dale W I son. He is agreed, and | assume
that it is on its way to ne. Once |
have received it, I will in turn forward
it to you."
And t hen:
"I nsofar as the Centurion Mnistries
material relating to Fisher, it seens
t hat what you have is a conplete and
transcri bed version of notes made during
t he conversations with the various
victims. As | believe | indicated to
you during our neeting, we did not want
to structure the interviews with the
victims as a statenent-taking session,
and wanted to make these individuals
feel as confortable as possible.
Consequently, we have no further
material to provide you in that
respect.”
And then you talk about a further neeting. And
so do we take it fromthis that at your meeting
of Novenmber 11th Justice asked for disclosure of

some items from you?
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Yes.

And the first one was Neil Boyd had interviewed
Ron W lson, is that right, and there was | think
a, you are saying you are going to get a
transcript?

Yes.

And as well they were | ooking for information from
Centurion Mnistries; is that right?

Yes. You can see they are starting to work with
us here.

Go to 336312 and this is a tape -- just for the
record, the redacted neans that there's parts of
this transcript that were personal and irrel evant
so they've been renoved before they were put up.

If you can go to 336352 and there's a discussion

here between you and Mrs. M lgaard, | think it is
m d November, 1991. In fact, we can go to the
next page and you say here, 'And -- you know, and

| guess then the other question was, should the
reference under "C" sinply be a broad was there a
m scarriage of justice, or should it enunerate --
should it be framed sort of as follows: After
considering the followi ng things, and then |i st
all the things, is it your opinion that the

conviction of David Ml gaard was a m scarriage of
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justice? Now, the problem there was, that when
you enumerate all the things to consider, it m ght
be difficult and m ght require subsequent
references by the Mnister if new things arise, so
"' m not sure how you actually word it.'

And then if we can go ahead to

page 336358 and this is a further discussion on

this issue, and you say, 'Well, | asked David
about it when | went up to see him | asked him
to think about the scope, |ike what does he want

out of this hearing? Does he want to deal with
the evidence? Do we want to include police

m sconduct ? You know, do we want the whole

char ade. lt'Il be -- because --' and then, '--
you've got to remenber a reference under "C" the
way we're thinking will blend -- the evidentiary

gquestions --' if we can scroll down. “1t"1l blend
the evidentiary issues, you know, (i.e., you know,
what evidence is there |eft against David, if

any), but also can speak to questions of police

m sconduct, non-disclosure by the Crown --' " Al
that stuff,' '-- the whole thing. Now, |et me ask
you a question,' and it carries on.

And just for the record, if we

bring up 335463, go to the next page, and can you
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confirm M. Asper, that when you are talking

Ms. M| gaard about (a), (b) and (c), that yo

referring to the Section 690 provision? When

tal k about (c), you are tal king about a refer

to a Court on any question which desires the

Yes.

Yes?

Yes.

And so do | take it from that conversation th

what you were discussing with Ms. M| gaard,

even with David Ml gaard, is what is the scop

the reference we want or we would |like to hav

and that under a (c) reference, that it would

cover police m sconduct, Crown m sconduct as

of it; is that a fair --

Potentially, yes.

Potentially. And do you recall whether that

your desire, to go under (c) and have a refer

t hat woul d be perhaps broader?

| don't recall.

Go to 157143, and this is a Novenber 19th, 19

letter fromyou to M. MacFarl ane, and it say
"Further to our recent neeting --"

Which |I'm assum ng was the Novenber 11th, but

m ght there have been a followi ng meeting or
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you renmenber ?
| don't think there was.
And again you mention here, this is about Nichol
John, and keep in mnd that | showed you that
| etter earlier where Justice said to you |ookit,
what is the scope of what the m nister and/or a
Court can inquire into with respect to Nichol
John, and you say:
"While we can totally synpathize with
the desire to refresh her menory, our
view is that it is being aimed in the
wrong direction. I f her menpry was to
be refreshed it should be in the area of
the police interrogation and the
suggestions that were made to her in
order to obtain the false statement.™
And then you enclose a number of articles there,
and then you say:
"It is our view that to hold back the
deci si on now while awaiting some
assi stance from hypnosis would not be
fruitful because the options are the
foll ow ng:
1. There will be no recall.

2. In the event of recall, and
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presumably recall negative to David
M | gaard, you would be confronted with
firstly, the problem that hypnosis does
not necessarily bring out the truth, and
secondly, how do we obtain an
opportunity to confront the sudden
recal | ?"
And |'m wondering, M. Asper, at this time we
have seen from ot her documents that around this
time Federal Justice had set up one hypnosis of
Ni chol John, had arranged for her to neet a
Dr. Flemng, a Dr. Perry | believe, or for
Dr. Perry to review sonething, and then in
January anot her hypnosis. Am | correct that one
of the matters being raised here is that Justice
said we mght wait to have a reference or a
remedy until this work is done?
Yes.
And tell us what you recall about their decision
on that?
| think they wanted to just wait until they had
compl eted all their work with Nichol John, | think
that was their position.
Before sending it to a court or granting a remedy?

Ri ght .
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And your position is don't wait because it's not
going to matter?
Ri ght .

ls that fair?

Ri ght .
And as well it appears that you raised the issue
here that rather than, |'m paraphrasing, rather

t han | ooking at how to get the menory out, maybe
you should | ook at how the menmory got in there; is
that fair?
Yes.
If we can go to 147145, page 3, | want to go
t hrough this part with you because it relates to
the scope of the reference. Is it fair to say
t hat Federal Justice invited you, or when | say
you, | mean the M Il gaards, you and M. Wbl ch, to
provide your thoughts or position on the scope of
a reference for their consideration? They were
seeking input from you?
Ri ght .
And you say:
"Should the M nister decide that this is
a matter that requires re-opening, we
appreciate the dilemma posed as to the

most appropriate manner of re-opening.
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We appreciate how difficult the matter
is considering that this case is unlike,
in terms of its nunber of issues, other
cases, such as Nepoose. In a general
sense our view is that an inquiry that
is not hanpered by strict rules is the
best way to determ ne the issues and we
would like to avoid duplicity of effort.
Accordingly, if the Mnister feels that
justice would best be served by an

i nquiry whose mandate is to answer

speci fic questions, we would certainly
voi ce no objection.

Presumably this discussion is
confined to the parameters of Section
690 of The Crim nal Code, and within
that section we take the view that
subsection (c) is probably the
preferabl e approach because of its w der
| atitude. It seems that the Marshal
experience has taught that a subsection
(b) reference may not necessarily
resolve the many issues as to the reason
for a wrongful conviction. W have

given this matter a great deal of
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t hought, and ultimately are persuaded by
the followi ng passage from the report of
t he Comm ssion of Enquiry into the
Marshall matter:

"As a practical matter, this decision to
refer under Section 617(b) left Marshal
with the burden of preparing and
presenting the case to prove his own

i nnocence. This reinforced the
adversarial nature of an appeal, and it
served to limt the issues canvassed
before the Court. Although both
Governments felt that a full public
airing was essential, the Section 617(b)
appeal effectively confined the public
hearing to the facts of the incident,
and precluded a conpl ete exam nati on of
why the wrongful conviction occurred.

G ven that all parties agreed
that a Section 617(c) reference was
preferable, that fresh evidence should
be admtted, that a full airing of all
i ssues was necessary, and that
appropriate executive action could

follow with respect to any or all of
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those issues, we believe it is
regrettable that officials in the
Department of Justice were influenced by
the views of the Chief Justice in
determ ning the final form of the
Ref erence. "
And again, is it fair -- that would have been
your position put forward, M. Asper?
Yes.
And so | think the Marshall Enquiry, | think in
that case it ended up, was supposed to be a (c)
reference, it went to a (b) reference and | think
the Comm ssion of Enquiry l|later said that that
pl aced a hi gher burden on M. Marshall; is that --
That's correct.
Par aphr asi ng. So here, and secondly, | think in
the Marshall Enquiry, what they said is if you go
to a (c) reference, you can |ook into why --
It's the | ast sentence of the first paragraph, why

t he wrongful conviction occurred.

Yeah, I"m sorry. And so in this case your
position, if I'mcorrect, is go under (c) and have
a reference and deal with all issues?

Yes.

And if we can go to the next page, you say:
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"Finally, insofar as the W] son

transcript is concerned --"

And you recall the last letter I showed you they

asked you to get the transcript of the Boyd

interview of Ron W Ilson?

Yes.

You say:
"I nsofar as the W Ilson transcript is
concerned, it is our understanding that
al t hough Professor Boyd provided us with
a copy of same, his understanding with
W | son was that the discussion was only

for the purpose of the preparation of

Prof essor Boyd's report, and

consequently we are not at liberty to
provide it to you. | ndeed, we are not
even supposed to have it. W can advise

however that it really does not shed any
new | ight on anything except perhaps to
explain in greater depth why he |lied at
David Ml gaard's trial. The reason is a
combi nation of selfishness and fear."
And | take it that despite the request from
Federal Justice, the transcript of Professor

Boyd's interview of Ron WI|son was not provided
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to then?

That appears to be the case.

Do you have any recoll ection?

No.

If we can call up 336312, this is tape 47, and
it's around November 19th, 1991 which | think
the date of the letter, if we can go to 336361,
it's a discussion between you and Ms. M| gaard

you say, 'I got a transcript of that conversati

S

on.

It's -- you know, it's really nothing. You know,

he says that he and David had been taking acid
day of the trip and he can't renmenmber whether t

were com ng down when they left or just on thei

t he
hey

r

way up.' Ms. MIlgaard, 'Well that's something
that --' and you say, 'I don't think that that
really matters.' Ms. Mlgaard, 'l don't even
think that that's true.' You say, 'Well, | don't
think it matters.' Ms. Ml gaard, 'Then why are

we putting this in. This could be a real

negati ve. That wasn't in the report.' You say,
"It wasn't in which report.’ "His report.’

"W lson's report.' Ms. Ml gaard, 'Boyd's
report.' Ms. MIlgaard, 'Don't give them

somet hing that they don't need. What positive

aspect is there of it.' You say, "Oh, | nmean,
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whole -- | mean, he gives a pretty detailed --

and Ms. Ml gaard, 'But they have the Boyd

report.'

And it appears -- | think that's

all on that transcript that relates to it. \Was

the reason the transcript of Professor Boyd's
interview of Ron WI|son was not provided to

Federal Justice because of this reference to,

where W | son said that he and M. M| gaard were on

acid on the trip, or the trip to Saskatoon?

| don't recall. Based on nmy correspondence wi

M . MacFarl ane, it |looks |ike we weren't supposed
to even have it, let alone disclose it, and that

may have been on the basis of some prom se that

M. Boyd had made to M. W Ilson or M. Watson.

Do you recall if that transcript of Ron WIlson's

interview was provided to Federal Justice or
included in the Supreme Court reference?

| don't recall.

| don't know the answer to that, 1'll maybe check,

or check over the break to see whether that was

listed in the reference materi al s. You don''t
whet her it was or not?
| don't.

Go to 157840, this is the mnister's letter |
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t hi nk of Novenber 28th, and it tal ks about your
| etter and also the November 11th, '91 neeting and
your subm ssions, and then it goes on to talk
about the remedy she's going to provide, and if we
can go to 157842, this is the order and it goes on
to the preanble, and then if we can just go to
the -- actually, just at the bottom the hearing,
submt to the Supreme Court for hearing and
consi deration the follow ng questions:
"(a) upon a review and consideration of
the judicial record, the Reference Case
that will be filed before this Court,
and such further or other evidence as
the Court, in its discretion, may
receive and consider, does the continued
conviction of David Ml gaard in
Saskat oon, Saskatchewan for the murder
of Gail MIller, in the opinion of the
Court, constitute a m scarriage of
justice?
(b) depending on the answer to the first
guestion, what remedial action under the
Crimnal Code, if any, is advisable?"
Now, do you recall, M. Asper, would you have

had, and when | say you, let's include M. Wbl ch,
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have had sone input into the fram ng of the
reference and the questions?

| don't think -- | think we were invited to give

t he Department of Justice our view, but once the
Depart ment of Justice had deci ded what it was
going to do, | don't think we were part of it.

And the reason | ask, your letter to M.
MacFar |l ane that says we would |ike a reference
under section (c), other than the fact it's to the
Supreme Court instead of a Court of Appeal, it
woul d appear that that's what the m nister

ordered; is that correct?

Not quite.

Okay.

The m nister ordered a reference under the Suprene
Court Act.

Ri ght . But apart from the fact that it was under
t he Supreme Court Act, because she couldn't do it
under 690 to the Suprene Court?

Ri ght .

And so in order to send it to the Supreme Court,
it's my understanding that she had to go under the
Supreme Court Act?

Ri ght .

And apart from that distinction, was it
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essentially what you had put forward as the scope
of the reference that you would Iike?

Well, | guess the answer is yes except that other
t han when we actually got to the hearing, ny
recollection is that we were more circunscri bed as
to the issues than we would have preferred.

Okay. And that was in discussions with M. Lamer,
Chi ef Justice Lamer?

Yes.

And we'll get to that. And so --

So that the 690(c) could have specified the scope
and specified the issues | think, whereas in what
happened we were at the discretion of the Chief
Justi ce.

And as far as the scope of the question |I guess
woul d be had there been a m scarriage of justice;
correct?

Yes.

And putting aside for a moment what the Chi ef
Justice |later said, was it your view, at |east
when the order was granted, that this would allow
an inquiry into any matter that pointed to a

m scarri age of justice?

Yes.

So (a), proving David Ml gaard is innocent could
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be one, (b), police m sconduct could be a

m scarriage of justice; correct?

Yes.

Crown m sconduct could be a m scarriage of
justice?

Yes.

And so at | east when the order was granted, is it
fair to say it was your view that you could put
anything forward as far as a grounds for the

m scarriage of justice to get a renmedy?

Yes. Initially, yes.

And then | think what you are saying is |ater you
felt that the Court, | think your words were,
circumscribed?

Yes.

And can you just el aborate on that?

My recollection, and | really can't be precise,
and 1'll tell you why in a m nute, the Chief
Justice wanted to be very precise and very focused
on specific issues and did not want to turn the
reference into an inquiry into all of the issues
and so sonme issues that we wanted to raise such as
the role of the police were basically not all owed.
And can you tell me, how did that discussion take

pl ace, was it something you put forward in writing
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or did you just -- what did he say that caused you
to concl ude that?
Well, | think these were di scussions among counsel
prior to the reference.
In the presence of the Chief Justice?
Yes, and the Chief Justice was giving direction to

counsel .

When you talk about the role of the police, it's

my understanding, at |east from readi ng Ron
Wl son's evidence at the Supreme Court and

| nspector Roberts' evidence, that certainly t

he

role of the police in getting WIlson's statenent

was a matter before the Court; is that right?
Yes.
And so when you say, | think you said the role of

the police was an issue that you couldn't get
into?

The overall -- yes, the overall role of the p
and the police conduct of the file and subseq
to the conviction of David M I gaard.

Okay.

Now, | will tell you, because we're moving to
Supreme Court, and | was remarking the other

| have not read the evidence from the Supreme

Court and | have to be candid with you, that
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than M|l gaard's escape while in Otawa and a

coupl e of nmoments during the proceedings, | have a

very flawed recollection of what happened at the

Supreme Court.

And is there, | mean, is there a particular reason

for that?

Well | have a feeling that | had done nmost of ny
job at that point, and we handed the ball to

M. Wlch and let himrun with it, --

Okay.

-- and other than providing a support role this
was M. Wilch's turn to go to work.

And why was that decision nade?

He was ol der and wi ser and nmore experienced in the

courtroom

You realize you will be cross-exam ned on that
poi nt, M. Asper.

| have truth on ny side.

The -- so, and | think we saw sonme reference to
that in some articles, that around this tine a
deci si on was made that M. Wbl ch would take over
the lead on the matter; is that right?

Yes, he was a clearly nmore experienced counsel.
And so what role did you play in not only the

actual hearings but the preparations and the
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meetings and the conduct of the reference case?
Umm, | guess | would describe it at that point as
a support role, catal oguing, organizing, helping
M. Wolch prepare. W spent a significant anount
of time with, | think, a couple of psychiatrists
preparing for Larry Fisher and trying to get into
the m ndset of how to approach that evidence given
its importance, but | was, | was in a support
role.

And did you appear in Court on the record as
co-counsel with him were you present during al

t he evidence?

Oh yes.

And were you present at all of the meetings of
counsel with Chief Justice Laner?

| believe so, yes.

And |I'm not going to ask you any questions about
t he evidence that was given during the reference
but I do intend to go through your recollection of
t he di scussi ons anmongst counsel and the Chief
Justice on sonme of the preparatory things.

"1l do ny best. Sorry, | should also add the
Launa Edwards nmoments were, the Launa Edwards
moments stick out in my mnd as well, but there's

bi g gaps between.
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And | think you interviewed her on January 8th,
1992 in Vancouver; is that right?
No, | just remenber her with the Chief Justice.
That was a special monent.
If we could go to 334170. And | just want to
point this out, | told you earlier that this was
Kim Campbel |l 's press conference -- or sorry --
M ni ster Canpbell's press conference on Novenmber
29t h announcing the reference, and | have told you
t here was another remark she had made simlar to
what she said at the scrum on October 7th, and I
just want to read it to you and I think it's
simlar to what you said before. Go to the next
page. And she says:
"l am aware of the substantial anount of
public concern and interest that M.
M | gaard's application has aroused. I
wish to make it clear that | do not
exercise ny discretion in favour of an
applicant based on the amount of public
exposure through the media that a
particul ar case may receive. | ndeed, it
woul d be quite improper for me to do so.
Deci sions of this nature must be based

on a full understandi ng of evidence, not
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medi a reports. That being said, this is
a difficult case which, given the
growi ng public interest and concern, |
have now deci ded deserves a judicial and
public exam nation."
And, again, | think there is reference, there's
even reference, sending it to the Court, of words
to the effect of the growing public interest and
concern. And | think this is simlar to what she
said before. And would you agree, M. Asper,
with the qualification you gave before about why
you had to go this route, that is it fair to say
t hat you would agree with the Mnister's view
about how, in a perfect world, these applications

shoul d and should not be dealt with?

Yes.
Go to 334244. And this is a letter, | think it's
Decenmber 9th, |I'm not sure if there is a date on

there but | think it's Decenber 9th, 1991 from
M . MacFarlane -- or confirmng that there will be
a meeting on Monday, December 9th:

"... to discuss some of the procedural

i ssues concerning the M| gaard

Ref erence. "

And then scroll down. It says:
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"I attach a list of issues that we may
wish to discuss. They range from sonme
fairly broad and inportant questions, to
t he narrow and somewhat nundane."
And then if we can just go to 004313, it is a
simlar letter to Ellen Gunn, Departnent of
Justice, and | -- do you recall attending this
meeting on Decenber 9th, "91 with, presumably,
M . MacFarl ane and either Ms. Gunn or it m ght
have been Murray Brown by this tinme?
| don't recall. | know there were a number of
prelimnary meetings. There were a range of
| ogi stical issues that we had to deal with, --
If we could go --
-- as M. MacFarl ane says, as well as substantive
issues. They, like they didn't have a witness box
in the Supreme Court, there was issues about how
we were going to build a witness box and where we
were going to put it.
If you can go to 004312 and go to 314, this is the
list of issues, | think, that M. MacFarl ane
prepared. Based on your answer about the w tness
box, which I think is one of the issues m ght be
rai sed in here, but procedural questions, do you

t hi nk you woul d have attended this meeting with
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M. Wbl ch?

| think so.

And so, if we can just quickly go through this,
(a) Interventions in the Reference, we know that
M . Fisher applied and was granted standing. Do
you recall what other discussions you would have
had about interventions?

No.

(b) was Mutual disclosure; what do you recal
about what was discussed there?

| don't, | don't recall the specific discussions.
There is sone |l ater correspondence, | think from
Murray Brown and perhaps from sonme others, that
there was a general agreement of full and nutual
di scl osure fromall parties; would you agree with
t hat ?

Yes.

And | think both Federal Justice and the Attorney
General of Saskatchewan both turned over to you
everything they had or everything they said they
had; is that correct?

| assume so, Yyes.

And would it be fair to say you received a | arge
vol ume of documents?

Oh, we were -- there was a huge vol une of
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documents canme in.

And | think you received the Saskatoon City Police
file for the Gail Ml ler investigation; is that
right?

| believe so, yes.

And the prosecutor's file; do you recall receiving

t hat ?

Probabl y.

And M. WIlliams, his files, or some of --
| don't -- yeah, probably.

And what, what did you turn over to Federal
Justice or Saskatchewan Justice, what do you
recal |l ?

| can't recall.

And in particular we had tal ked earlier about the
1981 taped interviews of Ron WIlson; do you recal
if those were provided or whether the Justice
departments for Saskatchewan and federal were made
aware of those tapes or provided copies of them?

| can't recall.

And the Nichol John interview by Tony Merchant; do
you recall if that was --

| have no recollection of that.

And what about Peter Carlyle-Gordge's files and

his interviews and notes?
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| don't know. | just don't recall.
And as far as sonme of the taped interviews that
we' ve had --

| assune there nust have been some correspondence

Yeah.

-- listing what we were turning over.

VWho woul d have been responsible from your group,
then, to coordi nate what was given over to the
m ni sters?

Well | assunme between Hersh and | and Joyce, and
we may have had an articling student or two
involved by this point, | can't say for sure.

Composition of the Court; do you recall anything

We were, | will say we were on a very short | eash,
and we certainly -- | do recall the need to get
prepared extraordinarily quickly, umm and we
needed, because M. Wbl ch had not been as keenly
or intimately involved in the run-up to the
reference we needed to get him as conpletely
prepared for the witnesses as possible, so | may
have been nore working with M. Wl ch on witness
prep than on documents, | just can't say.

And to the extent that the Comm ssion has the file
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documents and the correspondence from you or
firmto, | think it was from Frater that was

coordinating it, that would provide us the

your

informati on we need as to what was sent and what

was not sent?

Yes.

And, apart from the correspondence, are you
telling us that you don't have any recollecti
and can't tell us what was or wasn't sent w't
referring to a piece of paper?

That's correct.

And is it fair to say that the -- we can rely
the correspondence back and forth to refl ect
was provi ded and what was in the Supreme Cour
reference docunment, the official record, or t
reference file; is that fair?

That's correct.

Conposition of the Court; was there any issue

t here?

Don't recall it.

And, again, we'll speed through some of these
Timng of the hearing, | think there's some
reference we see where the, | think it was Ch

Justice Lamer who wanted to start right away

m d-January, is that correct?
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Yes.

And that was a little quicker than you and others
had contenpl ated; is that fair?

Yes.

Responsibility for calling witnesses; what do you
recall being discussed there?

Um well |, | seemto recall there was an issue
about who, umm, whose wi tnesses these were, the
peopl e who would cone before the Court were, who
woul d prepare the witness list, and | think this
is what the discussion was about.

And do you remenber what was resolved or what was
agreed to or not agreed to?

| believe we agreed that they would be Departnent
of Justice wi tnesses and we would give themlists.
The federal department?

Federal Department of Justice, and we would give
thema list of who we wanted to call, and then
there would be a discussion among counsel and with
t he Chief Justice as to who --

Who would go first?

-- who would go first.

And | think we see that in some of the docunments
there's correspondence from M. Frater to others

saying "give me your witness list"?
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Ri ght .

And do you recall, M. Asper, was there any, at
any time during the reference was there any

wi tness that you or M. Wblch or your group wanted
to call at the reference that either the Court or
ot her parties objected or that you were not able
to call?

Well | don't recall any specific wi tnesses, but |
think there was a, sort of a class of witnesses,
t hey being the original investigating officers at
the trial, that I think we were interested in

tal king to.

OCkay, |I'"m sorry, that were not -- my question was
whet her there was any wi tnesses that you wanted to
testify that either -- the Court said "no, we
won't hear from them'?

Yes, | believe that we were | ooking to call a
group of witnesses that would have allowed us to
explore the entire evolution of the police

i nvestigation both before and after the trial.
There are some documents that suggest Ray Mackie
was in Arizona and Charles Short was ill and
couldn't attend; is that what you are referring
to?

That may be it, yes.
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And M. Karst did testify; correct?

Yes.

And so -- and the documents | think reflect

this -- but the reasons that M. Short and

M . Mackie may not have attended were illness and

out of the country. But, apart fromthat, did the
Chi ef Justice, do you recall the Chief Justice of

t he Court ever saying "no, you can't call that
wi tness"?

No, | don't think it was in response to a specific
witness, it was issue -- issue-based, and then,
you know, witnesses attached to an issue.

And then, okay, were there any issues that the
Chi ef Justice of the Court said "you know, you
can't get into that issue, therefore you can't
call that wi tness"?

Yes. My recollection is that the Chief Justice
made it quite clear that we were not going to
conduct a de facto inquiry into the original
investigation, into the conduct of police or
prosecution at the original investigation or in
the couple or three, four years follow ng the
convi ction.

And even if that area of inquiry gave rise to a

potential m scarriage of justice, was the Chief
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Justice saying that you still couldn't get into

t hat ?

That's my recollection, yes.

Yes. And that would be based on the meetings

with --

Yes, the Chief Justice and counsel.

And, again, so the calling of witnesses Federal
Justice would coordinate and you could give lists,
and presumably subject to the Court's overriding
ability to deal with that, is that fair?

Yes.

Cost s. It's my understanding that Federal Justice
covered the | egal expense or cost for you and

M. Wolch to prepare for and conduct the hearing;
is that correct?

Yes.

And, as well, perhaps some other parties?

Yes.

Contents of the Reference Case. Do you remember,
we have seen volumes of that, and is it fair to
say that whatever piece of paper you wanted to put
in on the record you could put in on the record?
Pretty nmuch, yes.

And I'll show you some docunents where | think you

are sending to M. Frater, throughout the process,
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addi ti onal documents as you discover themin the
docunents you' ve received from Federal and
Provincial Justice; is that right?

Ri ght .

Rel evance of the Section 690 process to the issues
on the Reference. And is it correct, M. Asper,
that -- or let me ask you this; what did this
relate to?

| -- 1 can't say for sure, but |I -- | suspect that
we woul d have wanted that as part of the broader
inquiry, as to what happened in our application.
And maybe let me put it a different way. \When |
read that | thought it m ght be the follow ng
issue, that in the reference are you limted to
only put forward m scarriages of justice that were
raised in your first two applications, or could
you go beyond your first two applications? Now
that was only ny read of it but --

That may have been, but | think that the point you
are raising may have arisen under a different --
Okay.

-- headi ng.

And what do you recall, if anything, about whether
or not the Supreme Court was prepared to hear

concerns about the 690 process?
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My, well my -- we didn't hear any. As | say, the
Chief Justice was very -- wanted a very narrow

heari ng.

And were you, you talked before about being
circumscri bed a nunber of issues; do you recal
whet her or not the Court -- and presumably these
woul d be in discussions because | don't, | wasn't
able to find any docunents that set out that

i nformati on, now maybe | don't even have them all,
but presumably those would be in discussions

bet ween the Chief Justice and counsel where these
limts may have been put on?

Yes.

And were there any limtations put on to say "well
you can't raise that issue because you didn't
include it in your first two applications"?

There may have been those kinds, yes, that may
have happened.

Do you recall that happeni ng?

No, | don't.

Do you recall anything else about the meeting or
t hese issues?

No.

Probably an appropriate spot to break.

(Adj ourned at 12: 00 noon)
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(Reconvened at 1:34 p.m)

MR. HODSON: M. Comm ssioner, before we
start, | have been informed yesterday that |
m sspoke when | indicated that order of counsel
for exam nation of M. Asper had been agreed upon
and it was ny m stake. | had -- | don't know
where | got it from but | had indicated that
there was agreement that M. Wolch and Ms. McLean
woul d go second last and third last. That has
not been canvassed or agreed upon by counsel, so
| simply wish to point that out, and rather than
deal with the issue right now, perhaps at the end
of today we can maybe address the issue of order
of cross-exam nation so that people know. " m
hopeful by the end of today |I'Il give a better
i ndication that either |I'm done or very close to
done, and so rather than deal with the
cross-exam nation now, the order of
cross-exam nation, that maybe at 4:30 or at 4:25
we can ask counsel to address that. | can assure
everybody that unfortunately I will still be up
here at 4:25, so no one is going to be asked to
be call ed upon today.

COMM SSI ONER MacCALLUM:  All right.

BY MR. HODSON:
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M . Asper, this morning we tal ked about the Nei
Boyd interview transcript of Ron WIlson and |
asked you whether that had been provided to
Federal Justice and put in the reference case, and
| did check, or I had one of our staff check over
the lunch hour and |I'm advised that that
transcript is not on the reference case materi al s,
and again, do you take any issue with that?

No.

And would it seem from that that it would not have
been provided to Justice officials; is that a fair
assumption? That if it had been provided, it
woul d have been put in the reference?

| assume so, Yyes.

If we can just go back, and again we were talking
about this issue of the scope of the Supreme Court
reference and | went through the privy council,
think it was the privy council order that said it
woul d be, to ook into or advise on matters
relating to a mscarriage of justice, and | think
we' ve gone over the |ast couple of days and gone

t hrough in some detail what had been put forward
on David Ml gaard's behalf as representing a

m scarri age of justice, and | think what you said

is, you know, for exanple, the Ferris information,
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t he Deborah Hall information and |I think you
poi nted out, lookit, we didn't have to prove
David's innocence, although that's what it did, we
sinmply had to prove a m scarriage of justice or
some basis. s that fair?
Yes.

And so when we get to the Supreme Court reference

case, am | correct that what the Federal M ni

is doing is saying okay, rather than have ne

ster

simply listen to all these grounds and consi der

whet her there's a m scarriage of justice, |I'm

going to send it to the Supreme Court and | et

t hem

have a reference hearing and they can sort out

some of these issues and give me their advice as

to whether or not there's a m scarriage of

justice. Is that a general way of stating it?

Yes.
And so again | think some of the things that

tal ked about in your evidence about the

you

m scarriage of justice, nunber one, obviously if

David Ml gaard is innocent, then his convicti
a mscarriage of justice; agreed?

Yes.

Two, if he didn't have a fair trial, whether

t hrough di scl osure or whatever other reason,
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think you told us that would be a m scarriage of
justice?

Or appeal | would add, yes.

Or appeal, I"'msorry, and thanks for clarifying

t hat . I f his Court proceedings were not fair and
whet her the trial and subsequent appeals were not
fair or there wasn't proper disclosure, that would
be a m scarriage of justice; agreed?

Yes.

And | think just on that point, the fact that |
think the record shows that it was after his
conviction but before his appeal was argued, that
Larry Fisher confessed to two of the assaults;
correct?

Yes.

And so again, when it gets to the time of the
appeal, | think one of the positions put forward
fromtime to time was that when M. Ml gaard, his
counsel argued his appeal before the Saskat chewan
Court of Appeal, the state, if |I can call it that,
or the Crown or the authorities had information
about Larry Fisher, about sexual assaults that

M. Tallis didn't have?

Yes.

And the failure to disclose that was one of the
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grounds of saying there's a m scarriage of

justice; is that fair?

In the end, yes.

And if we just go through quickly some of the
grounds again that were put forward as being a

m scarriage of justice in the earlier applications
that | think were raised in the reference, and one
is the significance of the frozen senen, the
forensic evidence, the Dr. Ferris information, and
we've covered that in great detail, but | think
basically you are saying it was used to convict

M. Ml gaard when it should have either exonerated

him or at | east been neutral; is that fair?
Yes.
And 1'Il talk a bit about what actually happened

at the Supreme Court, but that was again | think
saying there's a m scarriage of justice because
the frozen senmen evidence either went in wrong,
was used wrong or interpreted wrong?

Yes.

Or was inconmplete?

Yes.

And third -- or second, the motel room reenact ment
evidence, again | think you told us that was put

forward as a m scarriage of justice in that Melnyk
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and Lapchuk lied at trial and if that were true,

t hat would be a m scarriage of justice?

Yes.

And secondly, if they were paid, paid witnesses by
the Crown, that would be a m scarriage of justice?
Yes.

And that if the Crown didn't --

Paid and not disclosed as such.

Okay.

Yes.

And if the Crown didn't call two wi tnesses who
woul d have refuted their evidence, nanely, Deborah
Hall and Ute Frank, that would be a m scarriage of
justice | think was your position; is that
correct?

Yes. | mean, you are describing each el enent as

t hough each element alone is a m scarriage of
justice and I don't think that's correct. It's
cunmul ative.

Sorry.

Some stand on their own, some are cunul ative.

And | didn't mean to suggest that, M. Asper, so

t hanks for clarifying that, that the cunul ative of
what you put forward as being a m scarriage of

justice had a number of components and these are
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all conponents; is that a better way of putting
it?

Ri ght .

And anot her one was that the event didn't happen
and therefore the evidence is fabricated and that
woul d be a component of the m scarriage of
justice, being the notel room reenactnent?

Ri ght .

And | think as part of that as well that you had
al l eged -- when | say you, people on behal f of
David M|l gaard -- alleged m sconduct by both the
police and the Crown in both the gathering and
presentation of the nmotel room evidence; is that
fair?

Of the motel room evidence?

Yes, Melnyk and Lapchuk.

| don't recall that as being a specific ground.
Okay. Well, were you not saying at least in the
first application, and again later, that Melnyk
and Lapchuk lied at trial, that they were paid, or
they were induced and there was two wi tnesses who
could have refuted them that the police knew about
and the Crown knew about, but they chose not to
call thenm?

Well, the sin there it seems to me, M. Hodson, is
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if in fact they were paid, it would be not

di scl osing that they had received favourable
treat ment on sentencing.

Put aside the issue of being paid, just the fact
t hat Mel nyk and Lapchuk -- | had read, or
under st ood what you said earlier, that sonehow the
Crown and the police had commtted some wrong in
the manner in which they gathered the evidence
from Mel nyk and Lapchuk and presented only two of
the four w tnesses.

Yes, | was definitely concerned that the other

wi t nesses had not been presented, but | don't
recall making, putting in issue how Mel nyk and
Lapchuk came to testify.

OCkay. And, |I'msorry, | thought the fact that
they -- would you not characterize the failure to
call two witnesses who you say refute what they
say as being a wong?

| would argue that part of it, yes.

Okay. And then W I son, John and Cadrain, | think
just so that | have it right, where they fit into
t he conponents of the m scarriage of justice is
you say that they lied at trial because they were
mani pul ated, coerced, threatened or wrongfully

i nfluenced by the police; is that fair?
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| think those sound |ike the words we used.

O simlar --

O M. Henderson used.

And so -- but certainly the position or the ground
put forward is that the police caused witnesses to
fabricate evidence?

Yes.

And so certainly police m sconduct would be a

conponent of that allegation; is that fair?

Yes.
And as well | think there was sone di scussion
about -- in addition to that, |Inspector Roberts,

and maybe that's included in the police influence,
t hat | nspector Roberts in conducting the polygraph
interview sonehow al so wrongly coerced,

t hreat ened, mani pul ated or did something wrong in
i nfluencing fabricated evidence; is that fair?
Yes.

And as well, is it also fair to say that in
advancing this, that one of the conponents of the
m scarriage of justice is the Crown put forward
this evidence of Nichol John, Ron WIson and
Cadrain when it was wrong and ought to have been
not put forward?

Yes.
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And then last on this point, and this came out in
August of 1991, that the police framed David

M | gaard presumably by getting these three

wi t nesses and Melnyk and Lapchuk | think were
included to give false evidence; is that correct?
Yes.

And that that would be a m scarriage of justice or
a conponent of it?

Yes.

And that as well that when the police and

aut horities or Crown discovered Larry Fisher and
his convictions, that they know ngly covered them
up to prevent the discovery of a wrongful
conviction?

Yes.

And that that would be a m scarriage of justice

t hat had been advanced at least in the public in
August of 1991; is that right?

Yes, that's correct.

And the fourth one | think that was put forward
was the, | call it the inmpossibility argunment that
we' ve tal ked about, saying lookit, if I can get in
t he door, this isn't new evidence, but it's a

m scarriage of justice because if you go through

this all and look at it again, there's no way
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David M | gaard could have commtted the crime and
therefore it's a mscarriage of justice to be
convi cted when he couldn't have done it?

That's correct.

And | astly, the Larry Fisher component, and as |
under st and what you are saying, nunber one, he was
the killer, therefore David M| gaard wasn't, and
it would be a mscarriage of justice to convict

t he wrong person?

Yes.

Two, and this may be alternative or in addition,
that David M| gaard was denied the opportunity to
raise these rel ated sexual offences and Larry

Fi sher before his jury and that it would have or
could have led to an acquittal ?

And the Court of Appeal.

And, I'm sorry, the Court of appeal. Before the
courts?

Yes.

And that would be, number one, that the offences
t hemsel ves were not disclosed, nunmber one; nunber
two, the fact that the offences had been tied or
related to the murder by the police had not been
di scl osed; and three, when Fisher confessed to

t hose offences, that that was not disclosed to M.
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M | gaard before his court proceedi ngs were

conpl eted, including the appeal ?

Yes.

And that if disclosed, would have or could have
affected the verdict?

Yes.

So again, that would be one of the conmponents of
the m scarriage of justice?

Yes.

And again | think you described that the

m scarriage there would be inmproper disclosure by
police and/ or Crown?

Yes.

And two, | think cover-up by police and/or Crown
when they | earned of the Fisher confessions?

Yes.

The last one | just want to raise in there as well
is (V4)---- (V4)---, | think that, whether that's
part of the Larry Fisher or just part of the
general disclosure, that was one of the grounds
saying the information on (V4)---- (V4)--- was not
di scl osed and that m ght have, or that m ght have,
or would have, | think, in your subm ssion, have
affected the result and therefore there was a

m scarriage of justice because of the disclosure?
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Yes.

And as well | think, and I'Il show you this in a
| ater docunment, but once you received copies of
the police files and the prosecutor's file, is it
fair to say that you would have expanded the

di scl osure subm ssion on a m scarriage of justice
to say that there was a bunch nore information

t hat was not disclosed that should have been

di scl osed that would have affected the verdict and
t hat becanme | guess an additional component to the
m scarriage of justice?

| believe that's true, yes.

And what |'mtal king about there is | think there
were a number of people who observed or didn't
observe things in and around the area, sone other
assaults that had been reported in the nonths
prior, and I'll show you a document that wil
assi st you on that, but generally you recall that
being a ground put forward?

Yes, | do.

Now, for the Supreme Court reference itself, 1've
gone through again in a fairly summary fashion, we
spent a number of days tal king about all these

t hi ngs, but would it be fair to say that you, and

when | say you, counsel on behalf of David
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M | gaard, were free to put forward evidence and
subm ssions and documents with respect to all of
the m scarriages of justice or all of the
components of the m scarriages of justice that you
had all eged or discovered or were discovering?

M . Hodson, my recollection is that we were not
given the kind of, the scope that you've just
descri bed in what we were allowed to present to

t he Supreme Court, but | really do not have a
specific recollection. My only general
recollection is that the Court was, seemed to be
very unwilling to get into the question of why did
it happen or what gave rise to the issues, the
assertions that we were making.

And are you able to give nme an exanple of one of
the areas where the Court said no, we're not going
to get into that?

| can't recall.

And so again, just on that point, did you -- was
it your understanding, though, that if there was
this why did it happen question that related to a
component of what you said was a m scarriage of
justice, that you were precluded from putting that
forward?

That was mnmy understandi ng, yes. That's ny
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recoll ection.

And so that even though you had arguments or

evi dence on a m scarriage of justice, the Court

woul d not | et you put that evidence forward?

Ri ght .

And that's -- and, |I'm sorry, that's based upon

what directive or information, where did you --

My recollection is that this occurred during

conversations in the Chief Justice's chanbers

where he was providing direction to counsel.
OCkay. And I'll show you --

And | also seemto recall that the Department

of

Justice | awyers were pretty active in narrow ng

the, or they were very keen in narrowing the field

as wel | .

COMM SSI ONER Mac CALLUM: |s that federal

provincial or both?
Feder al .
BY MR. HODSON:

Now, as far as the documentary evidence, the

or

reference documents, let's break this down into

t hree areas. The first one would be the

documentary evidence, and | think you told us that

| ookit, you could pretty nmuch put in whatever

want ed by way of documents; that is correct?
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| think so, yes.

And two, the witnesses, | think you told us that

you could put forward the wi tnesses you wanted to

call, you pretty much had free rein but for the

fact that you indicated the Court had given this

directi on about areas that the Court did not want

you to go; is that correct?

Yes.

And third, | suppose when a witness was on the
stand, the scope of areas you could cover with
that witness, was there some |limtation on that
you recall? Let nme give you --

| don't recall specifically. | do recall that
my recollection is quite unreliable about this,
| won't even attenpt to reconstruct it.

On issues relating to the scope?

Right. Just -- M. Hodson, just generally, the
whol e Supreme Court proceeding.

Okay. My understanding is that as far as the
positions taken, that it was discussed and fair
early on decided that the Attorney General for
Saskat chewan woul d defend the conviction, | thi
t hose were the words used, do you recall that,
that it would be an adversarial hearing from

t hat - -
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Well, | don't know. | don't recall. | do recall
one, at one point M. Justice Sopinka interrupting
counsel for either the federal government or the
provinci al government and chastising them for
behaving in an adversarial manner, but | don't
recall the --

And perhaps |I'm m sstating it by being
adversarial, but | think your position was saying
the conviction is unsafe, the Attorney General for
Saskat chewan, their position was to defend that
conviction?

| believe so, yes.

And maybe it didn't have to be in an adversari al

f ashi on, but --

Yes.
Now, |'m not going to go through the |ist of
wi t nesses, but | do want to ask you with a couple

of witnesses that were not called, and start wth
M . Cal dwel | . Do you recall why he was not called
as a witness at the reference?

Well, | would have to assume it was because we
were not allowed to, we were not going to be
allowed to | ook into prosecutorial -- the
prosecution and the conduct of the prosecution as

part of the reference.
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And you are talking disclosure?

Yes.

O the lack of disclosure?

Well, yes. | assume that would -- yes, that would
clearly be one of the issues.

And what about M. Kujawa, do you know why he was
not called as a witness?

Again, no, | don't. | can't recall off the top of
my head.

And as far as the m ssing police files, and |
believe the Police Comm ssion had issued its
report in November of '91, | don't recall whether
there was anything directly, it may have been in
the reference books, in fact, it probably was, but
there was certainly no witnesses on that issue.

Do you recall why that evidence or information was
not put forward?

No, | don't.

And Jim McCl oskey and Paul Henderson had both, in
August of 1991, stated that based upon their
review and investigation, they had concl uded that
David M | gaard had been framed and there was a
cover -up, and do you know why neither

M. MCl oskey nor M. Henderson were called?

| don't.
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| just want to call up 115417, and this is just an
exanple, this is Decenber 11th, "'91, this is a

| etter from Robert Frater. Do you recall M.
Frater?

| do.

And nmy understanding is he was a Federal Justice

| awyer who was the person responsi ble for
assenbling the reference case books and dealing
with some of the documentary issues and perhaps
some of the witness issues; is that right?

Yes.

And we see a number of letters, and | won't go

t hrough themall, 1'Il just point out this one,
where he would comunicate with the parties saying
here is Volunme |, here's what's going in and does
anybody el se want documents to go in and there's a
fair bit of correspondence back and forth, and
that's how the reference case, the docunments were
conpiled; is that right?

Yes.

And just go to 115419, and we've got all these on
the record, M. Asper, but he would send out
Volume |, tab 1, and I think by the tinme you were
done you were into 26 some volunmes; is that right?

It kept grow ng throughout the reference?
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Yes.
Go to 213342. This is a menmo from you to your
client David M| gaard regarding | think a nunber
of matters, and bail | don't think we need to get
into, | think there was some discussion about
whet her he could get bail or not and there was
some | egal constraints; is that right?
Yes.
And if we can go to the next page, this m ght
assi st you, this is just tal king about -- and
again this is Decenmber 12, '91, three days after
your meeting in Ottawa, and you say to M.
M | gaard:
"As you know, Hersh and I met in Ottawa
with officials from the Federa
Department of Justice, as well as the
Saskat chewan Attorney General on
December 9th and 10th. The purpose of
t hese meetings was to begin the process
of defining what is about to happen in
t he Supreme Court.
It is the view of the
Department of Justice that the
proceedi ng should be "adverse" in

nature, meaning that there will be two
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sides to the argument. This is not
surprising since one of the basic
principals of the crimnal justice
systemis the truth somehow is nore
likely to emerge as a result of the
testing of witnesses through the
adversarial process. Consequently,
Saskat chewan will be taking the view
t hat your conviction was safe.
It would appear that the role
of the Department of Justice wil
essentially be neutral, bearing in mnd
that it is they who have after al
sought an opinion."
And |l et nme just pause there. Wuld that be an
accurate report of what was discussed and
concluded at | east at the December 9th and 10th
meeting?
Yeah. As | say, | don't recall it, but | accept
that as an accurate report.

"Some of the other issues that we

di scussed involved full and conplete

di scl osure by the Feds and the Province

of Saskatchewan of everything that they

have relating to both your case and
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Larry Fisher. This process | expect
will begin within the next few days, and
| am confident that we will receive

everything that there is to get. Al l
parties have agreed to make full
di sclosure, and | think that this is a
very major step for us in trying to
understand how you came to be convicted
in the first place."

And again, the disclosure, all parties, and I

think you've told us David M| gaard, or you as

his counsel, had agreed to make full disclosure

as well; is that correct?

Yes.

Go to the next page, and again this is stil

reporting on the Decenmber 9th and 10th, it says:
"Later in the afternoon, we had a
meeting with the Chief Justice of the
Supreme Court of Canada, a gentl eman by
t he name of Chief Justice Antonio LaMer.
He is very anxious to get this case
rolling, and wants to provide the
Court's opinion to the M nister of
Justice at the very |atest by the

begi nni ng of April."
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And then goes on to talk about some dates, and
you say:
"We were all somewhat surprised by the
eagerness of the Court to get this case
going, but I can tell you that neither
Saskat chewan nor the Feds will rush us
in any way and we will take as much tinme
as necessary to get this case prepared.”
Now, |'m wondering, there's nothing mentioned in
this report to M. M| gaard about what el se m ght
have been discussed with Chief Justice Lanmer. Do
you recall, M. Asper, would this have been the
meeting where he may have made the comments
providing limts or -- and I'll take it to you,
or show you a bit later the January 16th, there's
a transcript of proceedings in Court that were
transcri bed where there were some discussions and
in that transcript is where he says |lookit, this
is not a Royal Comm ssion of Inquiry, and I|"]I
take you to that. Are you able to tell wus
whet her the meeting of Decenber 9th or 10th
described in this menmo is the meeting where Chief
Justice Lamer provided |imts or whether it was
the later meeting in open court.

| seemto recall that we got notice from him at
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this nmeeting. Maybe not as specific as it |ater
became, but we had, we were -- nmy recollection is
he was pretty clear fromthe outset that this was
going to be a narrow heari ng.

And you think it would have been at the very first
time you met with him where you would have heard
him - -

That's my recollection.

Okay. Again, 165384, this is a letter from M.
Beresh on behalf of Larry Fisher to you and M.
Wbl ch where he sought standing for the reference,
and | think M. Wblch on behalf of David M| gaard
opposed that application; however, standing or
partial standi ng was granted. Is that correct?
Yes.

335410, this is a letter from M. Wlch to M.
MacFar | ane Decenber 18, 1991 and it relates to
M. Tallis, or to M. Justice Tallis, and a couple
of things, one, the disclosure of his interview
with Eugene WIlliams, and two, how he would give
evidence at the reference case itself, and we've
heard from M. Justice Tallis on that point and
gone through the docunents. Do you have any
recollection, M. Asper, of any issues that

related to either obtaining M. WIIlians'
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interview, menmorandum and/ or how M. Tallis woul d

testify, who would question him and the scope of

gquestions?

In a general sense | recall there being an issue

on the questioning of M. Tallis, but | don't

any specific recollection.

If you could go to 115617, please, and this -

to the next page, please. And this is a lett

from Henry Brown of the Gow ing firm who was

have

- go
er

an

agent for Murray Brown or for the Attorney Gener al

of Saskatchewan and it's the only document |

coul d

find in our database that tal ks about what may

have been di scussed before the Supreme Court

on

Decenmber 19th, 1991 on the application brought by

counsel for Larry Fisher, so | apol ogize putt

i ng

to you an agent's report to counsel for another

party, but 1I'm wondering if this m ght assi st
menory. Do you recall if you were present at
formal hearing where M. Fisher sought stand
is it --

| don't recall.

s it possible M. Wl ch would have attended
wi t hout you?

We may have attended with an agent. | don't

| think M. Wl ch was present, at |east the
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records show that. Is it possible he went and you

didn't? No recollection?

No.
Again, | won't go through this, but this letter
tal ks about at least M. -- well, actually, M.

Brown's report to M. Brown about what was
di scussed and it appears there may have been sone
di scussion during the Fisher standing hearing that
may have touched on the scope of the reference.
Do you have any recollection at all of what may
have been di scussed?
No.
156827, this is a letter from M. Brown to M.
Wbl ch and it tal ks about:
"Further to your assurance to us of ful
di sclosure, | amwiting to request
copies of the following materi al s:
(a) any statements from wi tnesses or
potential wi tnesses that you have not
al ready sent to the Federal Governnment;
and that you will rely on or may rely on
in your presentation to the Suprenme
Court; and
(b) copies of any tape recorded

interviews or transcripts of such
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interviews and in particular any such
tape recordings or transcripts of such
tape recorded interviews conducted by
Paul Henderson."
And do you recall, M. Asper, request being nmade
for, again specifically for the Henderson
interview of Ron Wl son, do you recall that being
a matter that was requested on a number of
occasi ons?
| don't recall the request being made, but if it
says it was made, it was made.
And it would appear, and | could be wrong on this,
but it would appear that at |east a couple of the,
| think the 1981 W Il son transcripts, the Neil Boyd
interview of Ron W | son, and possibly the Nichol
John interview by Tony Merchant -- 1'm not sure
about that -- the records suggest that those may
not have been provided to either Saskatchewan
Justice or Federal Justice. Are you able, do you

know if that was the case, and if so why not?

| don't recall, umm | -- you know, | just don't
recal l .
157226. December 23, 1991 letter -- 157226. It's

a letter Decenber 23, '91 from M. WIlliam to

M . Wbl ch and he says:
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"Accompanying this letter are materials
on file that is being disclosed for the
purposes of the reference to the Supreme
Court of Canada. The majority of these
documents were provided to you on
Oct ober 1, 1990. However, at your
request, | reviewed the materials on
file and am di sclosing these materials
to you."
And then it tal ks about other arrangements with
the A.G of Saskatchewan. W have not been able

to determne, from at | east the docunments we

received, what -- what m ght have been sent with
this letter. Are you able to tell us, M. Asper,
whet her, in preparation or at the time right

before the Supreme Court reference, whether the
docunents you received from Federal Justice were
t he same as what you had been given on October 1,
1990 when you net with then?
| can't recall.
002671. Go to the next page. A letter December
24, 1991 from Murray Brown to M. Wblch, and
M . Brown says:

"After reading the scientific reports

you filed with the M nister of Justice
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and consulting with the R.C.M.P. crine

| ab personnel, it would appear that M.

M | gaard's status as a non secretor is

not established. | aminformed that the

test used to determ ne that

characteristic in 1969 has subsequently

proven to be unreliable. This confirns

information given the federal Departnment

of Justice by Colin Terry ...",
t hink that should be Colin Merry:

" of the University of Manitoba and
the statenment to that effect in the
report of Dr. Markesteyn.

| would like to know therefore,
whet her you have made any recent effort
to have M. Ml gaard's blood tested to
determ ne his secretor status. I f you
have, would you please advise us as to

the results of such tests? |If you have

not, do you intend to do so?"

And, again, you will recall | read to you

yesterday the Dr. Merry and Dr. Markesteyn

reports, or their coments in June of 1990 --

actually in their reports where they both said,

you know, the secretor status or the secretor
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test in '69 wasn't valid; you recall us lookin
at that?

Yes.

And then if we can go to 336391. And | think
until this point -- | had asked you this quest
earlier, M. Asper, and you said it wasn't unt
around the reference that you thought about do
the secretor test; is that right?

That was ny recollection, yes.

And so here, if we can go to page 426, this is
tape number 49, it's around, it says Decenmber
91/ January '92, and there is a discussion her
bet ween you and Mrs. M | gaard. You say, 'And
think what I will do is | will set up a secret

test when he conmes out on -- to our office',

g

up
i on
il

i ng

e
|

or

and | think you are tal king about David M| gaard,

"l don't want to go, do it through the

institution, we'll hire a private doctor, 1've
got to figure out how we do it, |ike what | ab,
well |'ve got to because, you know, we need a
doctor, | suppose, to receive the sanple, provide
it to the lab so that we have continuity'. And
then Ms. M| gaard, 'What about Markesteyn?' And
you say, 'Yeah, maybe yeah. | wouldn't m nd
doing it, though, in a way that it's -- if he is
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an A secretor, that we don't have to make it part
of it.'

And | et me pause there. \When
you say "make it part of it" are you talking
about the reference case?
| assume so, Yyes.

And why woul d you be saying that?

| -- 1 don't know, M. Hodson. | don't recal
this conversation at all.

Okay. And Ms. Ml gaard says, 'He's not going to
be an A secretor', and you say, 'Well who knows',
"Well he can't change from a non-secretor to a
secretor', and you say, 'What if the test was
wrong' . Ms. Ml gaard, 'What do you mean what if
the test was wrong', and you say, 'Wat if the
original test was wrong or what if the
sophistication of today's testing shows himto be
a secretor'.

And, again, do you have any
recollection, then, of this issue comng up and
getting himtested?

No.
If we can go to 156833. This is your response to
M. Brown confirm ng that David M| gaard has not

had his blood tested. You say:
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"This whole issue arose for us the very
first time when we received fromthe
Department of Justice in Ottawa the
opinions it solicited with respect to
this matter. The question of whether
David Ml gaard is in fact a non-secretor
was never raised with us by the Federal
Department of Justice, and it comes
somewhat as a surprise given the fact
that in his Affidavit submtted in
support of the first application, David
undertook to take any tests whatsoever
in order to establish his innocence. | t
is puzzling to say the | east that we
were never apprised of any real doubt as
to David's status, and we have al ways
operated on the basis that the test
performed by the RCMP at the time was
accurate.”

And you will recall yesterday, M. Asper, in

goi ng through the reports from Markesteyn and

Merry in June of 1990 to you saying "the secretor

status is in doubt", and | believe -- and | stand
to be corrected -- but at the October 1990
meeting with the Justice officials -- maybe 1'1]1
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ask you again. At that neeting do you recal

Federal Justice officials saying to you "we
gquestion whether David is a secretor or not"?

| don't recall that.

And so, again, what you say here, that -- | nmean
are you saying today that up until January 3,
1992, Federal Justice had not raised with you
their concerns that David M| gaard may not be a

secretor?

That seems to be the inmport of that paragraph.

And that's --
| don't recall, I mean |I just don't recall, M.
Hodson.

OCkay, no, no, that's fine, | --

So that seems to be the inport of the paragraph.

And then you say:
"If we are to have David tested, we
woul d appreciate knowi ng in advance your
position as to the two possible results.
For example, if David is confirmed as a
non-secretor, will it be your position
that therefore he is excluded as the
perpetrator? Conversely, if he is
determ ned to be a secretor, will it be

your view that this result would sonehow
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be i ncul patory?"
And | take it that you were trying to get some
idea from M. Brown how he was gonna use the
result?
Apparently, yes.

Any recollection of this?

No.

Then the next page. It appears at this point, as

wel |l , that you have raised the -- you say:
"As you are aware, there are those who
hypot hesi ze that the alleged semen was
in fact urine of some form It should
al so be noted that human urine, male or
femal e, can also carry spermatozoa."”

and then goes on to talk about that. And so is

it fair to say at this stage, January 3, 1992,

t he prospect of it being dog or human urine was
still a live issue at least in your m nd?
Apparently, vyes.

177869. This is a letter January 6, 1992 to Ken
Wat son, counsel to Ron W lson, and it appears it's
from you sending him copies of police reports,
prelimnary inquiry transcript, trial transcript,
transcript of interview with the Federal

Department of Justice, and the transcript of the
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interview with Professor Neil Boyd, all relating
to Dale Wl son, and then trying to arrange a time
to meet with himto interview himwith a view to
preparing himto testify. And | think M. W/ son
testified, as well, that he had a nmeeting in
advance of the hearing. What was your -- | nmean
obviously, with M. WIlson, it appears that you
woul d have nmet him and prepared himto testify as

you would a witness in a case; is that fair?

Yes.

And were there some witnesses that you -- that you
did that with and others you didn't? | mean, and
let me --

| don't recall.

You had said earlier one of the issues in the
Decenmber meeting was whose witnesses are they, who
calls them who prepares them, and who puts them
forward?

Ri ght .

Was t hat ever resolved?

| don't recall.

Unm and the reason | ask that, there seenmed to be
in the record the odd time where a witness would
be called and counsel would, at |east on the

record, would stand up and they weren't really
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sure who should |ead the witness and in what
order. Do you recall that com ng up?

No, | don't.

If we can go to 336439. This is a transcript,

this relates to Launa Edwards, and you menti oned

her earlier, M. Asper. | think in January of
1992 you attended an interview with her; is that
right?

Yes.

And, just for the record, she was George Lapchuk's
ex-wi fe and she had come forward with information
sayi ng that George Lapchuk had lied at trial. And
there were some issues between her and

M . Lapchuk, umm that you were -- you were

i nquiring about, as to whether that m ght have
been sonme notive for her to be comng forward; is
that a fair --

Sounds like it.

One thing that you were | ooking at?

Sounds like it.

And she testified at the Supreme Court reference |
believe?

Oh yes.

And one of the issues there was her relationship

with M. Lapchuk, which | think was descri bed as
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somewhat stormy?
Yes.
And so here is a discussion, I'm-- 1 think this
is tape 49, | think it is early January 1992,

January 8th is the day of the statement M.
Henderson took. And the discussion with you and
Ms. Ml gaard, and 'Paul Henderson just called',
and Ms. M| gaard says, 'She says that, you know,
he told her on mobre than one occasion that they
perjured thenselves, that David never said that,
that they lied'. And this is Launa Edwards saying
t hat George Lapchuk said that, okay, that's the
cont ext . | don't want to have to read the earlier
part. And you say, 'I'll phone him. And t hen

t he next page, and it's again a continuation of

t he conversati on. If we can then go actually
here, Joyce says, 'But she says that on nore than
one occasion he had said that both he and Mel nyk
had perjured themselves at the trial'. And then

t he next page you say, '\VWhat | am concerned about
is her notive, like why is she comng forward now,

because she wants to get back at him for being

abusive'. And then the next page you say, you are
tal ki ng about her statenment and you say, 'I don't
want any of that in her statement, | don't want
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any, | mean, you know, | don't want any of the
statement -taking that's gone up, on up to this
poi nt that, you know, that | believe that David

i nnocent, blah, blah, blah, it's got to be

is

straight and factual because if it shows bias on

the part of the statenment-taker'. Next page, and

if we can just scroll down here, Ms. Ml gaard
says, 'And the point is, is, is it because it's
Centurion, is Centurion Mnistries, one of thei
i nvestigators is doing it, does it becone taint
somehow' . And you say, 'Well the whole thing
tainted by Centurion, if Centurion is the taint
then the whole thing is tainted.' Joyce, '"Or n
let, let's say the other information they take,
but now we have nore information, If it was
anot her investigative person, like for instance
it was somet hing, someone |ike Kim Rossnmo wor ki
private duty'. And then on the next page you s

"But on the other hand why shouldn't that be

r
ed

S

o,

i f

ng

aya

Centurion', "Well', and you say, 'You know, | nmean

| have -- you know, anybody, you know, the
statements that have been taken up to this poin
have been, you know, horrendously biased' . And
then, "Which is fine, |I'mprepared to have

credentials with Paul and Jim chall enged until
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cows come home'.

Can you el aborate on what you
meant by saying 'the statements that have been
taken up to this point have been horrendously
bi ased"' ?

l, well no, I -- well, like I don't recall the
conversation, so | can reconstruct from a couple
of pages back and surm se that | was concerned
that the statements contained information, the
statements that were being obtained by Centurion
contained information that was extraneous to the
statement -- to the information, the core
information of the statement such as, as |'ve said
there, clainms of David's innocence.

Ckay. Now | think at this point, | don't know
that the statement had been taken yet from Launa
Edwar ds, and so when you say 'the statements that
have been taken up to this point' what statenments
were you referring to?

| suppose |'"'mreferring to WIlson, and | can't
recall, whatever else Centurion had been involved
wi th.

And what was your concern that they would be
horrendously biased?

Well just containing statements of belief in
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David's innocence as opposed to, as | said,
strai ght and factual statenments about whatever
t hey were being questioned about.
And would it be a concern that someone m ght | ook
at the statement and say, because of the statenent
of belief of David's innocence, that somehow m ght
detract fromthe factual matters?
Yes.
And then 156836. It's a letter January 8, 1992 to
M. Brown, and attached is the statement of Launa
Edwar ds, and you say:
"I was in Vancouver on January 6 ... and
had the opportunity to interview
Ms. Edwards followi ng her preparing the
encl osed statement.”
And the attached statement, which |I don't need to
go to, was taken by Paul Henderson, so it appears
that -- is it right that you and he attended, he
took the statement and you observed or
interviewed, or can you shed any |light on that?
| don't recall.
Do you recall nmeeting with her out in Vancouver?
Yes, | think | do.
And was M. Henderson there?

| can't recall.
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115797. This is a letter from Chief Justice Lamer
January 13, 1992 to M. Wl ch saying that:
"M . Claude Alain, of our Court staff,
informs nme that M. Fainstein, of the
Federal Department of Justice, is having
difficulty obtaining from you the |ist
of witnesses you would |ike the Court to
hear . It is imperative that this
i nformation be conveyed to M. Fainstein
so that subpoenas may be issued. | t
woul d be unfortunate if we were to |ose
this week of sittings.

While it the Court's, and only
the Court's decision to call or not to
call witnesses, it was agreed during our
meeting in earlier December that we
woul d | et counsel of parties granted
status under s. 53(6) of the Supreme
Court Act indicate to the Court which
wi t nesses they feel should be called.”

Again, did you take any issue with what Chief
Justice Lamer, as he then was, said in this

| etter about how witnesses would be called?
No.

And again, | may have asked you this earlier, but
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do you recall any wi tnesses that you put forward
to the Court as witnesses you wi shed to call where

the Court said "no, we don't want them called"?

| don't recall.

105664. Next page, please. Again, here's

M . Frater asking for a copy of the tape recording
of the Ron Wl son interview with M. Henderson,
and you've already told us you have no
recollection of where or how that tape -- where it
went; is that --

That's true.

If I can now move to the interview of M. Justice

Tallis, we've heard evidence from M. Tallis that

he interviewed with Eugene WIlliams in | believe
March of 1990 or thereabouts, still part of the
first application, and he gave M. WIllianms a

summary of what David M| gaard had told him back
in 1969-1970 and his reasons for not having David
testify. And he then indicated that prior to the
Supreme Court reference he would have had a
meeting with, he said he had an early meeting with
you and M. Wil ch but it was fairly brief, and I

t hink you've confirmed that, that it was a fairly
general discussion; is that right?

Yes.
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Wth not much information passing?

Ri ght .

And then he tal ked about a second meeting around
the time of the Supreme Court reference and |
believe he said it may have only been with

M . Wbl ch; do you renenber?

No, umm M. Wbl ch had all the dealings with M.
Tallis, full -- after the meeting that | attended
M. Wlch had all the dealings with M. Tallis, |
don't believe | had any other dealings with him
And do you recall becom ng aware in, well,
whenever the meeting was, let's say January of
1992, around the time of the reference,

| earning -- learning what it was that M. Tallis
was gonna say that David M| gaard had told him

back in 19697

Vaguel y. | vaguely recall M. Wl ch tal king about
it but I, I don't know, | can't place when or
wher e.

And just a couple of items. What | think M.
Tallis -- do you recall M. Tallis' evidence at

t he Supreme Court reference, and in particular
what he attributed to David M| gaard as what David
M |l gaard telling him about certain facts was

di fferent than what David M| gaard's evidence at
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t he Supreme Court was on a couple of points; do
you remenber that being an issue?

| -- M. Hodson, | do not recall the Supreme Court
proceedi ngs, and | have not had an opportunity to
read the transcripts.

Okay, no, no, and let me give you an exanpl e. One
of the, one of the items that M. Tallis said
David Ml gaard told him back in 1969 was that when
they left Saskatoon that he in fact did throw the
conmpact or a bag, cosnetic bag or a conpact -- |
can't recall which -- out the wi ndow after Nichol
John had found it. And he said "yeah, | did, |
don't know where it came from and | don't know why
| threw it out", that was M. Tallis' evidence at
t he Supreme Court and here, and in M. Ml gaard's
affidavit of November 29, 1986 he stated that
didn't happen, and when he testified in the
Supreme Court he said it didn't happen. Do you
remember that com ng up around the time of the
reference case, that M. Tallis was gonna
contradict what M. Ml gaard had said in his

af fidavit?

| don't recall that, no.

And simlarly about the nmotel room re-enactment,

that, | think M. Tallis' evidence was that when
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this information came to |ight he asked David
about it and David said, "I was in the notel room
| was stoned, | don't recall what happened but
what they say could have happened and, if it did,
it would have been a joke" or "a crude joke", or
somet hing |ike that. Do you recall |earning that
that would be M. Tallis' evidence?

No, | don't.

And again, | apologize if I've covered this area
in whole or in part, but when it came down to the
deci sion-maki ng as the reference went on, and what
wi t nesses to call, what not to call, was that your
decision or M. Wblch's or a joint decision; can
you tell us how that happened?

Umtm, ny recollection is, as | said, that once we
got to the Supreme Court there was a -- a -- we
had a very short time frame within which to brief
M . Wolch as conprehensively as we could, and it
was his, and he was -- he was managi ng the case at
t hat point and he was making the decisions. W
may have had some input, but as far as ny

recoll ection goes he was making the decisions, and
maki ng decisions as to witnesses and tactics and
strategy.

So which witnesses would be called, what would be
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covered with each witness, things of that nature,
those were M. Wblch's, he was | ooking after that?
Yes. | mean he certainly consulted with us but he
was -- he was -- he had to deal with the witnesses
so that was his call to make.

And when you say "he had to consult with us", who

is the "us", you and Mrs. M| gaard?
Yes.
002623. Again, this is a letter from Murray Brown
to M. Fainstein on the issue of w tnesses, and
just talking about -- | think at this time
M . Brown was saying |lookit, |I haven't got
M. Wolch's list so | don't know what we're gonna
do, but he says:
"We can understand that the Court ...",
or he says:
" assume for the sake of so
i ndicating, that M. Wlch may wi sh to
have the followi ng witnesses called:",
and there is a couple on here, Dr. Ferris and Dr.
Mar kest eyn, and they were not called as witnesses
at the reference; correct?
| don't recall.

And do -- | think February 5, 1992 the secretor

test of David M| gaard was conmpl eted that showed
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he had -- that showed he was a secretor; do you
recall | earning about that?

Ri ght, | do.

And was that the reason that Dr. Ferris and Dr.
Mar kest eyn were not called as witnesses?

| don't recall.

158496. And this is a lengthy letter from

M. Wolch to Chief Justice Lamer about wi tnesses,

and again, | don't propose to go through all of

it. Are you able -- mybe we can go to the second

page. Wuld you have had input into this, M.

Asper, about -- and what he is tal king about is

the order of witnesses, the grouping of witnesses,

t hi ngs of that nature?
| may have. | don't recall

And he tal ks here, it |ooks at this point about

as to how this inmpacts on the calling of

Drs. Ferris and Markesteyn and perhaps

Dr. Emson before the Court.™"

And it would appear that, at l|east at this point,

the plan was to call them are you able to
comment on that?
Looks like it, but | don't recall.

Next page, Discussion with David M| gaard, and
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think there was some concern expressed about David
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Ml gaard's -- unm, |'m not sure what the right

termis -- but his, whether he was nmentally or

physically able to testify. Do you recall that

being due to his condition there m ght be concerns

about his ability to give evidence?
Yes.

And what do you recall about that?

Well in a general sense, and | can coment sort

over a period of time knowi ng him and the

of

psychiatric record |I think bears it out, David was

susceptible to losing his lucidity and he was

susceptible to periods of being out of touch with

reality, and there had been an enormous amount

of

stress in the weeks and nonths pre -- inmmediately

precedi ng the Supreme Court hearing and he had

been, let's say, up and down in the -- in the

in that period |eading up to the hearing, and we

were concerned about his ability to hold it

t oget her .

And do you recall if that had been conveyed to the

Court ?
| believe it was, yes.
And | believe that -- and I'm not sure if this

anecdotal or direct evidence -- but that Chief
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Justice Lamer had indicated at some point to
counsel that the first witness he wanted to hear
was David M| gaard; is that right?

Yes, yes.

And did that catch you a bit off guard?

Well, umm | -- 1 can't say that. | don't recal
that, that event, |I -- | know it happened but |
just don't recall having any -- | don't recall it

occurring or having a reaction to it.

And so there would have been a concern around this
time, though, whether David M| gaard would --
woul d be -- would be able to handle testifying; is
that fair?

Yes.

And did you have concerns about his -- his, umm,
as far as testifying, his ability to recollect
facts?

Oh, I"'mnot sure it was so much his ability to
recollect facts as his ability to stay

cl ear - headed and focused, --

And - -

-- irrespective of whether he had good or bad
recol |l ection.

And maybe let me put it this way; do you recal

whet her he had difficulties with distinguishing
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bet ween what he recall ed happeni ng, what he

t hought happened, and what he m ght have been told
had happened, or what he thought must have
happened, --

well, --

-- that type of thing? --

-- yeah, | think that's a fair assessnent. And |
do recall, 1 think it was in this period

i mmedi ately before the hearing he was getting nore
absences from the day parole, fromthe prison, and
I, I was doing a lot of the driving around. And
you may be right, because we were discussing, and
we were discussing all of the information of the
case, it was comng at us like a blizzard. And |
have to say, though, that he -- it -- | think the
problem was, nmy recollection is the problem was

|l ess trying to recall on the basis of bits and

pi eces of information gathered over time than it

was his reaction to having to recall in the first
pl ace.
And so, just again on the point about what -- and

in fact he ended up giving evidence, and | think,
did you spend some tinme to prepare him for the
giving of evidence?

We tried, yes.
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And did you have a concern or did you observe that
there may have been some chall enges distinguishing
bet ween what he recall ed and perhaps what he had
read or been informed may have happened?

That's probably accurate. | don't recall, but
that's probably accurate.

Did you have concerns -- and again, not that, |I'm
not suggesting that he was intending to tel

t hi ngs that were not true -- but did you have
concerns that the reliability of what he was
sayi ng may have been affected by what had gone on
in his life for the last 20 years?

Oh, certainly, certainly. Look, the best we could
say to David -- and | do have a recollection of
Hersh, and it may have been in Ottawa, trying to
cal m hi m down and just tell himto just tell it as
best he could remenmber it, because David was
extremely agitated through this whole period and
the period | eading up.

| saw a reference in one transcript or one
document where -- and | think it was attributed to
you -- that you may not have advised, in advance
of David Ml gaard testifying, that you didn't tel
hi m what M. Justice Tallis was gonna say David

had told him do you remenber that?
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Don't recall that.

And, | mean, is that possible? And |I think the
comment was that maybe for that reason, that you
didn't want to get him agitated or confused, that
you wouldn't tell him what you had heard M.
Tallis was gonna say; do you recall that at all?

| don't, but it's possible.

157294, and this is January 29th, '92, your letter
to Rob Frater, and again just -- there's a couple
of statements here, and we've referred to these on
a nunmber of occasions, (V1il) (V11) (V1i1)--, (V9)
(V9)----, (V6)--- (V6)-, these were all statenments
on M. Caldwell's file that were assaults or
attenpted assaults in and around the time | think,
or prior to Gail MIller's nmurder, and it would
appear that you were asking that those go on the
reference case record; is that correct? Do you
recall --

| don't recall this, but yes, that's what | was
doi ng.

And | think when we take a | ook at the | egal
argument that was filed with the Court at the end
of the case, | think these were referred to as
saying lookit, there was non-disclosure, these

statements the Crown had and they didn't give them
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to us. Do you recall that being one of the
grounds?
No, | don't.
009799, this is January -- go to the next page, a
letter from Murray Brown to Fainstein with a copy
to Hersh Wbl ch, and this tal ks about again witness
lists and he says:
"We woul d expect that the Court would
want to hear from Detectives Short,
Macki e & Karst, Deborah Hall and Ute
Frank."
And | think there's some | ater correspondence
t hat indicates Detective Short was ill and M.
Macki e was out of the country, so does this
assi st your menory at all as to who wanted these
people called? It |looks Iike M. Brown may have
wanted them call ed, and you. Do you know?
It doesn't ring a bell.
165771, this is a letter to Kim Rossnmo from you
with the RCMP, a profile sheet prepared with
respect to Larry Fisher, and | think what's being
referred to there, M. Asper, is that in |late
1991, based on your second application, the RCMP
did a profile sheet or a comparison of those rapes

and it appears you are sending this to M. Rossno
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for his review?

Yes.

And was M. Rossno retained as an expert or an
assistant to assist you in the preparation of the
case?

Yes.

165773, this is a letter February 5, 1992 from M.
Wolch to a Dr. Fred Shane sending materials about
Ni chol John and asking him-- let me just find
where the -- it appears that you are seeking sone
expert advice fromhimwth respect to Nichol
John. Do you recall that?

Yes.

And what -- who was Dr. Shane and what was he
doing for you?

He's a forensic psychiatrist in Wnni peg and he
was obvi ously consulted on the Nichol John
hypnoti sm | think he did, he's famliar with
hypnotismin his practice.

And do you recall what he advised you or what

his --

No, | don't.

Go to 165682, and this is just for the record,
February 3, 1992, this is the |lab report

confirmng that David Ml gaard is an A secretor.
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You recall l|earning of that information, is that
correct, around that time?
At some point, yes.
Did that surprise you?
| think it would be fair to say nothing was going
to surprise me by this point.
And why is that?
It had been a | ong haul .
165774, this is another letter from this one is
from you to Dr. Shane and you are sending the
transcript of Ron W1lson and Nichol John fromthe
Supreme Court hearing as well as the investigation
reports, and those investigation reports | think
are the key ones that dealt with, where the police
reported on their dealings with Nichol John and
Ron Wl son, it says:
"I hope this documentation wll assist
you in preparing an opinion with respect
to the Nichol John evidence."
Does that assist you at all in telling us what
t he opinion was you were seeking from him and
what it was?
No.
165775, and Dr. Shane, | don't think there's

anything put forward to the Court, the Supreme
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Court from Dr. Shane?
Well, | have a feeling that this was for a verbal
consultation with M. Wl ch and | in preparing
closing argument, that's my recollection, to the
extent it exists.
Now, Dr. Flem ng testified. s it possible that
it m ght have been to assist with questioning hin?
It m ght have been for that too.
165775 is a letter February 10th to Dr. Merry
sending the |l ab report and you ask him
"I's it possible that an individual can
at one time be a secretor and at a |l ater
time be a non-secretor?"
And whet her the ingestion of drug affects the
testing for secretor status and what is the nost
reliable testing procedure avail able. Were you
guestioning or challenging the results of the
secretor test or were you sinply just verifying
that they were right?
| don't recall challenging. | mean, | don't
recall writing this letter. It 1 ooks to ne |ike
we're trying to verify what they did.
009854. | apol ogi ze, M. Asper, going through al
t he Supreme Court matters. | know you say you

don't have a recollection of many of the events;
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however, you are the witness that | have to ask
about these things, so 009854 --

| don't know why. It's odd, it's the nost recent
part and it's gone, it's gone fromny menory.
Well, 1'"Il go through some of these documents and
we'll see if they m ght assist what happened.
Sorry, 009853 is the doc ID, this is the second
page, and this is actually a letter to your agent
for filing, but it is -- if we can go to the next
page, it's subm ssions of counsel on behal f of
David Ml gaard as to the test to be enployed on
the reference, and | can give you a bit of
background. It's my understanding that at some
poi nt Chief Justice Lamer or the Court, the
guestion was raised, okay, what is the test that
the Court applies on this reference. Do you
recall that being raised as an issue or com ng up?
Yes, | recall it com ng up.

And | think what happened is the parties were
asked to make written subm ssions, perhaps even
oral subm ssions, but certainly written

subm ssions as to what should the test be, and
then the Court rendered a ruling on that which
"1l show you in a noment. Do you remenber that

happeni ng?
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And this
you have
know?

My recol

anot her |

Page 27395

is a brief for subm ssions fil ed. Woul d

pl ayed a part in preparing this do you

ection is that we referred this to

awyer in our firmwho was famliar and

had expertise in appellate matters and that she

woul d have driven the composition of this

docunent .

We may have had i nput, but she would

have authored it | think.

And if we can go to 009859, just a couple of --

paragraph 14, and the subm ssion that you and M.

Wbl ch made on behalf of the M| gaards is, submts

t hat :

t he approach used in Truscott --

Meani ng the reference,

-- should be used on this Reference.
That is, the Court should hear and
consider all relevant new evidence,

whet her adm ssi ble under a test for new
evi dence or not; should weigh this
evidence along with the evidence at
trial; should determ ne what, if any
evidence is credible; and should

determ ne whether all of the credible
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evi dence causes the Court to doubt the
correctness of the conviction."

And again, do you recall that being the position

put forward at the time?

Generally, yes.

And go to 009862, and the closing paragraph you

say:
"The words "m scarriage of justice" do
not | end thenselves to easy definition.
It is obviously a broad concept. It is
subm tted that exanples of m scarriages
woul d be situations where it is proved
on bal ance that the convicted person is
i nnocent; where it is proved on bal ance
that the trial evidence was false or
fabricated; or where it is proved on
bal ance that another is responsible for
the crime. If the Applicant can neet
this test, it is submtted that the
Reference question should be answered in
the affirmative."

And | think that's simlar to what we discussed

earlier today about the various things that could

make a m scarriage of justice; is that fair?

Ri ght .
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305225 -- actually, let me just back up. Sorry,
before I call up that reference, if we could cal
up 208523, and this is the transcript for January
16th, 1992, if we can just go to the next page, or
actually the third page, and this is before the
five member panel of the Court, and it has you
|isted as being in appearance, and | think this
was the opening, | don't think there's any
wi t nesses, but this is where remarks were made.
Do you recall attending that session?
| do.
And if we could go to 208528, and |I'm just trying
to identify, M. Asper, if we can, at which of the
meetings it was that Chief Justice Lamer had put
forward these limts you had tal ked about, and
this is him speaking and he says:
"Pursuant to this --"
And | think it was the order,
"-- 1 had three meetings with the
| awyers; two in my chanbers and one in
public. At the first meeting where al
counsel were present except M. Fisher's
counsel, a certain nunmber of decisions
were made which I would like to

reiterate now so that they may be
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endorsed by the Court. Some of those
deci sions that were made have to be made
by the Court. It is not sufficient that
t hey be made by a Judge of the Court.

Al'l |l awyers here present -- and | need
not repeat -- are representing parties

t hat have been granted status under

Section 53(6) of the Supreme Court Act,

which | believe should be read for the
benefit of all."
He goes on to read it. And t hen:
"Of course M. Fisher's counsel was not
t here because our second meeting was to
determ ne whet her he woul d be granted
status, which he has. At that neeting
it was decided that (1) the attorneys
representing the Attorney General for
Canada woul d adopt a neutral position in
t he Reference;"
And then some information about contacting the
Court. There's an issue, if we can scroll down,
about M. |l acobucci being on the Court, and then
if we can go to the next page, he then tal ks
about the second neeting that M. Fisher was

given status, and then:
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"The right to cross-exam
will be determ ned on an

matters develop. We wil

ne witnesses
ad hoc basis as

hear you on an

ad hoc basis whenever you feel you

shoul d be allowed to put
this regard, it is to be

and | reiterate this -- t

guesti ons. I n
remenbered --

hat this is not

atrial; this is not a rehearing of an

appeal; nor is it a Royal

I nquiry into certain matt

Comm ssi on of

ers. It is a

Reference that is governed by very few

sections in the Supreme Court Act and a

coupl e of sections in our

Court ."

rul es of

And the next page, just scroll down:

"We have been asked by Cabinet to assi st

them in exercising their

power of nmercy,

which is an adm nistrative power. We

are entitled in that regard to do nost

of what Cabinet itself could do. We

intend to proceed judicially, though I

think we could not necessarily go that

route.”
And then tal ks about the rul es of

bei ng applicable.
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Is that -- are you able to tel
us, would those be the conments that you were
referring to or were there previous coments that
woul d have been --

Well, if my recollection is correct, ny
recollection would be that there was a meeting in
whi ch the chief was quite pointed, nore pointed
than he is on the record. He is being on the
record in this proceeding.

Okay. So that this -- it was not --

This is a fair, | think, reflection. | just have
a recollection at one of the meetings that he was
quite, as | say, pointed.

And that was in his chanbers do you think?

| believe so, yes.

If we can go to 305225, and this is the February
28th, '92 order of the Supreme Court that set out
the test, and I'll just quickly go through -- if
we can go to page 3, parts of it, under (a),
think they say that if the Court is satisfied
beyond a reasonabl e doubt that David M| gaard is
i nnocent, that that would be a m scarriage of
justice and there would be a certain remedy, |

t hink a pardon, free pardon; (b), they said that

if on the preponderance of evidence they found
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David Ml gaard is innocent of the nurder of Gai
MIller, that that would be a m scarriage of
justice and that they would grant a remedy or be
open to apply to re-open an application for |eave
to appeal . Next page, three, that:
"The conti nued conviction of David
M | gaard woul d constitute a m scarri age
of justice if there is new evidence put
before this Court which is relevant to
the issue of David Ml gaard's quilt,
which is reasonably capabl e of belief,
and which, taken together with the
evi dence adduced at trial, could
reasonably be expected to have affected
the verdict."
And in which case they would consider ordering
the conviction be quashed and to direct a new
trial. So would this provision here being, okay,
if you couldn't prove David Ml gaard's innocence
either on a bal ance of probabilities or beyond a
reasonabl e doubt, if you could show or have
evidence that could reasonably be expected to
have affected the verdict, you would get -- there
woul d be a m scarriage of justice and you could

get a remedy. Is that a fair reading of that?
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Yes.
And 1'Il come back to that when we get into the
deci si on.

216144, this is a letter
February 13, 1992 from Tony Merchant to M. Wl ch
enclosing a copy of his file, and | believe M.
Merchant's evidence was that this was the first
time he had been, | think he said the first tinme
he had been asked for his file by you or M. Wbl ch
and, if not that, it was certainly when he first
delivered it. Do you recall that being the case?
| don't recall this at all.
And do you know why M. Wbl ch had asked for it or
what was in the file?
No, | don't recall
MR. HODSON: This is probably an
appropriate spot to break, M. Comm ssioner.
(Adj ourned at 2:53 p.m)

(Reconvened at 3:21 p.m)

BY MR. HODSON:

"Il turn now, M. Asper, to what we've called the
scri pt docunent, which is the five page police
document . You are famliar with what |I'm tal king
about ?

Yes.
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116619, and this is a letter from M. Wlch to
Murray Brown saying:
"I "menclosing the first page of four
pages which appears to be a summary
which was found in the Mller file.
bel i eve David Asper provided a copy of
this to Eric sometime ago and asked if
he could determ ne who prepared this
particular summary."
And then actually if we can go to 006799, and
this, we'll just quickly, the first four pages
are police summaries. Then if you can go to the
| ast page, 803, this is the summary docunent, and
we' ve been through this docunment on a nunber of
occasions, M. Asper, with a nunber of witnesses,
so | don't propose to go through it. Can you
tell me, what is your recollection of when and
how this document was found and what
significance, if any, you placed on it?
My best recollection is that we came across it
while we were in Ottawa at the Supreme Court
hearings and we just came across it as we were
reviewi ng docunments. Assum ng that to be the
case, or irrespective of when we found it, when we

did find it, it hit us |like a ton of bricks.
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And why is that?

Because sonebody had prepared the script of what
the witnesses were going to say in order to
implicate David and create a case against, on

whi ch a prosecution could be conducted.

And what caused you to concl ude that?

"' m not sure | understand your questi on.

Okay. | think you said that you found the
document and you said that this was a script
document that the police used to put together the
case and to get the witnesses' evidence; is that
right?

Yes.

And did you know at that time who prepared the
docunment, when they prepared it and what the

pur pose was?

No. We may have known when it was prepared -- the
date on it, but I don't think we knew who prepared
it.
Would it be fair to say that based on your reading
of it or M. Wblch's reading of it, reading of the
document itself w thout any other information, you
concluded that it was a docunment that may have or
was used by the police to influence or coerce or

mani pul ate wi tnesses' testimny?
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Yes.
And did you ever find out any nore than -- let nme
rephrase that. | think it was used at the Supreme
Court, if I'"mnot m staken, for that purpose, and

certainly in the media there's some report that
says this is a docunent, and | think the word
"smoki ng gun" was used fromtime to tinme, |ook,
this is a significant document that shows or
proves what we've been saying all along, that the
police coerced these witnesses, words to that
effect. s that a fair summary?
Yes.
155018, this is Fred Shane's report back and he's
got two articles on post-traumatic stress disorder
and sonme literature. Scroll down:
"Also - N.B! - did she have fl ashbacks
before M| gaard situation. Often
i ndividuals with traumati c backgrounds
such as hers may have psychol ogi cal
sequal ae --"
' m not sure if |I'm saying that right,
"-- in the formof flashbacks. Also -
N.B. to ask Dr. Flem ng when did
Ni chol e's flashbacks begi n?"

And then a bill, go to the next page, for $3, 200
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for services rendered. | wasn't able to find any
ot her report of Dr. Shane. Do you know if there
was any other written report provided?
| don't recall. | don't think so. | think he
sent us material to read and then to use.
Do you remember his conclusions of what he said
about Nichol John?
No.
155546, and this is February 18, 1992 from Dr.
Merry back to you and just says David M Il gaard
al ways was and always will be a blood group A
antigen secretor all the time and then goes on to
tal k about the testing procedure. ls it fair to
say at this point that you would have accepted
that David M| gaard was a type A secretor?
Yes.
228041, there's a couple of documents here, this
is around February 18, 1982, "Police created
game-plan for Ml gaard: lawyers." And this is
during the reference, but | think it's comments
made by you outside the hearing room
"M | gaard's other |awyer, David Asper,
said the document appears to be an
attenpt to "connect the dots" between

t he murder and theory. Key witnesses
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changed their stories to along the |ines

of the theory after they were brought

back to Saskatoon, requestioned and

driven around the murder scene, he said.
"I think it's more than

coi ncidence that WIlson and John bought

into the theory. Up until the little

trip to Saskatoon they were adamant t hat

not hi ng had happened, and then over a

t wo- day period, magically, their stories

mrror the document,"” Asper told
reporters.”

And so again that would be an accurate statenment

of what your view was at the tinme about where

this document fit into what the police were

doi ng?

Yes.

And again 004258, and just again a sim/lar

coment, this is M. Roberts, that:
"I think the police theory is set out in
this document and that [key wi tnesses]
bought into the theory."

The police had two points, the death and they had

their own theory:

"They had to connect the dots,"
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M . Asper said, adding that someone put
the theory to paper and the police were
then instructed to round up the required
wi t nesses.”
And again, was that your view at the time, that
| ast part, that someone put this on paper and
instructed the police to round up the required
wi t nesses?
Yes.
And what was that based on?
Sonmebody putting the theory on a piece of paper
and going and getting WIson and John and getting
themto mmc what was on the piece of paper.
And the source of that, or the basis, was it based
on your reading of the document and your beli ef
t hat that's what happened or nmust have happened or
was there some other piece of information in
addition to the document that |led you to the
concl usion that --
| believe the document itself has a |ist of
suggestions, one of which is that they be
re-questioned.
Ri ght . No, and |I'm sorry, | guess apart fromthe
docunent, when you made this conment that someone

put the theory to paper and the police were then
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instructed to round up the required witnesses,
were you relying solely on --

| think I was just saying what | think nmust have
happened.

Okay. Based on what you read in the docunent?
And common sense and what actually happened.

Okay. So what you knew about the case, commopn
sense, reading the document, but was there any

ot her piece of information where you heard police
officer X say this is what we did?

No.

Ckay. 169905, this is a memo February 24, 1992
from Bob Harris. Do you remember Bob Harris
calling you?

No.

Bob Harris was the fifth motel room visitor and he
gave evidence before this Comm ssion of lnquiry in
a manner simlar to what's in your memorandum
here, and | don't propose to go through it other

t han aski ng about your recollection, but you don't
recall him?

No | don't.

157427. This is a March 2, 1992 letter from you
to M. Frater and you are saying that:

"... | can advise that we will be
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seeking to call Kim Rossnmo, who is a

Vancouver City Police Officer ...",

and you give particulars, and:

Also ... ask ... arrange for the
presence of (V4)---- (V4)--- and (V10)
(VvV1i0)- (Vi0)--. | believe that M.
WIlliam of your office, or Sgt. Pearson
will know where to reach "
them And |'m wondering, | don't think

Kim Rossno testified at the Supreme Court and |I'm
wonderi ng what happened between this letter and
why he didn't testify?
| don't know.
And | think Dr. Rossno, or Kim Rossnob, prepared a
video re-enactnment; is that right?
| can't recall.
117085, |I'm sorry, the doc. IDis 117084. And
this is a letter of M. Wlch to M. Frater, again
about witnesses, and:
"Detective Sergeant Mackie and
Li eutenant Short - are these witnesses
to be called and if so; Wen?
appreciate that Officer Short apparently
is not healthy and may have to be

excused. | do not know what the
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circumstances are regardi ng Macki e.
t hi nk he played a fairly significant
role in the case. | am particularly
interested in pursuing the identity of
t he aut hor of the summary that was
prepared prior to the arrival of
| nspect or Roberts. | do not know if
Macki e or Short can shed any |ight on
this subject but | think all efforts
should be made to find the author if at
all possible.”
Agai n, does this assist your nmenmory at all about
Short and Macki e being witnesses?
No.
The five-page docunent, | think you said that it
was used by the police and they were instructed to
go out and get witnesses to fit their evidence to
the script; would it be fair to say that that
woul d be the suggestion, that that would fit in,
be simlar to what you were already saying about
Wl son, John, and Cadrain, that the police
wrongfully influenced their testinmny, would the
script document be another component of that?
| think the script docunment is just, is just the

evi dence of what we were saying.
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Right. So that it's part of the same m scarriage
of justice that you'd been tal king about, it was a

pi ece of evidence that you were relying upon to
say "there's police m sconduct, they wrongfully
i nfluenced witnesses, and that's a m scarriage of
justice"?
That's correct.
Next page. And, again, there is a reference here
about doctor -- or Kim Rossnmo, again from
M . Wbl ch, and about the preparation of a video.
And, again, do you have any recollection about
anything further than what's in the docunent?
No. | don't recall this.
Now there is also an affidavit of Joyce M| gaard
that M. Wl ch says, he expects to have it filed,
and he says:
"As indicated ... Joyce is prepared to
testify if required and the same would
apply to Paul Henderson;"
Are you able to shed any |light as to why Joyce
M | gaard and Paul Henderson did not testify or
were not called as witnesses?
| can't recall.
010127. This is an affidavit of Joyce M| gaard

that was filed with the Supreme Court, it was
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sworn on February 29th, 1992. If we can go to
page 010130, in her affidavit she swears that:
"l am advised by M. Wlch that this
Court is interested in determ ning what
di scl osure was made avail able to Justice
Tallis at the time and given that the
files apparently are either |ost or

destroyed | have reviewed the materi al

etcetera, and it goes on to tal k about sone
attachments. Does this accord with your
under st andi ng, M. Asper, about this issue being
before the Court, namely that the Supreme Court
was interested in determ ning what disclosure was
made available to Justice Tallis at the time?

|, M. Hodson, | accept that that was an issue.
do not recall it.

Ckay. If we can go to 301002.

| may have post-traumatic stress disorder fromthe
Supreme Court hearing, that may be it.

301002 is a March 11th, 1992 report of Sergeant
Pearson to M. Eugene WIllians, and the evidence
we heard from M. Caldwell and Sergeant Pearson is
that | think around | ate February/early March 1992

t hat Sergeant Pearson was asked to go and
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interview M. Caldwell, | believe with a view to
having himtestify at the reference hearing. And,
in particular, M. Caldwell went to review his
prosecution file to identify or to find out

whet her the five-page script or theory or whatever

docunment -- | can't recall what name we've decided
to call it but | think you' ve referred to it as
the script document -- and whether that was on his

file at the time or in 1991?

COMM SSI ONER MacCALLUM: Just on that
subject, M. Hodson, | don't know whether it's
been generally conceded that Detective Macki e was
t he aut hor of that document or not, if that's the
belief then we -- it could be referred to as the
"Mackie summary".

MR. HODSON: Yeah. And in fairness |
think, I know it's been called a number of
different things, M. Mackie did testify, |
believe, that he did prepare it.

COMM SSI ONER MacCALLUM: That he did?

MR. HODSON: That he did, yes, that he
prepared it or he believed he did.

COMM SSI ONER MacCALLUM: Wel |, excuse ne,
it just seens that -- | remember an issue arising

at one time about referring to it as a "snmoking
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gun", which | objected to on the basis that it
was a | oaded term no pun intended. But now it's
being called a script, which is probably also
| oaded al though not in the sanme way, and | have
some concern about that being repeated --

MR. HODSON: Yeah, sure. And in fairness
to M. Asper | think |I called it --

COWM SSI ONER Mac CALLUM: -- to the extent
that it becomes a concession or is viewed as a

concession. So if we could -- let's call it the
"Macki e summary" for now, --

MR. HODSON: Sure.

COWMM SSI ONER MacCALLUM: -- and, if it
devel ops that it is not his conmposition, then
we'll have to say so.

MR. HODSON: Okay.

BY MR. HODSON:
And | apol ogize, | think, M. Asper. | put it to
you initially as being the script document, but |
think we're on the sanme page that it's the Mackie
summary, if we can call it that.
In any event, | wanted to ask
you about your recollection about these matters

involving M. Caldwell as a witness, and | think

M. Caldwell said that he was -- in fact | think
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he even went to Ottawa and thought he'd be called
and ended up not being called; do you recall those
circumstances?
No, | don't.
COMM SSI ONER MacCALLUM: That was Cal dwel |
not being called?
MR. HODSON: Yes.
COWM SSI ONER MacCALLUM:.  Okay.
BY MR. HODSON:
And woul d that be something that M. Wl ch would
have dealt with?
Yes.
Go to 301105, which is | think part of this
document. And this is a handwritten note that is
attached to M. Caldwell's statement at the tinme,
and we've heard evidence from M. Cal dwell about
this, that at the, | think it was the prelimnary
hearing, he's got Ms. MIller, Mary Marcoux and
Al bert Cadrain -- | think it was actually Peggy
MIler who also testified to this effect --
hearing Nichol John in the wi tness room say:
"l don't know why he didn't kill me too
- I was right there + saw it all, but
"' m not going to say nothing".

And | think this was a note that was di scovered,
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"' m not sure, but it may have been di scovered
around February-March of '92 when M. Cal dwell
was reviewi ng his file. Do you have any

recoll ection of becom ng aware of this note that
M . Caldwell found on his file?

No.

If we can go to 159537. This is a letter dated
March 21, 1992 from a fell ow by the nane of

M chael Breckenridge, and just go to the next
page, we'll see his name and signature, go back to
the first page, it's addressed to M. Wl ch. And
March 21 would be, | think, right around -- I'm
not sure if there were still witnesses |left, but
it would be around towards the end of the
reference case. You're famliar with who M chae
Breckenridge is, M. Asper?

Yes.

And can you tell us, what is your recollection of
when he contacted M. Wbl ch or you and what you
people did with that information, or what you did
or M. Wl ch did, or what you know was done with
it?

| don't recall.

What do you remenber about M. Breckenridge and

what he had to say?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

Page 27418

A Umm, well he, umm, | think he was the one who
first alleged the coverup in the Attorney
General's office, that it involved Roy Romanow,
and that's about all | can recall.

Q Okay. And I'll maybe go through some of the
docunents and see if this m ght assist you. He --
this is the first letter, March 21, and let ne
pause.

| think at this time, back in
August of 1991, at |east M. MCl oskey and Paul
Henderson had publicly stated that David M | gaard
had been framed and that there was a coverup by
Justice officials in the handling of the -- in
concealing the Fisher matter from police,
M | gaards, public, etcetera; correct, that was
the --
Correct.

Q And in fact it was M. Kujawa who handl ed both the
appeal of the David Ml gaard matter and the Larry
Fi sher matters; correct?

A Ri ght .

Q That was known around that time as well ?

A Ri ght, we knew t hat.

Q And so the allegation was, correct me if |I'm
wrong, that in particular M. Kujawa would have to
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be part of the coverup because you were saying he
had both files and covered up the Fisher file and
kept it from M. Tallis and from the M| gaards;
correct, that would be the basis?
Ri ght . Ri ght .
So here's a letter March 21 saying he's been:
"... watching with interest the David
M | gaard case since | worked in the
Attorney Generals Dept. in Sask. at the
time of those cases (Fisher and
M | gaard)."
He tal ks about:
"My job was to process the crim nal
files."
He tal ks about Kujawa and Romanow, then scrol
down, he says:
"I remenber delivering both cases to
Serge at the same time. The general
feeling in the Dept. at the time was
that these were to high profile cases
that the N.D.P. could appear to get
great political mleage from...",
etcetera. And then the next page.
"Today, | would suggest that there is a

cover up by the present adm nistration
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to hide the sins of the Bl akeney
regime."
And woul d you have becone aware of this letter
when M. Wil ch received it around -- or when he
received it? Do you know when he received it,
woul d it have been around March 217
You know, |, the only thing I can recall about
this whole thing, frankly, was not believing that
M . Romanow woul d be involved in anything such as
was being alleged.
And why do you say that?
Unm because | knew M. Romanow, had a huge amount
of respect for him and | believe he was involved
with the Victoria Conference constitutional
preparations at the tinme. And | don't think
M . Breckenridge says it in this letter, but when
the time frame became obvious, | -- ny
recollection is that M. Romanow was trying to
recreate the constitution with the Prime M nister.
And so did that cause you to doubt
M . Breckenridge's story?

It made me wonder whether M. Romanow could be

invol ved, | just --
Okay.
And that's ny -- and as | say, it may not be off
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this communication, but that's my only general
recollection of this whole incident.

And so the fact that M. Breckenridge says

M . Romanow was involved in this coverup, and you
say "well | know he wasn't there at the time, he
was fixing the constitution", --

That was ny thinking.

-- right, your thinking --

-- that therefore he couldn't have been involved,

t hat caused you to say "well, okay, he wasn't

i nvol ved", but did it cause you to say "well maybe
M . Breckenridge isn't right with anything he
says"?

No, frankly it -- I, as | recall this, it made us
wonder whet her M. Kujawa m ght have been aware of
the Fisher information at the time he was
prosecuting M| gaard's appeal, and whether there
may have been a disclosure issue.

And so if -- can we assune that this letter, or do
you know whether this letter would have been
received around the time it's dated, March 21,
‘927

You know, this is, the letter is a rem nder, but I

can't speak to the details of when it was received
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or when | saw it.

And | guess the question is that here is a letter

from someone who says he worked there at the t

i me

t hat brought both files, the Fisher and M| gaard

files, to M. Kujawa at the time, and says there

was a coverup, which is consistent with what
M. MCl oskey and M. Henderson had st ated
publicly in August of '91; correct?

That's correct.

And |'m wondering why you wouldn't have put this

i nformati on before the Supreme Court, for exanple,

or taken steps to say "okay, here", because if

what M. Breckenridge is saying is true that would

be a m scarriage of justice; would you agree?
Yes.

And so |I'm wondering what happened and why thi

S

wasn't put forward to the Supreme Court when it

was received; are you able to tell wus?

| don't know. | don't know. It's possible it
somet hing that we | ooked at and deci ded wasn't
worth pursuing at that point.

Okay. We'll come back to M. Breckenridge in

moment .

S

a

| now want to turn to 218223.

And this is a copy of the final subm ssion or
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t he Supreme Court, and is it fair to say that you
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woul d have been involved in some way in either the
preparation of this or the input into what was put
forward to the Court?

Yes.

And if we can go to 218228, and this is page 4,
and when | say "you" I'"'mreferring to you and

M. Wlch, if you're okay with that, or counsel.

It says:
"It is submtted that the M | gaard case,
l'i ke that involving Donald Marshall, is
an exanple of a situation where |ack of
di scl osure has been an inportant
contributing factor in causing a
m scarriage of justice."

And that would be an accurate statement; is that

correct?

Yes.

And:

"Counsel for Ml gaard submts that the
following relevant information was
wi t hhel d: ",

"' m not going to go through this all because it

goes on for about five pages, but a couple of
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t hem here. One tal ks about the Crown theory of
where it took place, and listed in the

argunent -- if we can go to the next page -- are
a number of names of witnesses, and | believe
it's a summary of a bunch of information that you

gl eaned from police reports, is that fair, --

-- or witness statements?

-- looks like it, yes.

And, again, the next page is again a number of --
information, and go to the next page, it goes
right up to x). So, again, one of the grounds of
m scarriage of justice put forward to the Suprene
Court was that there was a |ack of proper

di scl osure by the Crown and here are all of the
pi eces of information that should have been

di scl osed that weren't that constituted a

m scarriage of justice; is that a fair sunmmary?

Yes.

And here we tal k about the (V4)--- information,
and again, | think you told nme yesterday you don't
recall much of the (V4)--- details?

| don't.

And if we can scroll down to number 4, raised is

the fact of (V9) (V9)----, another nurse who was
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attacked, and again this was an individual who
made a conpl ai nt. | don't think this was ever

connected to Larry Fisher but it was on the police

files, so again, that would be one matter; is that
correct?

Yes.

And then number 5 is the rape of (V1)--- (V1)-,

which is the, one of the Larry Fisher rapes, and
then the next page the (V2)----- rape, which was
the second Larry Fisher rape, and those two woul d
be put forward as grounds to say "lookit, this is
information that the Crown didn't disclose"?
Yes.
And then number 7 is the bone-handl ed hunting
knife and how it was held, or dealt with, again
there was an allegation that that was part of the
| ack of disclosure; is that correct?
Yes.
And | think if we can just go to the bottom you
say:
"It is submtted that the |ack of
di scl osure allowed the Crown to advance
a theory that could not be effectively
chal l enged. "

And then it goes on to give the details as to
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t hat . If you can go to 218234, you then concl ude
by sayi ng:
"It is therefore submtted that |ack of

di scl osure caused a m scarri age of

justice."

Yes.

And:
"The Crown was allowed to advance a
t heory that the Defence could not
effectively rebut."

Yes.

And do you recall there being any restriction or
[imtation inmposed by the Court as far as the
evidence that you could put forward, either by
documents or witnesses, on the issue of disclosure
by the Crown?
Don't recall that, no.
If we can go to 218235. Under The Present State
of the Evidence, The Original Wtnesses, you say:
"It is the position of David M| gaard
t hat highly coercive and i nproper police
tactics led to the witnesses, W /I son,

John and Cadrain, eventually giving

statements that incrimnated M| gaard.

And again, we touched on this before, but that
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woul d be the position you argued to the Court,
that the police had acted -- police m sconduct in
t hat they had coerced and used i nmproper tactics
to cause the evidence to give -- or the witnesses
to give false evidence?
Yes.
And, again, was there any restriction inposed by
the Court as far as the documents or w tnesses or
scope of exam nation to advance that argument?
| -- 1 don't recall. | don't think so but | don't
recall.
And then to page 218237, tal king about Nichol
John:
"She provided an incrimnating statenent
after coercive police questioning."”
And was there any restriction by the Court as far
as the docunents, evidence, or witnesses you
could put forward to establish that Nichol John
had been coerced by the police?
Not that | recall.
And the next page, please. And again, | think
this summari zes what you are sayi ng about what,
what you were saying was a m scarriage of justice
with respect to how the police treated Nichol

John. You call it, here:
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the investigative summary ... which
"predicts' what she would say ...",
"The pressure imposed upon her by being
in custody and subjected to the highly
obj ectionable techni ques of I|nspector

Roberts",

and then a:

conversation with W1 son

So, again, that would summarize the m scarriage

of justice you are putting forward at |east with

respect to Nichol John?

Yes.

218240, actually go to 218242, and this is the

sunmmary. It goes through the evidence of Hall and

Frank, etcetera, but it concl udes:
"It is therefore submtted that when the
mot el room evidence is submtted in its
entirety, the mpst that can be said is
that David M Il gaard, under the influence
of drugs, made a statement in a manner
and in circunstances consistent with
sarcasm and poor taste."

And |'m wondering at this point, M. Asper,

whet her -- and | hesitate to use the word "your

position"” or "the position on behalf of David
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M | gaard"” -- was the position on behalf of David
M|l gaard with respect to the notel incident at

t he conclusion of the Supreme Court reference

t hat somet hi ng happened but it was said as a

j oke, or was it still that nothing happened, or
are you able to --

| don't -- | don't recall. It | ooks to be that
somet hi ng happened in poor taste.

Okay. But do you have any recollection that --

| don't, but | don't have any recollection.

If we can go to 157482. This is a letter from you
to, or actually from M. Wlch to M. Frater, and
again | think it says after March 26th, '92, so
this would be towards the tail end, and it's

encl osi ng docunments. And what, what's being

encl osed are the docunents that relate to Larry
Fi sher's, the correspondence and the documents
relating to Larry Fisher's arrangenments to plead
guilty in Saskatchewan back in 1970-'71 in
correspondence with, here we see with Kenneth
McKay, Lawrence Greenberg, etcetera. And we've
been through all these documents; do you know why
t hese documents were being put in at this time?

| don't.

Do you know if it was to support the contention
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t hat there was some coverup or m scarriage of
justice arising from how Larry Fisher was dealt
with in Saskatchewan?

| don't know.

008879. This is the Suprenme Court decision of
August -- or pardon ne -- April 14, 1992, and |
woul d say that the judgement obviously speaks for
itself, but would it be fair to say that follow ng
this judgement, M. Asper, there was some ongoing
comment ary/ debate with the Government of

Saskat chewan officials and possibly even Federal
Justice about just what this decision meant for
David M | gaard?

Yes.

And | think some disagreement as to what it said,
what it didn't say, what it should have meant, or
etcetera; is that fair?

|, yes, | -- yes, there was debate, yeah. | can't
recall the details of it.

And | think you expressed at a | ater occasion,

al though the effect of the decision was that your
client, M. Ml gaard, was released from prison,
would it be fair to say that it did not resolve
all of his outstanding concerns?

That's correct.
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And can you el aborate on that? | mean | can take,
"1l take you through parts of the judgenment, but
is there anything that specifically --

My recollection was that the M nister took the

j udgenment, referred the case back for a new trial
in Saskatchewan, the Saskatchewan Department of
Justice stayed proceedings, and the stay left the
state of David's innocence in |linmbo, and that was
coupled with comments made, as | recall, by
various officials that supported the original

convi ction.

And - -

And so my recollection of the time was that this
had not cl eared Davi d.

And in fairness | think, after this decision, you
publicly, and with government officials as well as
M. Wbl ch, debated what this nmeant as far as

whet her there had been m sconduct, whether this
cleared David M| gaard, whether this meant they
shoul d re-open the investigation, and is it fair
to say that the judgenent |left sone issues open --
Very much so, yes.

-- that would have been relevant to M. Ml gaard's
quest, nunber 1, to clear his name, but 2, to --

that affected the re-opening of the investigation
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into the death of Gail MIller?

Yes, | think that's correct.

And | want to go through parts of this decision
with you. And I don't want to ask you to
interpret it, M. Asper, | appreciate that it's a
deci sion of the Supreme Court, but there are parts
in here where I would |ike to get your conmnment

about what it meant to your position and what

steps you took after that. And so if we could
just go through, go to page 008 -- just go to the
next page and we'll quickly go through. The next

page sets out the order-in-council materials which
we have seen. If we can go to the next page, it
then sets out the test, and |I went through the
test with you as to whether you could prove
i nnocence on a -- beyond a reasonabl e doubt or
bal ance of probabilities, and what would happen.
And then if we can go to the next page, no, next
page. And the Court stated:
"It is appropriate to begin by stating
that in our view David M| gaard had the
benefit of a fair trial in January of
1970. We have not been presented with
any probative evidence that the police

acted improperly in the investigation of
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t he robbery, sexual assault and murder
of Gail MIller or in their interviews
with any of the w tnesses. Nor has
evi dence been presented that there was
i nadequat e disclosure in accordance with
the practice prevailing at the time.
M | gaard was represented by able and
experienced counsel . No error in |aw or
procedure has been established. At the
conclusion of the first trial, there was
ampl e evidence upon which the jury,
whi ch had been properly instructed,
could return a verdict of guilty."
And if we can just go back to the previous page,
this commentary in this decision | believe was
used by certainly the Government of Saskatchewan,
and i ndeed Saskatoon City Police, to say that
"essentially we have been vindicated"; is that a
fair summary?
Yes.
And | am wondering if you could -- and was that
di sputed by you, and if so, on what basis?
Well | don't recall the specific, the specifics of
what happened after the decision in terms of what

we said, but it -- it's a little incongruous that
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the Court could find a mscarriage of justice and
the M nister of Justice order a new trial and the
Supreme Court have said that there was a fair
trial in the first case, in the first instance.

| think, and | stand to be corrected, | think what
the Court actually said is, not that there had
been a m scarriage of justice, but if he didn't
have an opportunity to present information before
a jury, it would be a mscarriage of justice, |
think that's what it says?

| understand that, but to the extent that the
evidence, or the material existed at his trial, at
the time of his trial in 1970, how could the trial
have been fair would be our view.

And so again is it fair to say, M. Asper, and
certainly subsequent correspondence details it,
that you and M. Wl ch and the M | gaards, although
the decision resulted in M. M| gaard getting out
of jail, is it fair to say you took issue with the
reasoni ng and the concl usions?

Yes.

And this would be one, and again |I'mreluctant to
get into debating or interpreting the decision,
but | just want to understand from you, it's fair

to say that the decision did not resolve issues
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and may have created as many issues as it
resolved; is that fair?
Yes.
And again the coment here:
"We have not been presented with any

probative evidence that the police acted

i mproperly
O in their interviews with any of the w tnesses,
and | believe at the Suprenme Court reference
| nspector Roberts testified, Detective Karst
testified and W1l son, John and Cadrain testified
about those interviews, and again, | believe that
the authorities, or some authorities after this
deci sion said your allegations that those three
wi tnesses were interviewed improperly, or their
evi dence was coerced, has been decided by the
Supreme Court against you; is that correct?
Yes.
And did you take issue with that?
Yes.
And on what basis?
My recollection is that to the extent that, |
believe the witnesses John and W I son had shaped
or conformed their story to the Mackie summary.

In my view that was evidence of inmproper conduct.
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No, |I'm sorry, maybe | didn't --
And | disagree with the judgment.

Okay, no, and | guess that's fine, and | think,

i f

| can take a step back, this Comm ssion of Inquiry

is looking into the conduct of the investigation,

t he conduct of the trial and the re-opening and

information that was avail able, and | think from a

number of the documents and a nunmber, from sone

of

the witnesses, this decision dealt with all three

of the prongs of our Terms of Reference, and do
take it, M. Asper, that you did not and do not
accept the Supreme Court of Canada's finding as
it's stated here, that the police did not act

i mproperly in their interviews with any of the
wi t nesses?

That's correct, | do not accept that finding.
And is it because you just don't agree with it?
| don't agree with it. | don't think the evide
supports that finding.

So just so that |I'm clear, what you are saying
t he evidence was there, they reached the wrong
concl usion?

Yes.

And simlarly they talk about inadequate

di scl osure in accordance with the practice
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prevailing at the time and | think they concl uded
t hat there was not, that there was proper

di scl osure at the tine. Based on the principles

at the time, is it fair to say that you disagree

with the conclusion because you think it's wrong?
Yes.
And go to the next page, the paragraph here where
t he Court says:
"I n our view, this evidence, together
with other evidence we have heard,
constitutes credi ble evidence that could
reasonably be expected to have affected
the verdict of the jury considering the
guilt or innocence of David Ml gaard."
And what the Court is referring to there is the
Ron Wl son recantation and the Larry Fisher
information, and they say:
"Our conclusion in this respect is not
to be taken as a finding of guilt
agai nst Fisher, nor indeed that the
evi dence would justify charging himwth
the murder of Gail MIller."
And again, this was relied upon by | think the
aut horities subsequently with respect to whether

the investigation into the death of Gail Ml ler
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shoul d have been re-opened and M. Fisher had

been foll owed up; is that fair, and --

Yes.

And do you take issue or do you disagree with this

concl usion of the Court?

Whi ch one?

The latter part, and maybe that's not a fair

guesti on because they are saying their concl usion

shoul d not be taken -- they are not prepared to

find the guilt of --

Sorry, | think that's reasonable in as nuch as --

' m not sure that's a fair question, M. Asper.
COWMM SSI ONER MacCALLUM: The paragraph

whi ch preceded, the top one, referred to Ron

W Il son's evidence at the Supreme Court?

MR. HODSON: Yeah. If we can just actually
scroll up a paragraph, I'"'msorry, | should have
read that:

"However, fresh evidence has been
presented to us. Ronald W I son, a key
witness at the trial, has recanted part
of his testimny. Additional evidence
has been presented with respect to the
al | eged notel room confession. Mor e

i mportantly, there was evidence |ed as
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to sexual assaults commtted by Larry

Fi sher which came to light in October

1970, when Fisher made a confession.”
So actually, I"msorry, it's actually all three.

COMM SSI ONER Mac CALLUM: No, |'m asking you
whet her in our view this evidence, they are
referring to the "More inportantly, there was
evidence led as to the sexual assaults,” or are
they referring as well to Ron W I son. It's hard
to believe that they are referring to Ron
Wl son's evidence before the Supreme Court in as
much as they asked that he be charged with
perjury.

MR. HODSON: | think, and maybe | can
assi st here. | think what the Court is saying,
and again we maybe all have our own
interpretations of this, that's why | was
reluctant to get into this, but that there's
three grounds, one is the fresh evidence, being
Ron Wl son has recanted part of his testinony,
nunber 1; additional evidence has been presented
with respect to the alleged nmotel room
confession, and that would be Hall, Frank and
Harris; and more inportantly, there was evidence

| ed as to sexual assaults commtted by Larry
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Fi sher which came to light in October, 1970, and
then | think the Court says this evidence, being
t hat paragraph, together with other evidence we
have heard, constitutes credible evidence that
could reasonably be expected to have affected the

verdict of the jury.

COWMM SSI ONER MacCALLUM:  Well, | don't know
if I"mever going to have to decide this, but you
can see nmy concern. | really don't know how they

can describe the first two items as credible
evi dence without making findings of credibility
and | think el sewhere they said they weren't.

MR. HODSON: Yeah. | think,
M. Comm ssioner, they had -- again, | think the
decision itself, what they later on say is we're
not prepared to make findings because this my go
back before a Court and | think there was some
reluctance to put -- | think that was their
expl anation, some reluctance to put in detailed
findings because they didn't want to affect any
subsequent proceedi ngs.

COMM SSI ONER MacCALLUM:  VWhich, on the
ot her hand, the evidence of the sexual assaults
commtted by Larry Fisher is a nore objective

matter to deal with.
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Well, and | was going to say that the confusing

part to me, if you go back to the first part of

t he decision, was that if you take the nanme of

perpetrator out of the sexual assaults, that

t he

informati on was available at the time of the tri al

and the name of the perpetrator, or some of the

i nformati on, because he commtted a crime after

the Gail MIller murder, and the nanme of the

perpetrator was certainly available at the appeal

hearing, and so if the Supreme Court said, and

said take the name out, if the perpetrator could

have affected the verdict and the informtion was

available at the time of the trial, how could the

trial have been fair is nmy problem
BY MR. HODSON:

Yeah, and |I think that's what | was getting to,

M . Asper, that -- and | think that's the position

you took after, and when |I say you, | mean you and

M. WIlch and the Ml gaards, that if there was a

fair trial and the Fisher information is what

gives M. Mlgaard a right to have a new tria

because it would affect the verdict, how could
have been a fair trial, and I think that's,

wi t hout getting into the debate, that was the

issue that | think you and the Attorney Gener al
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Saskat chewan and per haps even Federal Justice

| ocked horns on a bit later; is that fair?

Yes.

And then just down at the bottom you will recal
the test that | have set out, they say:

"As to the first, we are not satisfied
beyond a reasonabl e doubt that David

M |l gaard is innocent of the murder of

Gail MIller."

Secondl y:
"As to the second, we are not satisfied,
on the basis of the judicial record, the
Ref erence Case and the further evidence
heard on this Reference, on a
preponderance of all the evidence, that
David M| gaard is innocent of that
mur der . "

And | think on that point, M. Asper, | believe

after this decision, authorities took the
position that M. Ml gaard had not been believed
by the Court or he had failed in establishing his
i nnocence on a preponderance of evidence; is that
correct?

Yes.

And again, is this a conclusion that you took
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issue with?
Yes, but | don't recall the specifics on that one.
And then scroll down, and, M. Comm ssioner,
here's the coment | had referred to earlier, they
say they are going to quash the decision, they
say:
"In 1ight of this decision, it would be
i nappropriate to discuss the evidence in
detail or to coment upon the
credibility of the witnesses."
And so | think that is where they said here's our
result, but because we're quashing it and there
m ght be another trial of somebody, it would be
i nappropriate to conment on the evidence that
m ght be presented, and | believe, M. Asper,
t hat was an issue that caused some concern to you
and others after; is that fair?
Well, again, as the Conm ssioner noted, it was
pretty obvious to everyone who the Court believed
and who it didn't believe and the previous
paragraph that we highlighted respecting Fisher |
think made it pretty clear, notw thstanding that
there was a disclaimer, you know, that the Court
said, well, we're not convicting him here, but --

And here they say:
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"Wt hout being exhaustive it wil
suffice to observe that there is sone
evi dence which if accepted by a jury
could implicate Ml gaard in the murder
of Gail MIller."

And again, that was sonething that was relied

upon by the authorities subsequent with respect

to your interaction with them regarding the
re-opening and dealing with the conduct of the
investigation and trial; is that fair?

Yes. | think my comment was to ask somebody to

identify that evidence for ne.

And again to page 889, this m ght assist,

M. Comm ssioner, just on this point, they say:
"While there is some evidence which
implicates Ml gaard in the murder of
Gail MIler, the fresh evidence
presented to us, particularly as to the
| ocati ons and the pattern of the sexual
assaults commtted by Fisher, could well
affect a jury's assessnent of the guilt
or innocence of Ml gaard. The continued
conviction of Ml gaard would amount to a
m scarriage of justice if an opportunity

was not provided for a jury to consider
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the fresh evidence."
And then they go ahead to recomend that, and
then as well to the next page, they go on to say
set aside the conviction and order a new trial,
but that it would be open to the Attorney General
of Saskatchewan to enter a stay, and if the stay
is not entered, a new trial proceeds and a
verdict of guilty is returned as agai nst M.
M | gaard, then we would recommend that the
M ni ster of Justice consider granting a
conditional pardon to David Ml gaard with respect
to any sentence inmposed, and | think the latter
part of that judgment as well was relied upon by
the Attorney General for Saskatchewan in their
deci sion that they took shortly after the
decision; is that correct?
Yes.
And in fact | think what happened is, if we can go
to 020392, and this is the Government of
Saskat chewan position saying:
"G ven the decision of the Supreme Court
of Canada earlier this week, we have
decided it is not in the best interest
of the people of Saskatchewan or of the

justice systemto proceed further with
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this case.
The Supreme Court's ruling said

that, while it did not find David

M | gaard i nnocent of the rape and nurder

of Gail MIller, it feels further

evi dence which m ght or m ght not i npact

a jury decision has been brought to

i ght and should be exam ned."
And then they go on to talk about entering a
stay. And then the next page you'll see they
guote fairly extensively from the decision about
what was said. And | take it, M. Asper,
following this there were, and | think if | can
summari ze here, was the position of David

M | gaard going back to the government in effect

| ookit, I want to either -- | want to be
acquitted, I want a trial, | want to be found not
guilty?

Yes.

And why was that?

Because a stay allowed the people who believed in
David's guilt to keep pointing to the stay and to
t he Supreme Court decision and perpetuate this
idea that David had commtted the nmurder and that

the trial and everything had been just perfect at
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his original proceedings.

And so followi ng the decision I think fromthe
docunments, it |ooks |like, on behalf of David

M | gaard two things happened, or two concerns were
rai sed. Number one, M. Ml gaard said | want to

be found not guilty or found innocent, or to

renove the limbo, the legal limbo I'min about
whet her 1've commtted the crinme or not, and
secondly, I'm not satisfied that my allegations of

m sconduct and wrongdoi ng had been addressed; is
that fair?

Yes.

And so both of those continued notw thstanding

what the Supreme Court of Canada said?

Yes.
And the Government of Saskatchewan, | think their
position, and we'll hear sone witnesses on this,

were that they disagreed with your views on both,
number one, saying we're entering a stay and it
means what it means, and secondly, on the

m sconduct, that the Supreme Court had dealt with
t hose issues; is that fair?

And that there's no need for an inquiry or any
further questions to be asked.

COMM SSI ONER Mac CALLUM: Excuse nme, M.
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Hodson. M. Asper, let's just be clear that

t he

result of a new trial would never be the finding

of innocence or a declaration of innocence.
It would be an acquittal.

COWM SSI ONER Mac CALLUM: It would be a
finding of guilty or not guilty.

Ri ght .

COWMM SSI ONER MacCALLUM:  All right. And

even the |atter doesn't imply innocence.

In law it does. Better than a stay, it's better

than a stay.

COWM SSI ONER MacCALLUM:  All right, it's

better than a stay, but we have been bedevil ed

t hroughout this Inquiry by the confusion in the

press and el sewhere about the distinction to be

made in crimnal |aw between a verdict of not

guilty or a finding of innocence, or a

decl arati on of innocence. | nnocence doesn't

pl ay

a part in our crimmnal trial process, it's not a

finding.

BY MR. HODSON:

| think, M. Asper, | recall some comentary that

you made in the media, that, and in fact you
even said this at the start of your evidence,

you were simply | ooking for an acquittal for

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

maybe
t hat

Davi d




David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27449
M | gaard?

A Oh, | ook, given what we've gone through, | was
prepared to take what we got.

Q Meani ng?

A Once we got David out of prison, we had the | uxury
of seeking nore, but up until that point, the
pressure | felt was to find sonme way to have the
conviction set aside and get him out of prison.

Q Right. And then what followed with the stay in
pl ace is that he had not been found not guilty and
that | think later on there was a conmment by the
Justice Mnister of the day, M. Mtchell,
suggesting that he was guilty. Do you recal
t hat ?

A Yes.

Q | think it was maybe a year or two |ater.

A Yeah.

Q And so that was the issue that M. M| gaard wanted

some closure on that issue; is that fair?

Yes.

And then as far as the wrongdoing and the Inquiry,
we saw in some of the |ater documents that the

M | gaards were requesting some further review
Now, you made the comment, and | think just a

m nute or so ago, that you thought you had enough,
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Look, I mean, | knew when we started the height of
the mountain that we had to clinb and the fact
that we were able to get as close to the top of
the mountain as we did without, you know, a grand
sweepi ng declaration of innocence, but to have the
conviction set aside and have David freed from
prison on April 12th | believe, or 16th, 1992,

t hat was a good day, | was happy that day. The
day after and the week after in the cal mmess and
coolness of time with David a free person, | guess
we had the luxury to think about the | arger
meani ng and | arger objectives.

And what were they?

| nnocence, actual factual innocence, how to
establish it, how to go about it, how to find out

what happened, what really happened, what gave

rise to the wrongful conviction, but you'll see by
this point | was personally conpletely out of gas
and | left the practice shortly after this.

And that would have been in June of --
Late June, yes.
Now i f we could call up 328294, and |I'm not going

to take you through all the media, there was a
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fair bit of media followi ng the Supreme Court
decision and David M| gaard's release from prison?
Yes.

And would it be fair to say that you woul d have
tal ked extensively to various nmedia over the
course of the next couple of weeks?

Yes.

Now, this is a transcript of a discussion

i nvolving you and M. Kujawa. Do you recall that
shortly after M. Ml gaard's release, and | think
actually there's two transcripts, one was maybe
tel evision, one was radio, where you and M.
Kujawa | think had a di sagreement over what the
Supreme Court of Canada deci sion neant. Do you
recall that?

Yes.

And we've gone through, we've actually watched the
tape and we've heard M. Kujawa's evidence. What
is your recollection, what was the significance of
that, was there something in what M. Kujawa said
t hat caused you concern?

| have a recollection, and |I'm not sure if it's, |
think it must be this transcript, where M. Kujawa
admtted that prior to the prosecution of the

M | gaard appeal, he had an opportunity to review
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both the Fisher and the Ml gaard files and said
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that he did not connect the two.

And we went through those interviews and M.

Kujawa, | think his evidence was that he did not

connect, that he literally did not have the two

files and consciously |ook at the M I gaard case

and the Fisher case and say okay, they are not

connected, he said he sinmply didn't connect them,

and | take it that your perception or

under st andi ng of what he said in the debate with

you was otherw se, you felt that what he was

saying is that | had the two and | made a deci sion

not to disclose Fisher to the M| gaards?

| "' mnot sure if he said that he made the deci sion

not to disclose it, | can't recall that part. My
recollection is he said he just didn't connect the
t wo.

Ri ght, okay, and that's -- yeah, that was his

evi dence.

Now, by implication he didn't disclose them

but - -

Ri ght. And so that your understanding, based on

t hat exchange, is that he had never connected the

two files or the two -- never connected Fisher

being involved in the Gail M Il er nmurder?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv

as




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Hodson
Vol 135 - Thursday, April 20th, 2006

Page 27453

Ri ght .

If we can go to 026936 -- sorry, 935. This is a
very lengthy letter from M. Wlch to The

Honour abl e Bob Mtchell, and | don't propose to go
through it, it's a very lengthy statement of |
guess his interpretation of the decision and what
it meant and criticism of the government's action.
At this time were you still -- was M. Wl ch sort
of carrying the lead on this front in the dealings
with the Governnment of Saskatchewan or were you
invol ved as well ?

| don't recall. My general recollection is that |
started to recede and M. Wblch was carrying this.
If we can go to 219270, this is an article in The
G obe and Mail May 2nd, 1992, so this would be a
coupl e of weeks after the Supreme Court decision,
and it says:

"For M | gaard supporters it is not a
guesti on of whether there was a cover-up
in the Fisher investigation, but how
far-reaching it was: The frightening
gquestion about this is, how many people
were involved in it? M. Mlgaard's
| awyer, David Asper, asked that they

find it inplausible that the Crown could
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simul taneously handl e the Fisher and
M | gaard cases without at | east
considering the simlarities. VWho was
calling the shots and why?

"l can't understand why the
Saskat oon police wouldn't want the glory

of Larry Fisher's arrest," says M.
M | gaard's seni or counsel, Hersh Wbolch."
And it goes on to give his, he says:
"My own theory was the authorities
believed M| gaard was guilty. But if
Fi sher appeared in public in Court in
Saskatoon it mght stir up people into
aski ng questions.”
And at this time, M. Asper, were you of the view
that there had been a cover-up?
It appears so, yes.
And based on what you've already told us, was
there anything in addition to what you've already
told us that you were --
No.
And what was the cover-up?
The arrest, taking of guilty pleas and
incarceration of Larry Fisher w thout disclosing

those facts to the M|l gaard, to Ml gaard' s counsel
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or to his, or to Ml gaard hinself.

And who do you believe was covering up, which

i ndi viduals or which offices were involved?

Well, |I'"m guessing as to what was in my m nd here,
but it would have involved potentially
co-operation between police and Crown.

So M. Kujawa, M. Caldwell and police officers?

Yes.

MR. HODSON: This m ght be an appropriate
spot to break, M . Conm ssioner. | can advise
the parties, |'ve got one or two small areas left

to go, hopefully no nore than half an hour
t onorrow norni ng.

As far as speaking to the order
of counsel, | understand M. Frayer has asked
whet her we can speak to that in the morning, is
that right, because Ms. Knox is not here and M.
Kennedy doesn't have instructions. | am simply
relaying the information, so | understand that
there is not agreement on the order of counsel.

COMM SSI ONER Mac CALLUM: Al'l right. Here's
somet hing to think about overnight, counsel. | f
|'"m forced to decide, you know, if you can't
agree on who should, on the order of exam nation,

'l bear in mnd these factors; one, that the
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M | gaard counsels, both Ms. Ml gaard and David
M | gaard's counsel have had access to the rather
extensive tapes which have only recently been
produced to the other parties. I will, in
general terms, allow parties whose interest is,
require parties whose interest is not really
adversely engaged by this witness' testinmony to
go first. | don't think there's any argument
that the witness' counsel, in our practice so
far, has been allowed to go |ast, so that would
be M. Sorochan, and I will be guided as well by
the stance taken by this witness at the start of
the testinony; namely, that it was warfare
agai nst the authorities that he name certain bad
guys and that there were no rules for the
engagenent, the gloves were off, so the subject
of those allegations of course should in ny view
have the tactical advantage, if indeed there is
one, of going towards the end of the list of
Cross-exam ners. | don't have to have argument
on this now, they want it to be addressed in the
mor ni ng.

MR. W LSON: | was just going to advise the
Comm ssioner that there is at |east partial

agreement and enough to keep things going
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t omorr ow.
COWM SSI ONER Mac CALLUM:
MR. HODSON: Thank you.

COMM SSI ONER Mac CALLUM:

Okay.

But M. Frayer

wants to address it in the norning you said.

(Adj ourned at 4:28 p.m)
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