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Transcri pt of Proceedings

(Reconvened at 9:05 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.

ALL COUNSEL: Mor ni ng.

MR. SOROCHAN: M. Comm ssioner, | told M.

Hodson | wanted to address you on a couple of
matters.

Yesterday it was -- two thin

concerned me when it was nmentioned that M. Asper

was part of the "M | gaard group" --

COMM SSI ONER Mac CALLUM: Yes?

gs

MR. SOROCHAN: -- and you said you had to
call him something. Well, in ny respectful
subm ssion, M. Asper -- and | don't, and |'ve

tal ked to M. Hodson about this, he has said -

asked him "why are you asking M. MI| -- or M.

Asper all these questions", and he says "well
he's the designated witness for the M gaard
group”". Well, not in M. Asper's mnd, and no
in our position.

M . Asper is an independent
citizen that's been asked to cone here to give
evi dence, and at some consi derable inconvenien
not only to his own personal business interest

but to other aspects of the public interest.
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be able to attend for two weeks in this Inquiry
M . Asper has had to reschedul e board nmeeti ngs
i nvolving matters of civic inmportance, being on
t he board of an educational institution, being on
the board of -- that's organizing the Grey Cup,
every one of these meetings that he has on a
daily basis requires the coordi nation of as many
people as are lawyers in this room and he's
not -- it's not appropriate for himto be treated
as if he is part of the, of the Ml gaard group,
so to speak, and as, somehow, their designated
spokesman.

And that relates also to the
i ssue of whether I, as the clean-up |awyer asking
gquestions of M. Asper at the end, would be
dealing with issues relating to the M| gaard
group, and I can tell you I will not be. I wil
be addressing issues that touch upon M. Asper
personally. And so there seened to be some
suggestion that, because | would be the | ast
speaker, that other representatives of
Ms. MIlgaard or David M| gaard would not be in
their normal position at the end of the
cross-exam nation because | m ght be doing that

job, and | just wanted to make it clear that ny
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job is to represent M. Asper's interests, not to

deal with issues relating to the M| gaard group.
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Thank you.

MR. HODSON: | m ght just --

MR. SOROCHAN: Oh, there was one other
matter | wanted to raise, and that was that the
entirety of M. Asper's testinmny has been in

relation to the 690 process.

You received a letter fromthe

Federal Government recently that deals with an
issue that | have talked to M. Hodson about

al most within the first ten m nutes of our

meeting, and that is ny experience in comm Ssions

of inquiry -- and |I've done quite a few of them
-- iIs that the Federal Government will not
tol erate any comm ssion of -- in -- with

provincial jurisdiction making findings against
federal functionaries. And so when M. Hodson
said that he was going to be questioning M.

Asper about his relationships with M. WIIlianms
and the Justice Mnister | said, "well, howis

that within the jurisdiction of this Inquiry,

surely our -- surely the testimony from M. Asper

can be done in approximately two days", because

had asked him "is the Federal Gover nment
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comm tted that you may make findings with respect
to the Federal Government's conduct of the 690
process or have you got a joint warrant from the
Federal Government giving this Comm ssion
authority to inquire into federal aspects", and
M . Hodson's response was the same thing we heard
t he other day, that they will have to come to
that some day. Well that's all very well and
good, but the entirety of M. Asper's testinony
relates to the 690 process, that's all he did.

If the -- in my respectful subm ssion, that's
sonmet hi ng should have been sorted out right at
the start of this Inquiry, whether you're going
to be able to delve into the federal matters,
because if the Federal Governnment came out of the

woods finally and said, "no, you can't make
findings with respect to how M. WIIlianms
conducted the 690 process, no, we're gonna" --

|*ve heard M. Hodson say somet hing about calling

Ms. Campbell, the M nister of Justice. In my
experience that will be a frosty Friday when that
happens.

COWM SSI ONER Mac CALLUM: Well, M.

Sorochan, surely the Federal Government can speak

for thensel ves.
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MR. SOROCHAN: Pardon me?

COWM SSI ONER Mac CALLUM: Surely the Federal
Government can speak for thensel ves.

MR. SOROCHAN: But they never do, they wait
until --

COWMM SSI ONER MacCALLUM:  Well, you don't
have any standing to do it, do you? | mean we're
going to delve into what we think is relevant, if
sonmebody -- unless and until sonebody objects to
it.

MR. SOROCHAN: Well, let me give you, |et
me tell you why it's ny business; because ny
client has been sitting on the stand for two
weeks tal king about matters relating to the
Federal Government.

| was involved in a comm ssion
of inquiry in British Columbia, tangentially,
because | was special prosecutor. By the, when
the notices finally went out -- and that was the
Stupich case, | prosecuted M. Stupich, there was
an inquiry that went parallel to it. When t he
notices finally went out to the RCMP by the
Comm ssi oner at the end of the process, after
spending mllions of dollars the RCMP went off to

Court and said that there was no jurisdiction to
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make findings with respect to the RCMP, and the
government di sbanded the Inquiry.

Now why -- that's what -- 1've
suggested to M. Hodson that, and I'"'mtold by the
Federal Government they propose to spend a day
cross-exam ning M. Asper, and then -- and yet at
the same time, in the letter they sent to you,
they didn't just say that they were objecting to
produci ng the documents on the grounds of
privilege, they said they objected to producing
t he docunments on the ground that this was a
provincial inquiry and that it could not inquire
into matters touching upon the Federal
Government, and yet that's all that M. Asper's

testi nony has been about.

Sol -- 1 -- in my respectful
subm ssion, | understand there's going to be sonme
folks that will be cross-exam ning M. Asper

t oday, before M. Asper has to be subjected to a
full day of cross-exam nation by the Federal
Government you should make them come out of the
weeds and tell you whether they will be agreed to
you making findings with respect to the Federal
Gover nment . Ot herwi se, ny client shouldn't have

to waste his time being cross-exam ned by a party
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t hat does not -- that says that you can't make
any findings about them
Now that, that's nmy subm ssion,

and it touches upon M. Asper, not just upon --

it's not -- it's got -- |I'mnot raising the
objection for the Federal Government, | can make
argunments agai nst their position. But | think

it's, in my respectful subm ssion, it's something
that | would have hoped would have been deci ded
at day one of this Inquiry rather than now.

COMM SSI ONER MacCALLUM: Well, to start
with, your objection is not timely, M. Sorochan.
We've already heard all the evidence relating
to -- practically all of it -- relating to the
so-called Section 690 issue inasmuch as it
relates to M. Asper.

MR. SOROCHAN: Well, it's not nmy fault it's
not timely --

COWM SSI ONER MacCALLUM: To deny -- well,
it is your fault if you didn't get up and object
when you shoul d have.

MR. SOROCHAN: That's not -- that is
compl etely not factual.

The only time the Federal

Government has conme out of the weeds in saying
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that they are not, that they're objecting to this
| nquiry is when M. Frayer sent M. Hodson a
letter, which was tendered this week when we
started these hearings.

COMM SSI ONER MacCALLUM:  Well | assunme that
you are trying to be helpful, sir, thank you for
your subm ssion.

MR. HODSON: | feel conpelled to respond, |
guess, to all of it, and I'll start at the
begi nning, and I was not aware that these issues
were going to be raised this nmorning.

First I -- M. Asper is not the
designate for the M| gaard group, M. Asper --

COWM SSI ONER MacCALLUM: No, and as far as
the term nology is concerned, | don't know why
peopl e see anything pejorative in the word
"group". M. Asper referred to hinself in

testinony yesterday as part of the "M | gaard

camp", is that any nore conmplementary? It's
just, it's just a question of finding a

descri ptor, surely. If you wish to call it the
"M | gaard effort”, or if he wi shed, surely he

doesn't wish to dissociate hinmself from what he
did on behalf of the Ml gaards all those years
ago.
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MR. HODSON: Yeah.

COWM SSI ONER MacCALLUM: That's all we're
speaki ng about . He' s not appearing as a
desi gnat ed spokesman for the M| gaards today,
everybody understands that.

MR. HODSON: And | do want to explain that
M . Asper was present on many occasions, or part
of matters that are relevant to the Comm ssion's
terms of reference, and he is here to give his
evi dence. He was present at the Suprenme Court
and he is the only witness, other than M. Wl ch
M. Wolch is counsel for David Ml gaard and is
not a witness. So that to the extent that
M. Wlch is not available as a witness to deal
with these matters, yes, M. Asper deals with
them but when they are both there I'mcertainly
entitled to get into M. Asper's recollection of
t hat .

When | put matters to himin

the course of his questioning, many of the

things -- and | think he continually used the

words "we", and so whether it's his or

M. Wolch's, or Joyce's, or David's, if something

turns on that, he can clarify it.

On the Federal Justice issue,
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do wish to address that right now, M.
Comm ssi oner, because it's somewhat bothersone.
And with the greatest respect, M. Sorochan was
not present at the time this Conm ssion started
its work, and if he were he would have known t hat
we spent a great deal of time addressing this
very issue about our terms of reference and the
extent to which a provincial comm ssion of
inquiry can inquire into matters, and let me say
this, as |I've said before: W will inquire into
everything that we are required to do and
constitutionally able to do. W do not need to
ask the Federal Government or Federal Justice to
agree for us to say anything. It's not a case of
saying, "can we do this, can we not", and | don't
know where M. Sorochan got that idea that we
were waiting for an 'okay' from M. Frayer to say
anything wong about Federal Justice. Our Ternms
of Reference dictate where we go and what we do.

The issue is a constitutional
issue, and quite rightly, this Comm ssion cannot
do matters which is constitutionally prohibited.
This was identified very early on, counsel for
all of the parties made subm ssions, the

Gover nment of Saskatchewan, the Federal
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Government, the M| gaard, Joyce M | gaard, David
M | gaard, extensive subm ssions about where is

the line drawn, if at all, between a provincial
i nquiry and Federal Justice.

| disagree with M. Sorochan
when he says that the Federal Justice position is
that we can't get into anything related to the
Federal Government. That's not true. The issue
is fromthe Keabl e decision, which said that a
provincial comm ssion of inquiry cannot inquire
into the workings of a federal institution, and
t he question which |I've discussed from M. Frayer
for some time, and the issue that was squarely
put before the Comm ssion before we started, is
to what extent m ght evidence get into the
internal workings of a federal institution.

The position they took today,
and the letter they gave us, is, quite frankly,
no different than the position they took at the
start of the Inquiry or very near the start of
the I nquiry. Number 1, there may be
constitutional limts, it's difficult to draw the
line and apply it to each witness in each area.
It was decided at the start, with the agreenment

of everybody, that the issue was raised, and then
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when we got to the phase where we were dealing
with their witnesses, we would get a ruling.
Secondly, on the issue of
privilege, they have maintained that position
from day one that they are claimng privilege.
They have confirmed it in witing. They have
al so confirmed, as they confirmed on day one,
that to the extent that documents are outside our

constitutional boundaries, according to their

interpretation, they will not provide themto us.
And so all we will do is, at some point very
soon, determ ne that issue. And again, | can say

this, it's not so nuch determ ning what the |aw

says and where the line is, it's applying it to a

wi t ness.

| can also say that M.
WIilliams will be testifying. | expect that M.
WIllianms' evidence may be as long as M. Asper's.

The Federal Government has produced significant
vol umes of docunents. | am not prepared, today,
to say that | agree with their position on either
privilege or the constitutional limtation. W
wi Il address it.

And so, again, | don't think --

| don't agree with M. Sorochan in saying that
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this is something that sort of has been thrust
upon us, and so | -- and |I'm not sure if
M . Frayer wi shes to address this point now or
whet her he wi shes to --

COMM SSI ONER MacCALLUM: | don't need to
hear from M. Frayer at the moment, thank you.

MR. HODSON: | will proceed, then, with M.
Asper.

COVMM SSI ONER MacCALLUM: Yes, please.

DAVI D ALLAN ASPER, conti nued:

BY MR. HODSON:
217222, pl ease.

' m sorry, just before | do
that, M. Comm ssioner, there's one other point
that | should have addressed that M. Sorochan
said that | must take issue with, that all M.
Asper is dealing with is the Section 690. I
strongly disagree.

Our Terms of Reference are to
seek to determ ne whether the investigation should
have been re-opened based on information
subsequently received by the police and
authorities. The authorities have said that the
information, in part, put forward by M. Asper

gui ded their actions, so it is very relevant for
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he gat hered, and what he put forward, and to test
t hat .

M. Asper, this is an article --
and I"msorry |I'm going back in time -- this is
Decenmber 1990, and | forgot to put this to you.
This is prior to, a couple months prior to the
first application being dism ssed. And actually,
if you can go, actually just go to the left of the
first colum. It says:

"Convicted nurderer David M| gaard's
application for a new trial is being
bogged down by infighting at the highest
| evel of the federal Justice Depart ment
sources famliar with the case say."
Do you have any recollection or know edge of that
being an issue at the time, or having any
information on that?
Um, | don't recall this specifically. | do
recall having a sense that there was, there were
some differences of opinion among the senior
officials and M. WIlliams, with whom we were
deal i ng.
And so, on the first application, you recal

| earning that there were some internal issues
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between M. WIliam and others?
Yes.
And do you recall what those were?
Umtm, | just seemto renmember, in a general sense,
that some were not as single-mnded as M.
WIilliams on the interpretation of the evidence.
And so there was sone di sagreenment or dispute or
was it just different views or do you recall?
| think it was different views.
If we can go to 328015. This is a May 21, 1992
news clip and you recall yesterday | went through
your recollection of this, your recollection of
what the Court had said, the Supreme Court had
said about the Ilimts on what could be put forward
at the reference. You recall us going through
t hat ?
Ri ght, yes.
And | just want to put this to you. This is a
report, again May 21, 1992:
"Justice Mnister Bob Mtchell
steadfastly refused to hold an inquiry
into the M|l gaard affair saying the
recent Supreme Court of Canada review
has dealt with the case adequately.

M | gaard's | awyer David Asper
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says he has a Supreme Court transcript
of some prelimnary proceedi ngs which,
clearly layout the scope of what was
dealt with in the review.

He says the transcript proves
there are many aspects of the case which
haven't been dealt with."

And then the next page, and it quotes you:
"It dealt with evidence --"
And it says abused, | think that should be
adduced,
"-- adduced at the trial and it dealt
with evidence that we had produced which
called into question the evidence
adduced at the trial.

Crown m sconduct, police
m sconduct, all of those issues were not
t he subject of the hearing."”

And as far as the transcript, | put to you
yesterday the January 16, 1992 transcript which
is 208523, and we don't need to bring it up. Was
that the transcript you would be referring to or
was there another transcript? Are you able to
hel p us out on that?

Well, | assunme | would have been referring to
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what ever transcript you have, M. Hodson.
And that's the January 16, 1992, and | think that
was the opening, it was in open court?
| would assume so, yes.
COWM SSI ONER Mac CALLUM: M. Asper, would

that be a typo or can you, the use of the word

abused?
| think M. Hodson is correct, | think it was
adduced.

COWM SSI ONER Mac CALLUM: Adduced. It's

used there twice. Okay.

MR. HODSON: And in fairness to M. Asper,
these are News Watch reports, so soneone el se
prepared these based on a tape presumably.

COVMM SSI ONER MacCALLUM:  Okay.

MR. HODSON: And | think adduced is the
more correct word.

BY MR. HODSON:
Just generally on the issue of media articles,
both newspaper articles and vi deotapes, M. Asper,
t he Comm ssion has received in our database, or in
t he documents we've received, many, |'m not even
sure what the number is, newspaper reports that
gquote you directly or attribute comments to you

and as well there are a nunber of newscasts or
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video or audi otapes of media reports, and you told

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

us the other day that you talked to the media
frequently and | think you said that you can't
remember who you told what and when; is that fair,

to go back and try and reconstruct that?

Yes.
And | guess for our purposes, | do not intend to
t ake you through all of those nmedia reports, |'ve

gone through some of them but would you agree
that -- let's just talk about the newspaper
articles. | think you said, when |I showed you a
couple of articles, that on occasion a reporter

m ght take part of what you said --

Yes.

-- as opposed to everything you said, but that you
were not able to tell us on any given article
whet her you said nore to the reporter or not; is
that fair?

That's correct.

And secondly, can you answer this, did you ever
have a newspaper report or something that was
attributed to you or quoted to you that you
identified as being wong and identified that and
t ook steps to correct it?

| don't recall taking remedial steps with regard
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to any specific article. There were sone -- there
were reports that were of concern to me, | can

recall that, and I think we've discussed one in
particul ar.

And was that the July 17th one, the article
regarding the Ron Wl son statenments?

Yes.

And | think your concern there was that you said
two different things and | think your words were
t hey got conj oi ned?

Yes.

Anyt hing else that comes to m nd that was of
concern to you?

| am certain that if | went back and | ooked at
everything throughout the life of this case, that
| would find things that would have been of
concern to ne at the time and would certainly be
of concern to me now, but | don't recall anything
specifically.

And when you say be of concern, in the sense that
the media may have m squoted you or --

O that | may have gone too far.

Okay. Sorry, let's just break that down into two
t hi ngs, one where -- I'mjust trying to get a

sense whether the Comm ssion can generally rely on
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these media reports when they say that David Asper
said A, B, C that you did.

Yes, in the main | would have to accept
responsibility for the quotes that appeared.

And then | think now the second one you are saying

is that, are you saying in hindsight |ooking back

at some of them-- |'m not sure what you are
sayi ng.
Oh, I"msaying that in the frenzy of the monent,

and | suppose with the value of hindsight, there's
a lot of things that | would have either not said
or said differently, and I think if | went through
all of the clippings, | could probably find them
Ri ght .

And give you specific exanples.

And so is that with the benefit of hindsight then
| ooki ng back?

Yes.

And certainly with respect to the videos of news
conferences, and | think you appeared on sonme news
report shows, obviously to the extent that they
have video footage and your words, | take it we
can rely upon that as being what you said and did
at the time?

Yes.
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| now want to turn to the M chael Breckenridge
matter, and if we could bring up 156898. You' |
recall yesterday | showed you, and maybe we can
just bring it up, 159537, | think this is the
starting point, and we went through this, this is
the March 21, letter that M. Breckenridge sent to
M. Wolch, this was the initial one, and again
just to, he tal ked about Serge Kujawa, and the
part that | think is inmportant here that | put to
you yesterday was that:

"... there were many cl osed door

meetings between Romanow, Ken Lysyk

and Serge Kujawa all because

di screpancies in the two cases. I

remember delivering both cases to Serge

at the same time."
Et cetera. So that this was the starting letter.
If I could now go to 156898, and this is your
letter to M ke Robinson of Robinson
| nvestigations and |I'm assum ng, and | may not be
correct on this, that -- well, there's certainly
reports that suggest that Robinson Investigations
was asked to follow up on the M chael
Breckenridge letter and |I'm assum ng that this is

the letter asking themto do that. Are you able
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to confirm that?

It |looks like it, yes.

Do you recall getting Robinson Investigations and

a fellow by the name of Bob Perry involved in the

matter?
No.
If we can then go to 213939, this is M. Perry's

| etter back to you, or a letter to you on May 26

1992 addressed to you. You woul d have still been

at the Wol ch Pinx Tapper firmat that time? Do
you recall when you left the practice?

| believe it was md June, md to |ate June.

And - -

| was getting close to |eaving.

And do you recall -- do you recall much of your
dealings with Robinson and Bob Perry on the

M chael Breckenridge matters?

| don't recall any specific dealings with them
We'll go through this letter and see if this can

assi st your menory. He tal ks about receiving a

| etter, the initial correspondence, he says dated

May 1, 1992, from M. M ke Robinson of Robinson
| nvesti gati ons. Your letter is May 7th, so I'm
not sure, that's why | raised that earlier, but

we assume that you did send a letter. He t hen
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goes on and reports to you that:
"Mr. M ke Breckenridge contacted ne and
as a result we met at our office on May
14, 1992. We spoke at |length regarding
his opinion and knowl edge of the David
M|l gaard matter. This interview covered
a number of topics relating to this case
i ncludi ng Breckenridge's personal
hi story; past and present enpl oynent
and his know edge of the Crim nal
Records Department ... during the years
1970 and 1971. M. Breckenridge also
covered topics that were irrelevant to
this matter. As the interview
progressed he woul d suddenly remember
some other point that he felt rel evant.
Al t hough he could cover some topics in
detail he was vague in others. He
seemed "forgetful" when making reference
to specific years pertaining to his past
and present enployment --"

Sounds |i ke ne.
"-- and personal history and yet concise
when di scussing any political details

and notivation."
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And I'm just wondering, would it be fair to
say -- or let me ask you, what was the task that
you asked M. Perry to do with respect to the
Breckenri dge statement?
| can't say specifically. | can surmse fromthis
letter, but | don't recall the contact.
And what do you surmse fromthis letter?
That we asked himto check out Breckenridge.
Okay. And why would you ask a private
investigator to check out Breckenridge?
Well, again, | can only surm se that Breckenridge
had made sone fairly serious allegations and we
wanted to check him out.
And was that the task then that M. Perry was
given in part?
"' massum ng that, yes.
He says:
"During the interview M. Breckenridge
appeared unable to provide specific
details regarding the handling of the
M | gaard matter. Much of his
i nformati on was specul ative and based on
hi s opinion and suspicions as well as
t hese of his co-workers."

And then goes on:
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"The followi ng persons were named as
co-workers within the Department "

t hrough a number of people, and then:
"Following the interview | asked

M . Breckenridge to give the matter much
t hought and to be nore specific to the
M | gaard matter. | asked that he give
more thought to dates and occurrences.

| asked that following this he put the
information into a Statement form | f
he was having problens he should again
contact me and | would take a
statement . "

M. Perry says:

"I contacted your office on May 15,

1992, however you were not avail able and
as a result you called nme on May 19,
1992. Some of this information was

rel ayed to you. | advised you that |
expected to hear from Breckenridge
around May 20, 1992. M. Breckenridge
was contacted on that date and stated

t hat he was having problens organi zing
his thoughts but expected to do so in

the i medi ate future. He called nme on
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May 22, 1992. We met and he supplied nme
with a prepared Statement. | have
attached copies of that Statement to
this report."”
According to M. Perry's letter to you, he says
he called you on May 19, 1992 and says sone of
this information was relayed to you, presumably
what he was tal king about here in the letter. Do
you have any recollection of that discussion?
No.
Do you take any issue with what M. Perry says in
the letter to you, that he would have tal ked to
you?
No.
And then goes on to provide some further
i nformation. If we can go on to the next page, |
don't propose to go through all of this, M.
Asper, but it sets out a fair bit of background on
M . Breckenridge, and then:
"During this interview with
M . Breckenridge he offered his views on
political matters. I n one statenment he
claimed to have proof that the idea for
the Reform Party was the brainchild of

M. Tommy Douglas and M. E.C. Manning.
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M . Breckenridge's name was
famliar to ne. He frequently wites
Letters to the Editor expanding his
political views. He appeared to be a
nervous and excitable person.™
Does that assist your nmenmory at all as far as
i nformati on about M . Breckenridge?
No.
And then M. Perry says:
"M . Breckenridge's opinion of
wr ong-doi ng and cover-up may be factual,
however his zeal to correct the past may
be cl ouded by his past and present
personal experiences and state of mnd."
Do you have any recollection, M. Asper, of
havi ng concerns about the credibility of what
M ke Breckenridge was saying to, either to you or
t hrough his statements to Ms. Ml gaard or M.

Wol ch or to people involved on behalf of David

M | gaard?
"' mreconstructing, but |I'massum ng that this may
have shaped ny own view as to -- yes, it would

have affected ny view of his credibility.
What was your view of his credibility?

| would have doubted it.
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And are you reconstructing or are you telling us?
Well, |I'mconnecting it with ny, what | recall, ny
unwi I i ngness to join in the advocacy of the

al | egati ons made by M. Breckenridge.

And can you el aborate on that a bit?

Well, | was |leaving the -- | knew I was | eaving
the firm and Breckenridge had asserted facts that
woul d support the idea that there had been a
cover-up and | wasn't confortable joining with

t hat assertion.

And was that because, | think you stated you had
concerns about his credibility?

Yes, clearly.

And what were those concerns?

Well, they would have reflected the concerns
articulated in this letter, that there may be some
problem with believing what M. Breckenridge had
to say.

And so was it your view around this time, and |"'1]
go through a few nore docunents, was it your view
at the time that what M. Breckenridge had to say
may not be credible?

| would think so, yes.

If we can go to 004112. Wuld you have provided

your view on that to M. Wl ch and Ms. Ml gaard
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and David M | gaard?

| may have.

Do you have any recollection of that?

Not specifically.

Do you have any recollection of whether M. Wl ch,
Ms. MIlgaard or David M| gaard had any concerns
about M. Breckenridge's credibility?

| don't recall those conversations.

004012, this is the statement that Bob Perry sent
to you with the May 26, 1992 letter, and | think
what his letter says is that he had asked

M . Breckenridge to go away, organize his thoughts
and conme back and he did and M. Breckenridge
brought this statenment back. Do you have a
recollection of reviewing this statement at all?
No, | don't.

And again if we can, just a couple of points here,
he tal ked about mail being marked "private and
confidential" and "eyes only" that was directed to
M . Romanow. You nentioned yesterday that one of
the, and | can't recall your exact words, but on
the informati on Breckenridge brought forward, you
had concerns about what he was saying about

M . Romanow because of what you knew of

M . Romanow; is that right?
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Yes.
And was that another reason to question the
credibility of what he was saying?
| suppose so, yes.
If we can go to the next page, and what the
statement tal ks about -- actually, if we can just
scroll up one I|ine:
"We were often aware of these
meetings --"
He's tal king about these closed door neetings,
delivering the files, and:
"This often happened with the M| gaard
and Fisher files. Also there was a
paper shredder kept in the mnisters
of fice that was used quite
extensively..."
And:
"... | was told that the gov't could
claimignorance of this matter thereby
escapi ng any political heat."”
Let me pause. Wuld this information of
M . Breckenridge, if true, fit with the
all egations that M. Henderson and M. MCl oskey

had made in August of 1991, the frame and

cover-up?
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Yes, it could.

And in fact would be evidence that would suppo
that directly; is that fair?

Yes.

True?

Yes.

And secondly, | think after the Supreme Court

rt

of

Canada deci sion, we have seen some documents and

comments from | showed one yesterday where yo

u

were saying there was a cover-up, M. Wl ch was

saying there was a cover-up, and again would t

hi s

information, again if true, be evidence that would

support the contention that you and M. Wbl ch
others were putting forward after the Supreme

Court decision that there was a cover-up?

and

Oh, certainly, and it pegged to, | believe, M.

Kuj awa's concession that he had actually had t
two files, but that he -- now, he said he didn

make the connection, but the concession that h

he
"t

e

actually had the two files |I think may have made

this, or may have certainly made the desire to
believe this more than it otherwi se m ght have
been.

Okay. And when you say M. Kujawa had both fi

was it known -- are you referring to the fact
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he argued the appeal on David Ml gaard's case
before the Court of Appeal in the Supreme Court
and that he also was the prosecutor who dealt with
M. Fisher's guilty pleas?
Yes.
s that what you mean?
Yes, and that he admtted | believe in an
interview that he had actually had the two files.
Okay. And then if we can go on in this statenment,
what he says here is:
"On the Ml gaard case it was brought to
my attention by Dave Wbl baum t hat
according to the informati on we had been
receiving it was becom ng very evident
that the M| gaard case was a m st ake."
And carrying on. Do you recall whether you or
anybody el se on behalf of either David or Joyce
M | gaard contacted Dave Wbl baum or foll owed up
with Dave Wbl baum to see what information he had?
It appears that M. Breckenridge is saying that
he was informed by M. WI baum that it was
becom ng evident that the M| gaard case was a
m st ake. Do you have any recollection of that?
No, | don't.

Then go to 156905, this is a June 15, 1992 |etter
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again from M. Perry to you, and again just at the
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start he says:
"We were advised on June 12, 1992, by
Ms. Joyce Ml gaard that our previous
report of May 26, 1992, had not yet be
received by your office. Your office
confirmed this as of June 12, 1992. A
reproduced report was given to Ms.
M | gaard to be hand delivered to your
office."

And got another copy of that. Do you know i f

t hat happened?

| don't know, M. Hodson. "' m not even sure |

physically in the office any nore at this point

And M. Perry goes on to report in his letter t

en

was

o

you, talks about a meeting between M. Perry, Ms.

M | gaard and M chael Breckenridge and that Ms.
M | gaard requested that we set up another
interview with -- I'"msorry, let nme back up.
t hi nk, sorry, that M. Perry met with Ms.
M | gaard and di scussed vari ous aspects of the
M | gaard situation, suggested various avenues O
possi bl e investigation, and M. Perry says:

"We advised Ms. Ml gaard that we felt

that it would be in her best interest
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fully discuss any future investigation
with your office. Ms. M gaard
requested that we set up another
interview with M. M ke Breckenridge.
We were given to understand that this
had been discussed with you or one of
your associates in your absence.”
Do you have any recollection of that?
No, but | think M. Rodin may have been invol ved
with the case at this point on the civil
[itigation conmponent.
And that's Greg Rodin who was a | awyer in your
firmat that time?
Yes.
And it | ooks as though an appoi ntment was set for
M . Breckenridge, and M. Perry says:
"We picked up M. Breckenridge and Ms.
M | gaard and met at our office on June
14, 1992. This meeting | asted
approximately 2.5 hours. We fully
di scussed M. Breckenridge's involvenent
in the Ml gaard and Fisher matters and
t he procedures involved.
He descri bed the opening of

files, the entering into the Master
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Ledger and the general flow of

correspondence. Numer ous nanmes were

brought up in the conversation.

named by M . Breckenridge, other

These

t hen

t hose previously reported were | awyers

Ri chard Qui nney, Ken MKay, Gerry
Al 'l bri ght and Peter Gl endenning.
M | gaard asked what know edge he
have of Ray Hnati shyn and Bob Cal
We al so asked about Cal Tallis, |
Di sbury and E. C. Boychuk.

M . Breckenridge recolle
that there was a letter or

correspondence from a Saskatoon o

M s.
may
dwel | .

an

cted

fficial

to the effect that "they had the wrong

man" that triggered the numerous

di scussions in the Crim nal Recor
Department at that time. He al so
suggested that the files be gone

through to find his initials - he
t hat when correspondence was nmove
t hrough channels that person invo
with the transfer would initial t
correspondence. He felt that

correspondence with his initials
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bring back specific menmories as to
events, dates, times, etc."
And then goes on just down at the bottom
"Ms. Mlgaard will undoubtedly be
di scussing this particular interview
with you and inmparting her thoughts and
suggesti ons.

This office will not undertake
any further investigation unless
instructed by your office."

Do you have any recollection of your discussions
with Ms. Mlgaard or M. Perry on this subject?
No.

If we can go to 054611, this is an RCMP
continuation report from 1993 which was part of
their investigation and they | ooked into this
issue of M. Breckenridge's allegations and they
intervi ewed Bob Perry who was the investigator and
| want to read to you part of what he said
regarding his dealings with you. | f you could go
to 054614. Actually, go back to the previous
page, please. And this just talks about the
interview and how they were retained:

received a call from David Asper

requesting that they interview and
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obtain a detailed statement from M chael
Breckenridge and as well get a feeling
for what Breckenridge had to say."
Woul d you agree with that as being the scope of
what you asked them to do?
Yes.
And then it goes on, M. Perry says:
"During the May 14th interview
Breckenri dge gave a very confusing
enpl oye ment history that was hard to
foll ow and suggested overl appi ng peri ods
of enploynment at different jobs.
Breckenri dge suggested that he was with
the Justice Dept., in 1970 or 1971."
And then goes on to talk about the meeting and
the statement, and then if we could just scroll
down, M. Perry says to the RCMP:
"Beyond being instructed to interview,
(two meetings in total) obtain a
statement and get a feeling for what
Breckenridge had to say, M. Perry
received no additional instructions to
conduct any further
i nquiries/investigation. M. Perry was

not asked to interview any further
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potential wi tnesses, based on the nanes
provi ded by Breckenridge, nor was he
asked to make any inquiries concerning
Breckenridge's period of enployment with
the A.G 's Dept. M. Perry does not
know whet her or not Ms. M| gaard, or
anyone el se acting on her behalf, made
any inquiries to determ ne the veracity
of Breckenridge's claimconcerning when
he was with the A .G 's Dept. M. Perry
al so has no idea whether or not Ms.
M | gaard, M. Asper or M. Wlch were
aware of the fact that Breckenridge was
not in the A G 's Dept., at the time
referred to in M. Wlch's letter to Kim
Canpbell and as stated in the referred
press conference."
Just go back up, M. Asper. Do you take issue or
do you agree with what M. Perry says as far as
the scope of what he was asked to do and what he
was not asked to do as |I've just read to you?
| don't take issue with the scope because |I'm
assum ng that that would be the natural scope, but
| can't speak specifically to what he was not

asked to do because | just don't recall having any
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dealings with M. Perry.
Okay. Do you have any reason to think that when
M. Perry says | was not asked to interview any
further potential w tnesses based on the names
provi ded by Breckenridge, nor was he asked to nmake
any inquiries concerning Breckenridge's period of
enpl oyment, do you have any reason to dispute --
No, | don't.
Then go to 162465, and this is a fax | think
September 9, 1992 from you to Ms. Ml gaard; is
t hat correct?
Yes.
And by this time it appears you are with CanWest
G obal Conmuni cations Corp, so you would have | eft
the practice of law, is that correct?
Yes.
And if we can just go to the next page, it's a
letter to Ms. M gaard:
"Further to our telephone conversation
of September 8, 1992, | attach herewith
for your consideration a draft release.
Go get them
Best wi shes."
And just on the next page is a draft news rel ease

and 1'll go through parts of this with you, and |
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think this relates in part to a, at that tinme,

pl anned press conference where Ms. M| gaard and
David M| gaard and M. Wl ch put forward some

i nformation. Do you recall that happening?

Yes.

And what was your role then in that, preparation
for and that press conference?

| don't recall this. | may have been asked by
Ms. Mlgaard to draft something for her, which I
did, but I don't -- | didn't participate in the
news release and | don't think I comented on it.
And | think that's correct, M. Asper, certainly
the record we have, and maybe you can confirm
this, there was a, | think the press conference
was in a park in Wnnipeg | think around Septenber
19 --

Physically |I was in Australia on business either,
maybe the day or so after this occurred.

And when you drafted this news rel ease, were you
aware that -- what was being planned by way of a
press conference or what was going on at the time?
| may have been in general terms.

And - -

| don't recall.

And so this would be your draftsmanship, is that
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right, the news release, the draft?

| may have taken -- yes. | can't say whet her

was working with a rough version of it or whether

this was an initial version or what it was.

And just scroll down, it deals with sort of a bit

of a background and then as well this issue, and

we touched on this yesterday, | think the response

of the Government of Saskatchewan to the Suprene

Court decision was at odds with what you thought

t he Supreme Court decision meant?

Yes.

And so you have a comment here about that issue,

and then the |ast paragraph, you say:
"I n addition to the letter-writing
canpai gn, the investigation into wrong
doi ng by the Governnment of Saskatchewan
has continued in earnest. The core
group of volunteers in the W nnipeg
support group have continued the
anal ysis of government files and in
addition informati on has been provided
to M. Wblch's office covering a wide
spectrum i ncludi ng potentially
implicating the current prem er of

Saskatchewan in his former capacity as
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Attorney General for Saskatchewan."”
And am | correct that that would be referring to
M . Breckenridge's letter, statement, and
i nformation?
Yes.
And t hat:
"l nvestigators have been retained and
these matters are being pursued with
great vigour."
And woul d that be a reference to Robi nson
| nvestigations, and specifically M. Perry, and
what he was doi ng?
Um, there may have been others, | don't know, |
can't recall.
Ot her investigators?
Yes.
Do you remember -- do you think someone el se was
involved in investigating?
| don't know, | wasn't there, | wasn't involved
there with the firm
And then the next page go on to tal k about, and we
have been through this before:
"Some exanples of information obtained
as a result of further analysis of

government files include:
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1. A second knife
i ssue, and 2, you say:
"(lnsert the Sidney W I son/ Eugene
WIlliams information)";
do you recall what that was about?
No.
| think there was, if | may assist, | think we saw
a docunent on the Saskatoon City Police files that
reference the fact that Sidney WIson may have
been interviewed, | think by M. Caldwell or by
the police, and I think that document has now been
shown as it was a note in 1990 of a conversation
with Eugene WIlliams. And so the note had the
name "Sidney W Ilson, interview, WIlliams", and |
t hi nk some people viewed that as perhaps being a
docunment suggesting that Sidney WIIlianms was
interviewed back in '69-'70, but | think that's
been clarified; does that ring a bell at all?
No.
And right at the end:
"The Government of
Saskat chewan has become destructive of
the ends of justice and it is the right
of the people therefore to persuade,

alter or abolish it.
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The fight for justice wl
continue."
And, again --
You can see, clearly, the extent of the drafting
when |'m quoting the United States Decl aration of
| ndependence.
COMM SSI ONER MacCALLUM: W t hout
attribution (ph).
But | can sing it.
BY MR. HODSON:
If we can then go to 157854. And this is a letter
September 16, 1992 from M. Wl ch to Kim Canpbell.
And | appreciate, M. Asper, you've told us that
in June '92 you left the firm and Septenber 1992,
September 16th, you think you were in Australia at
the time?
Yes, | was working in Australi a.
And | just want to ask you a couple of points that
are raised in here by M. Wl ch and find out
whet her you have any recollection or know edge of
them and in this letter M. Wolch is sending the
Breckenridge statement to Kim Canmpbell, and it
says:
"Briefly, this evidence consists of a

wi t ness who was a former enployee of the
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Saskat chewan Attorney General's

Depart ment who has come forward with

informati on concerning activities
Department shortly after David

M | gaard's conviction."

in the

And then it encloses a copy of the statenment,

and:

"I't is clear fromthis statement t

hat

some information came to the attenti on

of this witness which suggested that

there was a m stake made in the M
case. This witness brought this

information to M. Kujawa's attent

| gaard

i on,

and was told to mnd his own business if

he valued his job. This witness also

i ndi cated that by virtue of the fi

l'ing

which was required in his position, he

became aware that neetings were held

where both the M| gaard and Fisher
wer e consi dered together. These
meeti ngs were behind closed doors
i nvol ved senior attorneys in the

Attorney General's office.”

files

and

And, again, is that -- were you aware of that,

M . Asper, at the time, or were you part of
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decision to put this information forward to Kim

Canpbel | ?
Not at all, no.
And, as well, the letter goes on to tal k about the

Supreme Court decision and it says:
"Accordingly, we know the evidence of
Larry Fisher was suppressed. The
foll owing, however, has not yet been
established:"
Do you recall at that time, and | appreciate --
maybe | should go back to June or before you left
the firm-- do you recall whether you had reached
t he conclusion that evidence of Larry Fisher had
been suppressed?
| think it's fair to say we certainly thought it
m ght have been, yes.
If we can go to 162471.
| mean |, you know, |I'm not sure specifically what
M. Wlch is referring to there, but to the extent
that M. Kuj awa was prosecuting the M| gaard
appeal and was aware of the Fisher prosecution and
did not disclose it, you know, he says because he
didn't make the connection so that's up to you,
M . Comm ssioner, to make that finding, that may

be what's being referred to here.
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And so |'m wondering about your view, and | think
what you are saying is that you had concerns that

it mght have been suppressed?

Yes.
As a -- | nmean | don't think there's any factual
issue that it was not disclosed, | think the

guestion is, or the question | asked you is did
you have the view that it had been deliberately
not disclosed?

| m ght have had that view, yes, |'mpretty sure |
probably did.

162471. And these are, | believe, the typed
remarks for Ms. Ml gaard at the press conference
that she read in part; do you recall whether you
woul d have had any part in drafting these?

| don't think so.

And then 334827. And we have been through this
before, | just want to touch on a couple of parts.
This is a transcript of the press conference, and
| think you said you were in Australia at the
time; is that correct?

| think so, yes.

Do you recall ever reading the transcript, or
following up, or -- about what was said, or where

was -- what was your role or level of involvenent
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in matters relating to David M| gaard in Septenber

of 19927
Well 1, I mean I, ny recollection is | kept in
touch with the famly. | was, | was, you know,

keenly interested in what was happeni ng next, but
on the other hand our conpany was in the m ddle of
acquiring a television network in Australia and |
was playing a significant role in the due
diligence process and, and overseas.
And as far as this press conference and what was
put forward, can you tell for us what role, if
any, you played in the decision to disclose this
information, the manner in which it was disclosed,
and the actual information that was disclosed?
| don't recall playing any role.
If we can go to 334834, there is a conmment here,
and again this just touches on, | think,
M. Perry's letter to you, and where -- what he
did and didn't do, and Ms. Ml gaard says:

"We made sure that he was enpl oyed where

he said he was at that time, and that

the people he mentioned were also

enpl oyed and that he in fact did the

t hi ngs that he said he did, ...",

and |'m just wondering, M. Asper, do you have
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any knowl edge of if that was done, and if so how
t hat was done, to verify his enployment?
| don't have any such knowl edge.
If we can go to 160428, a Septenmber 21, 1992
article by Dave Roberts of The G obe and Mai
dealing with what came out of the press
conference, and | appreciate that you were, as you
said, you were out of the country. In this
article there is a quote:
"A spokesman for M. Romanow, John
MIlar, said Saskatchewan officials
believe the file clerk did not work in
t he department until 1973. I n an
earlier interview with The G obe and
Mail, the man said he worked in the
departnment in 1972."
And then, again, | just want to show you 060923.
And - -
That's interesting, that's an interesting study.
If you go back to the previous thing, the previous
article, and I don't want to --
Sur e.
-- sort of go off on a tangent, but if you | ook at
the colum in its entirety, --

Yeah, okay.
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-- froma media perspective it's interesting to

| ook at the headline and the subheadline and then
| ook at the |ast two paragraphs of the story and
see how the whole story is played. It could have
been played Romanow and Kujawa deny all egations
could have been the headline, which would have
been a factual treatnment. | nstead, if you go back
to |l ook and see how it was played, it's quite

di fferent.

And so what are you saying?

It's, I"mjust saying it's illustrative of the

risk that when you have to take your case or when

you play your case in the media -- and M. Kujawa
is, you know, | conceded yesterday, his, his point
is not, is not wrong, that there is a risk when

you engage the nmedia, and this is a good exanple.
And so you are saying --

That's all |'m saying.

Okay. So are you saying that if the last two

par agraphs were maybe over here, and the
headline -- or what's that called, is that a

subheadl i ne, what's the term?

You could call it a subheadline.
Al --
There's trade terns that | don't understand, but
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And are you saying that the article could have
said Allegations by clerk, clerk didn't work the
at the time he said he did, or I'"mnot sure I'm
foll owi ng?

Well if | took the editorial standard, for
exampl e, that we enploy in our business now, |

m ght be concerned that the subheadline is there
and has editorial effect as opposed to the

statement of fact and fair treatment of the body

of the story. |'"mjust, | don't want to go on a

tangent, |I'mjust using it as an exanmple of an
interesting --
If we go to 060923. And, again, this is a
November 17th, '92 colum by M. Roberts and
M . Appleby in The Gl obe and Mail, and there is
comment here, it says:
"Those all egations ...",
and, again, they are referring to Breckenridge:
" wer e descri bed as preposterous by
M. Mtchell, a former | aw partner of
M . Romanow. An i ndependent inquiry by
the Gl obe and Mail suggests that the

source of the allegations - a fornmer

records clerk who says he saw
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M . Romanow and senior Crown officials
meeting to discuss the M| gaard and
Fi sher cases in tandem - was not in the
department at the relevant tinme."
And ny question for you, M. Asper, do you
recall, it appears fromthis article that
certainly the government stated at the tine M.
Breckenridge didn't work there, The Gl obe and
Mai | says that an independent inquiry by them
concl uded the same thing; do you recall whether
you ever had any of that information prior to
September 19, 1992, either that he didn't work
there at the time or may not have worked there at
the tinme?
| don't recall. | think the earlier report that
you showed nme he says that, doesn't it?
Says what ?
Says that he wasn't there.
Yes.
But | don't recall seeing it.
And | think the evidence, we have not heard from
M . Breckenridge, but | think certainly the
document ary evidence shows that he started worKking
there | think in md-1973 and was not worKking

there in -- and, again, do you have any
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recollection of |Iooking into that issue, being
made aware of that issue?

No.

And 162867. This is a letter September 22, 1992
from M. Wlch, it may be a draft that was
retyped, but in any event this is M. Wl ch
writing to M. MacFarl ane asking for a federa

inquiry, which by the way was turned down. Unm,

do you recall whether you would have been any part

of this at the time, this is Septenmber 22, 1992;
woul d you have been playing any role in the
strategy or the decisions that were being made on
behal f of David M| gaard?
| don't think so.
159542. This is a letter from M. Breckenridge
Decenmber 23, 1992 to M. Wblch enclosing part of
book that he has written and marked a section of:
particular interest to you and
David M | gaard. If we can release this
information | am sure it will help
i ncrease public pressure to secure David
a financial settlement.

| would hope that | could count
on your help to get this book

published. ™
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Do you recall -- and, again, the next page, |'ll
just show you the start of the next page, it's a
| engt hy docunent:

"THE REGI NA MANI FESTO. . .

Regina is an illusion.",
etcetera. Do you have any, do you have a
recollection of receiving this, being aware of
it?
| may have seen it. | may have seen it.
Or been aware that M. Breckenridge was going to
publish a book or was trying to publish a book?
| don't recall that part, but | may have seen this
document .
And why do you say that? |s there sonmething in
t he document that catches your attention?
Yeah, the first sentence, it --

"Regina is an illusion."?
' m going to use that in football season this
year, M . Hodson.
And so again, based on that, do you think that --
and | should point out that when they are | osing
they're the Regi na Roughriders, so you are correct
on that.

Is there something in this

document that you think you m ght have seen it at
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this point?

Something rings a bell, I just, | don't recal

wher e.

| want to finish up just on your dealings with the
RCMP. And based on the docunments, and this
relates to the, | think what's been called the

Fl'i cker investigation, and in the latter part of
1992, based upon the Breckenridge allegations and
ot her information, the Government of Saskatchewan
asked the RCMP to conduct a crimnal investigation
into wrongdoi ng all eged agai nst M. Kujawa, M.

Cal dwell, city police officers for coverup and M.
Breckenridge's allegations, | think as well maybe
M . Romanow and ot hers. Were you aware of that at

the time, generally, that this investigation was

happeni ng?
| may have been. | don't recall.
And | think, 1've only been able to find a couple

of documents where they spoke to you, do you
recall that? I1'lIl maybe just show it, 046386, the
doc. ID is 046385. If we can go to the next page,
this suggests February 8, 1993:
"Spoke with David Asper.
| asked him about the

identification made by the victim

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Hodson
Vol 136 - Friday, April 21st, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27518

(V5)---. Asper advises the follow ng.

During the investigation of

this offence, Det. Weir showed (V5)--- a
phot ographic |ine-up. From t hat

line-up, (V5)--- identified Larry

Fi sher. At some point, (V5)--- was told

that the guy (Fisher) would never be

prosecuted because he was in an asylum

Asper states that the

Prosecut or Cal dwell was responsible for

correspondence that states w/ out a

confession from Fisher the Crown had no

case. Al so this menmo states that there

was no |Id of Fisher, Asper states this
is incorrect because (V5)--- Ided
Fi sher.

Asper is concluding that Weir
was given orders not to further this

file and this is part of the overal

coverup. And, that nmost of this file is
m ssing."
Again are you -- and this is, and |I'm not sure if

this is, this may have been Inspector Sawatzky.
Two questions; one, do you recall meeting with

him and it may have been by tel ephone; and,
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secondly, do you accept what the RCMP have
recorded as being accurate, as being what you
told thenm?
| think it was by |Inspector Sawatzky, and it was
by tel ephone, and yes | do accept it.
And so what he has recorded, you accept that
that's --
| accept that he would have accurately recorded
our conversation, the gist of it.
And then 046170, and actually if we can go to
046174, and this is December 9, 1993. It says he
met with you:
"... to clarify several issues which he
agreed to address on behalf of
M. Wolch."
Do you recall how this meeting came about, M.
Asper ?
No, | -- no, and | was working in Regina,
obvi ously.
And there's just a couple of points here, and
again the same questions, | want to know from you
whet her you accept that what was recorded was
accurate. It says:
"Mr. ASPER states ...",

sorry, this is an issue that they're | ooking
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into, that two witnesses in the alley were not

di scl osed, and Ms. Merriman and Ms. [|ndyk. Do
you remenber those people, where they fit in in
the case? Ms. Merriman |lived on Avenue N --

Ri ght, she was | ooking at -- they were waiting for
a cab or something?

Yes.

| can't remenber Ms. |Indyk though.

Ms. Indyk was the witness who was going to
church --

Oh, did she see the woman brush by?

Yes, yes.
Yes, okay.
And:

"M. ASPER states that the two people
referred to here are the church
‘caretaker', Ms. Indyk, and

M s. MERRI MAN. He contends the fact
that the Crown called Ms. |NDYK, for
the defence, to say she did not see
anything is proof that both CALDWELL and
TALLI S were cogni zant the inportant
aspect of her evidence was that she did
not see anything. Therefore, it follows

t hat CALDWELL ought to have made
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avail abl e the other evidence
establishing nothing was seen in the
area."

And "1l maybe just go on to the next. | mean,

woul d you agree that that would be --

accurately would record what you had told him?

Yes.
"M . ASPER states 'evidence' refers to?
facts relating to (V4)---'S assault,
FI SHER' S previous crimes, and the fact
the police (e.g., ldent officer PENKALA)
saw cl ear evidence based on the nodus
operandi to suggest the rapist was
responsi ble for the MIler attack. He
said the details about police contact
with a person who matched the
description of the rapist - wearing
yel l ow hard hat should also have been
di scl osed. (MCorriston checking FI SHER
at the bus stop)."

And, again, would that be an accurate recording

of what you told him?

Yes.

And then the next paragraph, again, --

| mean | don't, | don't recall, |I'm accepting this
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as --
Yeah, no, and | appreciate that, but if you are
taking issue --
No, | don't take issue with it.
And |1'd ask you to just agree with everything
that's in here, but in fairness, | think I have to
at | east --
Ri ght .
-- put it to you. This is an issue about Ml gaard
not being in the vicinity and concerns the
guesti on of disclosure as set out in the argument
on behalf of David M| gaard, and | think that's
your argument at the Supreme Court with those four
pages of -- if you will recall | showed you
that -- of all the people that, in the police
reports, were asked about what they saw and saw
not hi ng - -
Ri ght .
-- 1 think is how it was put. So here:
"The statenments withheld were those
relating to Ms. GALLUCCI'S evidence
(that MLLER took the Ave. O bus), the
roommat es evi dence, and the fact many
people interviewed by the police saw

not hi ng around Ave N the norning of the
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mur der . "
And asked to describe the vicinity, and you said:

within several blocks of the scene

Agai n, would that be accurate?

Yes.

And then 046173. It says:
"M . ASPER agrees that the Supreme Court
addressed the issue of disclosure within
the trial setting but he believes had
the jury heard the facts suggesting sone
ot her 'person' may have commtted crimes
al nost identical to the MIler offence,
they m ght well have rendered a
different verdict. Unli ke the
constraints on the Crown insofar as
simlar fact evidence is concerned, he
bel i eves the defence - for the purpose
of establishing a reasonable doubt -
could bring forward the fact sonme ot her
person commtted al most identical crimes
in the same area etc.

In terms of simlarity, ASPER

also feels the circunmstances of the Feb.

1970 rape ((V5)---) wherein the attack
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occurred outside in the cold were
further proof of a link between the
rapi st and the murderer.”

And, again, | think you've mentioned that to us

before; would you agree that that accurately

records what you would have said?

Yes.

And t hat:
"ASPER recalled that author Peter GORGE
mentioned having seen incident reports
in CALDWELLS files and correspondence in
whi ch CALDWELL asked the police about
the other incidents. This is not
supported by our review of the materi al
or our interview with GORGE. ASPER
i ndi cated he would confirmthis point.
No further action will be taken unless
verification is received."

And do you recall this issue at all, | nmean is

t hat accurate?

It may be. | accept it as being accurate.

don't recall having any further contact with him

t hough.

And t hen:

"ASPER cl aims there was a definite split
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in the Dept. between norality and the
ot her investigative units. \When queried
on the source of such difinitive
information, he states this information
was gat hered from a source - not 'the
source', but a retired menber. He wil
advi se further."
Do you know what that relates to?
No. It may relate to a source that had been used
by the Gl obe and Mail, it m ght have been Gus
Weir, actually.
Okay. And so that -- that mght -- that's your
best recollection as to where that m ght have come
from?
Yes.
And did you, did you talk to Gus Weir directly?
No.
And so this would be information; who would, who
woul d have told you about what Gus Weir was
sayi ng?
| think either Dave Roberts or Tim Appl eby.
Okay. And then here:
"I informed M. ASPER that we were stil
waiting to hear from Ms. M LGAARD on

exactly what files she saw which were
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| ater destroyed. ASPER stated that he
beli eved they were shown a |ist of
existing files and then | ater several
files were found purged off the list."

Again, is that accurate?

| accept that, yes.

And again, do you know, when you say a list of --

' massumng this relates to the Fisher assault

files?

| assume so as well.

And does this, it says:
" a list of existing files and then
| ater several files were found purged
off the list."

Do you know what that relates to?

No.

Okay. And then 046172.
"ASPER concedes that if (V4)--- was
assaulted by FISHER at the time she
i ndicates - 0707 hrs. FISHER could not
be responsible for MLLER S assault. He
doesn't disbelieve (V4)--- about FISHER
but thinks she could be m staken on the
time. He t hinks others he intervi ewed

(eg., Aunt) may be able to establish
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that (Vv4)--- was wrong and it could have

been | ater, eg., 0730 when the assault

occurred. He will advise."
Again, is that accurate?
Yes.
And t hen:

"Fol | ow- up

In addition to his own clarificat
M . ASPER will be contacting Ms.
M LGAARD to clarify the issue con

the files she was shown by the 's
| also mentioned we were awaiting
response on several other questio

wel |l that being the Breckenridge

i on,

cerning
ource'.
her

ns as

documents and the fact we were not

provided with the Yorkton Psych.

records

about which Ms. M LGAARD expressed an

interest. ASPER had not seen the
hi msel f."

And t hen agai n:
"ASPER wi || also contact Paul HEN
about the question dealing with t
split. Again | indicated we are
awaiting his response to a letter

anot her issue. (the tapes)."”
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Agai n, would that be accurate?

Yes.

And | don't think there was any further follow-up;
do you renmenber anything el se?

| don't recall. | moved on to work in the U K
shortly after that.

And did you becone aware in 1994, August of 1994,
that the RCMP report, or the results, were

rel eased by the Alberta Justice Department | ooking
into the allegations; were you involved in
following up or reviewing that at all?

| don't recall that, no.

Those are all ny questions, subject to one, M.
Asper. We have spent a fair bit of time going

t hrough what you did on this matter, and | think
we have covered, to the extent that there are
system c issues or issues that m ght be inmportant
to this Comm ssion of Inquiry that you identified
t hroughout your work, | think they're in the
docunents or you may have answered themin

speci fic questions. But I would invite you, if
there's anything in addition to what | have not

al ready asked you that you'd like to say about any
matter that's relevant to this Conm ssion's Terns

of Reference, | would invite you to do so?
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Well, | don't know that | have anything new, M.
Hodson. | just hope that | have conveyed, M.
Comm ssioner, that | consider this entire part of

my life, and for the Mlgaard famly fromthe
moment that David was arrested, to be an
extraordinarily difficult, difficult period. And
the effort to win David's freedom and ultimtely
to establish his innocence was a process that |
regret having to happen, and regret having to have
been put in a position where we felt we had no
ot her choice but to do what we did, and it was a
messy process, it cost David a |lot of years in
prison, potentially, and it was -- | know that a
| ot of people felt swi ped on many occasions
because it involved many people who were private
havi ng their names being made public, it involved
torqued headlines and media characterizations that
perhaps in hindsight weren't fair, and | just, |
just hope that | am conveying that whatever
happened, | do sincerely wish that it could have
happened a different way.

And | want to point out that
even though | still have a philosophica
difference with the way wrongful convictions are

handl ed today under the Crim nal Code, | believe
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t hat everything that we did has contributed to a
better process, and wrongly convicted have a
better chance today than David M| gaard had in
92, or in '88 when we started, and | guess for
that, sonme good cane of it.
Thank you, M. Asper. And if | could personally
t hank you for the time that you spent with me in
advance of the hearings, and for the time of you
and your counsel in appearing here, | appreciate
it.

Those are my questions, M.
Comm ssi oner . "' m not sure if you wish to deal --
to take a break, or deal with the order of
cross-exam nation now and then take a break?

COMM SSI ONER Mac CALLUM: | think a break
woul d be in order.

(Adj ourned at 10:20 a.m)
(Reconvened at 10:44 a.m)

MR. HODSON: M. Comm ssioner, | think we
have either deferred and possibly resolved the
order of cross-exam nation, but at |east
deferred. | think for today -- and one of the
issues in the order relates to the time within
whi ch some counsel have had to review the tapes

and that m ght solve some of the problens. I
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think M. G bson on behalf of the RCMP has agreed
to go first and Garrett W I son on behalf of Serge

Kuj awa has agreed to go second and it's believed
that they will take us through the end of the
day, and then with a break |I'm hopeful that
counsel can resolve the order or at |east narrow
down that, so | think with that, and | think I've
talked to all counsel, | think everybody is fine
with that, so | will ask M. G bson to start.

COWMM SSI ONER MacCALLUM:  Thank you.

M. G bson?

BY MR. GI BSON:
Thank you. M. Asper, you and | of course have
said hello at the break a couple of tinmes. I
don't expect that | will be long with you. A few
areas that | want to touch on, some of your
deal i ngs obviously with the RCMP in the 1990
process through 1992, a couple of points |I want to
touch on when you dealt with M. Pearson, a little
bit again, M. Hodson touched on some of it this
morni ng dealing with the Flicker investigation or
the all eged cover-up by police and Justice
officials, so I'll touch on that, and also | want

to talk a little bit about sone interview

techni ques, etcetera, with M. Henderson and your
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under st andi ng about that process, and you've been
open about that already, so | don't think any of
that is going to be overly controversial.
The first document that | would

li ke to draw your attention to are the notes of
Staff Sergeant Pearson, 056743 at 755. I f we
could just call up paragraph 54, please, and I
know t hat you've been through this with M. Hodson
already, and |I'm going to try not to bel abour the
points that he's touched on, but again it says:

"Tel ephone call placed to Asper, further

di scussion to ensure that Ms. Ml gaard

was made aware of devel opnents to date.”
And | think in your evidence you were
complimentary of M. Pearson in that you and him
were having a fairly open dial ogue about what he
was doi ng and he was relaying information to you,
to some extent anyways, as to how his
investigation was progressing; is that fair to
say?
Yes.
And a little bit further on in that he says:

"l also advised Asper that | wi shed him

to have Ms. M| gaard cooperate with us

and permt the authorities to follow up

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Gibson
Vol 136 - Friday, April 21st, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27533

on the Fisher information, as opposed to
Ms. Ml gaard making i nquiries on her
own. "
And | think again, correct me if I'mwong with
your evidence, that you also shared a little bit
of concern about Ms. M| gaard going out and
carrying on an investigation with sone of the
people that Staff Sergeant Pearson was trying to
get to and interview?
Yes, | did.
And your concern there, and again please tell me
if I"mwong on this, was that Staff Sergeant
Pearson was clearly a professional investigator
and he woul d probably be in a better position to
get at the truth of matters, and again not being
critical of Mrs. Ml gaard, but rather than what
she woul d be able to accomplish; is that fair to
say?
Yes.
And was there a concern then from your perspective
about some of the evidence that may be gat hered,
if it's not gathered in the right way, of being
ei ther somewhat biased or tainted or not as
t horough and conmplete as it could be?

Well, let me back up a little bit, M. G bson.
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think it's easy for you and | to say that Staff
Sergeant Pearson is a professional investigator
and may provide a nmore, would provide a

prof essi onal approach to investigation, taking
statements and that's why | would prefer that he
be the one doing it. | think the context, though,
is inmportant because we had, | had a client who
didn't share our faith in the systemor in its
agents, so | understood what Ms. M| gaard was

doi ng. | didn't think it was -- | was hoping that
Sergeant Pearson would over take her frankly.

And again, | can't recall the evidence, but did

Ms. Ml gaard ever sit down and neet with Staff

Sergeant Pearson? | don't think that she ever
did --

No, | don't recall

-- until pmuch later on?

No, | don't recall that.

If we can go to another portion of Staff Sergeant
Pearson's notes and that was at page 900, so
056743 at 900 of that document. | think it's

par agraph 712. Maybe just before we |eave the

ot her docunent again, | don't think it's necessary
to put it up, but that contact was in about March

of 1990 and | believe from your recollection
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that's roughly around the time when Staff Sergeant
Pearson came on the scene so to speak?
Yes.
Agai n, his evidence was | ate February, early March
that he started, and | guess your application then
was already in the works, so to speak, for about a
year ?
Yes.
And your contact prior to that during that year
process would have been with sonmeone within the
Federal Department of Justice, and | believe you
said Eugene W Il Ilianms, and not necessarily with
Staff Sergeant Pearson obviously?
Ri ght .
If we could just call up paragraph 712 there, and
in that portion it says:
"M . Asper returned ny call. He was
guesti oni ng whether crime stats and
anal ysis were avail able for sexual
of fences for 1970 to 1990, and to
determne if there was simlar crime
activity after Fisher left the area. I
advised | was sure such info still
exists and if he believes this

simlarity analysis will provide them
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with something of value, then he should
make his request formally to the Federal
Justice Department, and | assured Asper
that | woul d assist wherever possible.”
So in your dealings with Staff Sergeant Pearson
were you in a position and was he willing to try
and gather up information at your request and
provi de documentation over to you, and | believe
that that information was eventually provided to
your office?
It was. | don't recall if | actually received
anything directly from Sergeant Pearson, but we
certainly had lots of conversations where we
brai nstormed, if you will.
Okay. And again, did he express a willingness
then to go out and follow up on sone things that
were raised by yourself?
Oh, sure, and you can see that we tal ked about the
records, the question of whether crime stats would
exi st, and, you know, he gave me his view on
whet her they would exist or not.
' m going to move over to a later period now,
again M. Hodson went through in great detail with
you the dealings with Staff Sergeant Pearson. | f

we could go to document 023046, and M. Hodson
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alluded to the Flicker investigation this norning,
and | appreciate that you weren't practicing |aw
at that time and had drifted away from doing nuch
work or any work on the Ml gaard file, but were
you aware that a meeting was held with the RCM
and M. Wblch, and | believe you mentioned Greg
Rodi n of your office, and Robert Bruce | think was
a private investigator that was engaged by the
M | gaard effort at times?
| wasn't aware of this neeting, no.
And again in that --
| don't think |I was anyway.
Okay.
It happened on ny birthday though.
If we could just go to the next page of that
document, if we could call up that portion, and
again in that document, and | won't bel abour the
point, there is some discussion about what
information M. Wblch and the people that worked
on this case for many years could provide to the
RCMP to assist in their efforts, and here
| nspect or Sawat sky speaks about what it is they
are actually trying to establish and he says:

" we are not really concerned with

t hat aspect.”
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And that's basically reinvestigating the MIler
mur der, and he goes on to say:
"... | think the big thing is that we
want to ook at is - was there a cover
up by anyone fromthe tinme it was first
reported to the investigator until now."
And al t hough you weren't at the meeting, were you
aware of the mandate that the 1993 investigation
was to follow through on?
| can't say that | was.
Again, just so we have sone background with
respect to some | ater questioning that I'll put to
you, if we could call up document 023167, this is
the report that was prepared by the RCMP at the
end of the 1993 investigation, and if we could go
to page 023176, again if we could call up that
portion, please, and it tal ks about the scope of
the investigation and | want to spend just a
moment on that with you because it will inpact a
little bit later on on the type of questioning
that comes fromthe RCMP when they touched base
with you in 1993 and 1994, and the document goes
on to say that:

the focus of this investigation was

to exam ne all issues to determ ne
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whet her or not or to what extent the
Saskat oon Police Department, Saskatoon's
Crown Counsel Office, and the

Saskat chewan Departnment of Justice
(Attorney General's Dept.), obstructed
justice in the prosecution for murder of
David M | gaard."

And | guess, M. Asper, were you aware that it

was a crimnal investigation into those aspects

at | east?

Yes.

And then it goes on to say in the next paragraph:
"Qur purpose was not to reinvestigate
the murder of Gail MIler ..."

And then the paragraph underneath that, it says:
"Any new evidence or information
emanating from our inquiries would be
directed to the police force with
jurisdiction.™

So as far as the re-opening the investigation

into the MIler death, any information that was

uncovered by the RCMP was going to be passed on
to the city police as to whether that would be
re-opened, and of course there would be some

i nvol vement from Sask Justice as well, and | take
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it at that point you weren't involved in it, but

were you aware of the reason for the

investigation and what could come from that

i nvestigation?

| may have been at the tinme. | can't say that |

recall that now though.

Okay.

|'"m sure | was at the tine.

Thank you. If we could call up document 047896.

M . Hodson touched on a docunment with you this

mor ni ng, sonme |limted contact that you had with

the RCMP when this investigation was underway.

Now, this is 1993, February 18th of 1993, and

again we know that you are not practicing |aw at

this time, but you were clearly willing to speak

with the RCMP and provide information that may

assist in their investigation?

Yes.

And in that brief portion there you indicate that

you contend that M| gaard had no opportunity,

obviously this is in relation to the killing of

Gail MIler:
" as he wasn't in the vicinity and

that W1l son says the boys did not

separate.”
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And again | know this is taxing your nmenory, but
do you recall where you would have got that from
that WIlson took the position that they did not
separate?

No.

And again, | know you were present at the Supreme
Court and you were aware that at the Supreme Court
M. WIlson's testimony, he did indicate initially
they were separated, then in cross-exam nation |
beli eve he said that they weren't separated and
then on again sonme re-exam nation he indicated

t hat they were separated, so your recall of Ron

W Il son's evidence in and around that time, would
you agree that people generally had some concerns
about Ron Wlson? | mean, there were obviously
some prospects of perjury charges and again he was
a bit of a difficult character to understand.
Woul d you concede that point?

You are being very kind, yes.

And again --
| don't know -- | don't recall specifically saying
that and | don't know -- | don't know what the

circumstances of that were or where | got that
from

Okay. But | guess at that point it wasn't too
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clear as to what Ron Wl son's evidence was on that
poi nt considering the perjury charges?

To say the |east, yes.

Yes. If we could go to document 035951 and then
go to 955 of that document, please, and | was
going to walk through that with you. M . Hodson
did this norning, so |I won't again bel abour that,
but he touches on a nunber of -- sorry, this is a
meeting that you had with the RCMP in 1993, you
believe it was in person in Regina because you

t hought you were working there at the tinme, and it
was a Sergeant Dosenberger that was speaking with
you at that time. | don't know if you remenber
himat all or not?

No. Sorry.

And you again provide what information you can to
the RCMP with respect to their investigation and
some of the allegations that had been put forth
about possible police wrongdoing or prosecutorial
cover-up along that |ine?

That's right.

Now, M. Hodson went through all that with you,
some of the areas that you had some concerns
about, and if we could go to page 954 of that

docunment and the portion there, you'll see some
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numbers there beside M. Caldwell's name, 16 and

17, and those were issues that were identified

t hrough various contacts through people involved

in the Ml gaard effort and those were al

cat al ogued, | believe there were 68 issues al

t oget her that were | ooked at by the RCMP, and a

| ot of that came fromthat interview | referenced

with M. Wolch and Greg Rodin and Robert Bruce,

and they were following up on sone of those issues

with you to get clarification on points, and here

you speak about sone contact with Peter

Carl yl e- Gordge and having him seeing incident

reports in M. Caldwell's files and correspondence

in which Caldwell asked the police about the other

incidents, and again it was your understanding

that that in fact had taken place, | understand,

t hrough your discussion with M. Gordge; is that

fair?

It | ooks to be, yes.

And the RCMP indicate in this document that that

view is not supported by their review of the

material or their interview with M. Gordge.
"Asper indicated he would confirmthis
poi nt . No further action will be taken

unl ess verification is received."

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Gibson
Vol 136 - Friday, April 21st, 2006

Page 27544

So that was something you were going to follow up
on?
Ri ght .
And there were a number of points again, all of
t hem which M. Hodson went through this tomorrow,
where there was going to be further follow-up by
yourself to see if you could |I guess flush out th
concerns or issues that you had that were
identified by the RCMP?
Ri ght .
Okay. If we can go to docunment 952, and this is
part of this continuation report that M. Hodson
didn't put to you which is the foll ow-up about a
month | ater where you tried to assist the RCWP
during that time to come up with some nore
information, and so |I'm just going to walk throug
that with you if | may, and dealing with issue
number 9 which again was the split within the
Saskat oon Police Service, | think you mentioned
this nmorning already that you could only suggest
source m ght be Gus Weir?
Bi ngo.
And:

“"This officer was interviewed 93-03-09

and he described a relationship between
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his morality unit and the detectives as
good. There is no suggestion of a split
in his statenment to the investigators.
Therefore it does not appear as though
he is the source of the information."
But that was the best that you could cone up
with, was Gus Weir?
Yes.
So the concern about there being a split within
Saskat oon police, that was something that you
shared, but again, there wasn't anything nore that
you could assist in sort of flushing that out; is
that fair?
That's correct.
The docunent goes on to say, issue number 10 just
bel ow t hat:
"As to the question of whether the
m ssing files were a |list or actual
files, M. Asper says he has no answer."
And again, that was an area that you were
concerned about the mssing files and the
information that came to your attention, whether
it was by way of a list of files or actual files,
you were going to follow up on that, but again

weren't able to gather additional information?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Gibson
Vol 136 - Friday, April 21st, 2006

Page 27546

Ri ght .

Number 23 underneath that:

"M . Asper discussed the question of the
timng of (V4---'s assault with M.

Wbl ch and he repeated his theory on the
sequence but offered no explanation to
account for the problem of time."

And | think that's something you acknow edged

earlier, there was a problemwith the tim ng of

the (V4)--- assault in the sense that if it did

occur at 7:07 and if she did identify Fisher,

t hat wi ndow of opportunity was perhaps not big

enough to do the MIller nurder and to assault

(V4)---, and | think you shared that concern?

Ri ght .

And then onto the next page of that document, 951:
"M . Asper had nothing of his own to
offer either, e.g. information from an
aunt which mght put a different time to
(V4---'s departure for the bus."

And that's something that you were follow ng up

but again weren't able to, | guess to get

information that would assist on the timng, and
| appreciate that was a fairly cold file at that

poi nt ?
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Yes.

Pretty difficult to follow up on that?

Yes.

And the RCMP certainly shared those issues as

wel | . So in this document we've gone through a
number of allegations where you were willing to
assi st the RCMP, but again, for whatever reason,
there wasn't an ability to come up with additional
information on those particular points?

That's correct.

And from the perspective of the RCMP, could you
understand that there may be some concern about
the information that's being passed on in the
sense that there are assertions, but there's not
much at times to support those assertions and how
t hat may cause sonme concern for the investigation?
Sure. | assume that's why an investigati on was
bei ng conduct ed.

| just want to deal a little bit with M.

Hender son and he gave some evidence at this
inquiry where he adm tted being biased in the
sense that he went into each interview with a plan
and an objective to get the best statenent

possi ble for the Ml gaard application, and | think

again in your earlier evidence you've indicated
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t hat you had some understanding that Paul
Hender son was going to go into those interviews
with a game plan, so to speak?
Yes.
And we've gone through some of the documents about
the tapes that Ms. Ml gaard recorded in your
conversations as you were strategizing, and |I'm
wondering if we can put up document 335929, and
t he background on this is Ms. Ml gaard and
yourself and then yourself and M. Henderson
di scussed M. Henderson's meeting with Dennis
Cadrain and the approach that could be taken with
both Al bert and Ron W Il son in obtaining favourable
evidence fromthem and if we can go to 335948 of
t hat docunent, just at the bottom portion of that,
and your conmment is:

"Get Denis to give a statement

descri bing how he believes that Al bert

was ah, -- "
And then Ms. Ml gaard chinmes in:

"Mentally inconpetent.™
And your response is:

"Well, and worked over by the police."
Can | see the earlier part of this page, please?

You certainly can.
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l"mjust trying to see if Paul has already spoken
with Dennis at this point.
And forgive ne, | was fairly pressed for time to
go through all of this, so | can't help you. I
wi sh | coul d.

MS. McLEAN: Check the first page, there's

a date on the top of it.

BY MR. GI BSON:

It's May of 1990, so --

No, I"mjust trying to determ ne whether we had a
sense already of what Dennis was going to say by
virtue of Paul having already talked to Dennis.
And | believe M. Hodson is nodding, that there

was a sense on that.

MR. HODSON: If 1'"m not m staken, | think
this tape, it was identified it was after -- if
it's the one I'"mthinking of, it was after M.

Henderson's initial contact with Dennis Cadrain
on May 26th.

Ri ght . So then if you go to the page where those
comments are, and the reason | ask is because I'm
trying to determne if this was devel oping a game
pl an or sinply tal king about recordi ng what we

knew Denni s was going to say.

MR. Gl BSON:
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Al'l right. And as far as the question there or
the statenment by yourself, "And worked over by the

police," you are trying to determne if that's
somet hing that M. Henderson responded back to y
in his discussion with M. Cadrain?

Ri ght .

And | think in your evidence in the |ast few day

you indicated that Paul was of the view right from
the outset that there was probably police

m sconduct and there had probably been pressure
put on witnesses?

Ri ght .

Because in his view he had seen that in other
cases in the States. Even t hough he did not
necessarily have any evidence in this particular
case, that was sort of his m ndset?

Ri ght .

Okay. And again, from your understandi ng, was
there an objective in place by M. Henderson to go

out and speak with Dennis Cadrain and then speak
with Al bert Cadrain to establish that point and
get that information from them and suggest that
them that that's a possibility?

It may have been his gane plan. W obviously

tal ked about it. "' m not sure we knew exactly
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where the statenments were going to go necessarily.
Okay.

But clearly, you know, police pressure was one of
t he explanations if in fact witnesses didn't speak
the truth, why not, and police m sconduct may be
one of the reasons and that's one of the things we
wanted to explore.

And | think if I recall your evidence correctly,
you said that that was something that you were, or
at |l east M. Henderson was going to put to

wi t nesses and that that gave them an out in the
sense that, it gave them an expl anation as to why
t hey gave false information and if they could
point the finger at the police it gave them an
opportunity to save face a little bit?

That's correct.

If we could go to document 337359 and it's tape
176, and again nmy understanding of this is that
it's in or about May of 1990, yourself and Ms.

M | gaard di scussing involvement of Paul Henderson

and Centurion Mnistries and the possible outcome

of an interview with Al bert. | believe that M.
Hodson may have put this to you already, |'m not
certain if it was or not, but | think he may have,

and if we can go to page 337360 and if we can cal
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up that portion, and your coment is:
"Okay. Um, in ny view it would
great, and | don't know how open
to this, but it would be a very p
starting point for themto have a
with Cadrain and get a statenment
Cadrain to the ex -- sort of sayi
mean | was talking to Hersh about
and, you know, | mean it would be

wonderful if we could get a state

be

he is
ositive
chat
from
ng, |
this,

j ust

ment

from Cadrain saying, "yeah, | knew it

was Fisher, lived in the basement

, - unm,

you know, | didn't want to say anything

about it because | figured he'd k

me", you know, something |like that, and

then "I saw Fisher come home with
on him"."
Ms. M| gaard says:
"Oh yeah.™
You respond:
"You know, sonething |like that."
Ms. Ml gaard then says:
“Well that would be nice."
And you reply:
"And then "and that, you know, wh
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cops came and asked ne about M| gaard,
you know, it was easy for me to get off
the hook with Fisher by just pointing it
at M| gaard"."
And then a ways down you say:
"-- | mean you can even lead himto
believe that, even if he's lying, you
know, you can, you can have a chat with
himto plant the story in his mnd, you
know, to give him an easy out from the
questioning with MCl oskey and, you
know, |'m gonna say that to Jim"
So again this is prior to going out and speaking
with Al bert Cadrain and your having sonme strategy
sessions here, and again was it an objective to
pl ant a possible story or scenario into Al bert
Cadrain's m nd?
W were -- we had been discussing the possibility
t hat Cadrain may have had an encounter with Fisher
in the norning and yes, we had di scussed the
possibility of inquiring about that with him vyes,
no questi on. | mean, as | say, if you accept the
proposition from our perspective that w tnesses
must not have been telling the truth, you've got

to go to all kinds of scenarios as to why and this
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was probably one of them

And would there be some concern then with respect
to putting that type of a scenario to an

i ndi vi dual when you don't know that it's the truth
yourself and the wi tness has some mental issues,
as | think everyone came to realize at that point,
is there sonme concern about again tainting the
evidence and making it difficult for investigators
| ater on to try and figure out what the truth is
if scenarios are visited upon witnesses?

Oh, yes, absolutely, which speaks to the whole
guestion of, you know, I'Il just -- |I'm not going
to say it for critical effect -- that we were
doing this on our own and would we have preferred
a professional investigator? W asked for it many
times.

If I can go to one nore docunent here with
reference to the tapes, 336406, it's tape 49, and

my understanding, this is shortly before the

Supreme Court reference. Again, | believe that
this has been put to you already, I'Il have a
coupl e of questions out of that. If we can go to

page 443 of that docunent, please.
COW SSI ONER MacCALLUM: \What was the doc.,

' m sorry?
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MR. Gl BSON: The document number is 336403

at 443.
BY MR. Gl BSON:

|f you could call that portion up, again | believe
this was put to you already, M. Asper. It deals
with Ms. Ml gaard and yourself discussing
Centurion Mnistries, and one of their
investigators, and whether there is some issue
about tainting the evidence with respect to
Centurion Mnistries; do you recall that portion
t hat was put to you earlier?
| don't recall, but clearly I'"mstarting to have
some concerns.
Yeah. And | think you echo that right there,
"Well the whole thing is tainted by Centurion, if

Centurion is the taint, then the whole thing is

tainted.’
If we can go to the next page,
pl ease.
| may -- that may have -- | may have been reacting

to something, frankly, that someone in Justice or
el sewhere had said to us raising concerns about
Centurion Mnistries.

Yes. And if we can go to the next page, please,

444 portion there. And you say, 'The statenents
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t hat have been taken up to this point have been,

you know, horrendously biased'. And you comented

alittle bit on that the other day. And, again,

do you think there would be a concern about, from

the investigators' perspective |ooking |ater on at

statements gathered by M. Henderson and -- that

if those types of scenarios are visited upon a

wi tness, that those statements obtained from those

wi t nesses could be seen as being tainted in the

sense that that may not be their recollection, but

they may have had that forcibly or forcefully

visited upon them by soneone that had an objective

to go and get that information?

Yes. | will say at the tinme, | have to say that
woul d concede nmy m ndset at the time would have
been that we would have felt that the sanme had
been done with the witnesses at the M gaard
trial, and rightly or wrongly that we were
prepared to probably overlook a smarter approach
to the taking of the statements.

And | think, in fairness to you, you did say that

you had sonme concerns about that, and that if you

had to do it differently you would |like to be able

to do it differently now?

Yes.
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But, again, from an investigator's perspective,
and |I'm speaking fromthe RCMP investigation in
1993, how that becane a very difficult portion of
that investigation and nade it a much nore
involved and difficult to discern just what the
evi dence was because of that type of approach?

| accept that, yes.

You had sone discussion the other day with M.
Hodson with respect to the dog urine, and Dr.
Merry and Dr. Markesteyn and their involvement in
that, and you indicated that it challenged a
fundament al aspect of the Crown's case and it had
a good deal of publicity value for the M| gaard
effort?

Yes.

And then M. Hodson inquired of you as to whether

you followed up with the RCMP -- when | mean "you
| don't necessarily mean you personally -- but
whet her the M|l gaard effort followed up with the
RCMP to make a determ nation as to whether, in
fact, they accounted for that possibility and did

tests to determ ne whether it was a human sem nal

fluid sample in the snow?

| don't believe we did, | -- mnmy recollection is we

submtted the information to Justi ce.
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Okay.

To Federal Justice.

Okay. And, again, there was a |ot of coment i
the media, and certainly Staff Sergeant Paynter

with the RCMP was a little bit mffed by those

n

comments, and | take it he wasn't approached with

respect to his notes and the testing that he di
mor phol ogi cal testing, to determ ne whether in
fact it was human or animl secretion?

Um, |'m not aware of that. | recall somewhere
along the line Dr. Markesteyn said he had done
that, but | gather also that Staff Sergeant
Paynter testified that that hadn't happened, so
don't know.

Yeah.

But | certainly didn't.

Okay. And the docunent that was put to you by
Hodson with respect to this point, 030493, and
this is the -- if we can just nove a page ahead
think we'll identify what | am | ooking for here
This is the report or sociological paper prepar

by Professor Boyd and now Dr. Rossno, and if we

d ’

M.

ed

could go to page 030510 of that docunent and call

up that portion. And, again, it indicates:

"What Dr. Markesteyn did not consider
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the trial evidence from hair and fibre
specialist Victor Mal chanko of the RCMP
Crime Detection Laboratory; Malchanko
told the Court that he found seven pubic
hairs in the semen stain. Dr .
Mar kest eyn now agrees that it is nore
probabl e that this was a human semen
stain."
And when Dr. Markesteyn and when Dr. Merry were
consulted, do you recall if that information was
provi ded over to them?
| don't recall.
Because it appears fromthis indication, and the
conversation with Dr. Markesteyn was in September
of 1991 and obviously there had been sone m | eage
al ready generated out of the dog urine possibility
in the media, and then in 1991 he basically
concedes that, "oh, if there had been evidence
t hat had been provided to nme about Mol chanko on
the hair and fibre evidence that was at trial,
then |I likely would have conceded that it was in
fact a human sem nal stain and not dog urine", and
per haps that could have been avoi ded?
| don't recall that being made known to ne.

Okay. Umm, and again, from an investigation
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perspective fromthe RCMP, do you see how those
ki nds of allegations about dog urine being made,
and how that could be remedied relatively quickly
by consulting with the scientist that did the
testing | ooking at his notes as to what tests he
carried out, and | ooking at the evidence that was
avail abl e, including other experts, how that would
have avoi ded that kind of a kerfuffle, if | can
put it that way?

Yes, it could have, sure.

And again --

We expected the Department of Justice to do it.
Okay. And again from an investigation
perspective, you appreciate how difficult that
makes it, then, in following up with that

i nformati on because, again, there are positions

t aken that have to be assessed dealing with false
evi dence?

"' m not sure | understand your question?

In essence what happens is there is evidence or
positions taken by scientists that are inconplete,
and then all of that has to be followed up with a
view to, | guess, rehabilitating or re-educating
those scientists to try and get themto a nore

i nformed opinion?
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| quite agree. This was, this was the risk,
frankly, in nmy view, that arose because we felt
that we had to do nore because the Departnment of
Justice wasn't responding to us. And yes, it did
create risks, no question.

And with respect to the investigation that

M . Pearson was involved in, was there ever a
further request to have him nore involved, as
opposed to carrying out investigation on your own?
My understanding is that at the sanme time,
roughly, that M. Pearson was involved in
interviewi ng sone of the witnesses |ike Linda

Fi sher, he was interviewing themwi thin a matter
of days after M. Henderson had been there, and
was there ever any thought to having him take on
more of that investigation, or a request to have
him do nore of that, and perhaps pulling back a
little bit, because it clearly didn't happen even
t hough an investigator was in the field?

| don't recall asking Sergeant Pearson to do nore.

Okay.
Umtm, | was very anxious for himto conplete with a
result |I think he knew | hoped for on the Fisher

i nvestigation.

And you indicated that it was difficult for your
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client to trust the system and consequently they
felt the need to stay in the field, --

Yes.

-- and consequently they continued to do their own
i nvestigation?

Ri ght .

Those are my questions. Thank you.

Thank you.

BY MR. W LSON:

M. Asper, ny name is Garrett W I son, and |
represent Serge Kujawa.

Firstly, sir, in view of the
i mpact that this Inquiry is making upon your life,
| ' m wondering if perhaps running through your m nd
is the old adage, "be careful what you wi sh for"?
|'ve said fromthe outset, M. WIlson, | w sh that
none of this, none of what had to happen or did
happen, had to happen.
May | have transcript page 25159, pl ease. I n your
earlier appearance here you identified certain,
quote, "bad guys", in response to an inquiry from
t he Comm ssioner -- 159, I'"'msorry, | said 95 --
and you identified M. Caldwell and M. Karst and
one or two others there, but M. Kujawa is not on

your list, and was that a deliberate om ssion or
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just oversight?

| would say, M. WIlson, that, as a result of
comments made back and forth, M. Kujawa would
have to have made that |ist.

| rather thought so. Could we | ook, now, at
25153. This is where you identified the "war of
| i beration", again in quotes, as being:

agai nst the system it was agai nst
t he people who put him...",
bei ng David M | gaard:
" there, and it became against the
peopl e who had the power to get him out,
so it was pretty much us agai nst
everyone."
And then you carry on and agree with M. Hodson
who says:
" did you consider the system or the
state or those who had put David
M | gaard there, and those who woul dn't
| et him out, as being your eneny?"
And you answer:
"A Yes. "
And so, since M. Kujawa was a prom nent menber

of the justice systemin Saskatchewan in those

days, | assunme that your war was against him as
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wel | ?

| think, yes, | would -- | can't say. | woul dn't
say initially, but he joined the fray, clearly.
He had -- his involvement with the files did not

i ncrease, he had conpleted his work |ong before
you came in the picture, is that right?

Yes.

335443, pl ease. Your CV, M. Asper, at 45 pl ease.
|"minterested a little bit in the, in your
background, your | egal background. You tell wus
here that you attended the California Western
School of Law from'81 to '84, and graduating
there, and then canme back to W nnipeg and articled
in the Buchwald Asper firm for a year and a half?
Well, to be specific, the Federation of Canadi an
Law Societies required, as part of com ng back to
Canada, that | attend the University of Manitoba.
| took five courses prescribed by the Federation.
During that time | worked also full-time, or as
much as | could, at the law firm and then
articled in the year follow ng that.

There woul d be some crimnal |aw component in

t hose five classes?

Yes sir.

There would be very little Canadian crim nal |aw
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content in the studies you did at California?
That's correct.

You were adm tted to the Law Society of Manitoba
when?

1986.

Tell me nore specifically what crimnal |aw
studi es you had until the time you joined the --
M. Wlch's firn?

| woul d have taken, of course, American crim nal

| aw, crim nal procedure, perhaps crimna
jurisprudence. | can't recall the courses in the
u. S. | had to take crim nal procedure at the

Uni versity of Manitoba Law School, and | may have
had to take the crimnal |aw course as well, |
can't recall.

What about Canadi an crim nal evidence?

| took evidence, certainly, evidence is one of the
five courses.

That would be civil and crimnal, then, would it?
Yes.

When you were with M. Wlch's firm who held your

articles?

Um, either M. Wblch or M. Pinx, | can't recall.
Real | y?
Yes.
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COVM SSI ONER Mac CALLUM: How do you spel
M. Pinx's name?
P-1-N- X

COWM SSI ONER Mac CALLUM: P-1- N- X.

| think it was Pinx.

BY MR. W LSON:

| see. And who served as your nmentor during your
early years there?

| worked for both.

| see. Both were crimnal |aw practitioners?
Yes.

So your | egal career, which really ran from your
adm ssion in 1986 until 1992, a total of six
years, mnus two years you took a | eave of absence
and went to work in the television world; is that
correct?

Yes. | was doing mostly | egal work, but
non-crim nal .

Yeah. And you did, | assunme, the usual crim nal

| aw stuff that an articling student and a juni or

| awyer does, running to police courts and doing
adj ournments, and running out to institutions and
interview ng | ocked-up clients, and what not ?

Yes.

Were you assigned any clients of your own during
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t hat period, or were you working under the
direction of seniors?

Yes, | had ny -- | was building my own practice.
| see. And you did some crimnal trials then?
Yes, many.

Police Court?

Yes. Queen' s Bench. | was in the Court of Appeal
the day | got called to the bar.

Uh- huh. Al one?

Yes.

You had handled a crimnal jury trial?

Yes.

When did you do that?

| don't recall specifically.

Before or after the |eave of absence, do you

t hi nk?

Um, | think it would have been after.

Yeah. In any event, you were the junior guy on
the David Ml gaard file, | think I heard you tel
us that earlier?

Yes.

And you filed the -- you worked on the 690
application which was filed in December 1988; is
that right?

Yes sir.
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Thank you. Now you told us on two or three
occasions here that you had expected that this
matter woul d have been handled in a nore
col  aborative way and that you wi sh that it would
have been handled in a nore coll aborative way; is
t hat correct?
Yes sir.
But may we | ook at transcript page 25156, pl ease,
at the bottom
"... it would be the latter part of 1989
that sort of, in your view, things
turned and became nore of a war of
| i beration and perhaps evolved from
there; is that ...",
correct?
Yes.
"... 1t was a build. | mean a war, war
is the product of hostilities that
precede it, and | would say that the
hostilities had begun by then, or
certainly the dance or the prelude to
war had begun by then.”
' mjust refreshing everybody's recollection of
t hat . Thank you.

I n what year were you born, M.
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Asper ?

1958.

| find that interesting, because it was in 1959
that M. Caldwell joined the Department of the
Attorney General in Saskatchewan and commenced his
prosecuting career; M. Kujawa joined in 1961

al though he had been admtted earlier; M. Tallis,
we know from his appearance here, was admtted to
t he Saskatchewan Bar in 1955, four years before --
three years before you were born. So all of these
peopl e who were included in your enemes |ist,
your war, had been practicing | aw about as | ong as
you had been alive at the time you undertook that
war; correct?

Yes.

In retrospect, M. Asper, do you feel that perhaps
you were a tad brash in some of your approaches
during those years?

| think that's probably fair to say, yes.

And I'm thinking particularly of the discussion
you had with M. Hodson about the so-called

m ssing first statement of Ron W Il son and your
public statements on that subject, and the
reference then to the transcript of the tel ephone

conversation you had with Joyce M| gaard on that
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subject, do you recall that?

You - -

And Mrs. M| gaard was pointing out to you that she

was sure that, actually, M. Tallis had had -
Ri ght .
-- the statement?

Ri ght .

And you were insisting it couldn't be so because

he woul d have dealt with it differently?

Ri ght .

He woul d have physically had it and waved it
front of the witness, etcetera?

That's correct.

That was your positive view of things at that
time?

Yes sir.

And you were wrong; correct?

Yes.

And in fact --

in

Well, I -- well, I want to qualify that, because,

as | say, I'mnot certain that the context of

conversation was that he didn't have the

t hat

statement, rather that he didn't physically put

the statenment, but if the construction of ny

comment was that he didn't have the statenent
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| was in error, yes.
Well that was the inmpression that anyone would g
from reading the news comments that you --

| understand that, but there may be information

et

and you'll hear fromthe journalist -- that | had

a much broader conversati on. | accept the

construction, and | accept that that's how it came

out, and | take responsibility for that.

Uh- huh. But it is correct that you took the

position that, if M. Tallis had had the document,

he woul d have physically waved it in front of the

wi tness?

Yes.

Did you have --

That's what | meant by "put it to him', put the
statement to him

Yes. One of the risks in doing that is that the
statement m ght fall into evidence, become an
exhibit, and go to the jury roomwith the jury;
t hat correct?

Yes.

And, in M. Tallis' view, that m ght have been
somet hing he didn't want to see happen; you
under st ood that?

Yes.
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You have read his testinony here, have you?
| think I was here when he said that.
OCh, is that --
That was toward the end of his evidence, | think.
| would commend, if you ever decide to practice
crimnal |aw again, that you do read his
testimony, it's a -- you will come away very
Wi ser .

By the way, when did you |earn
t hat Joyce M | gaard was taping your telephone
conversations with her?
Umm | may have been aware, at the tinme, of sonme,
but certainly not to the extent that is the case.
| learned that when this proceedi ng was under way.
Uh- huh. How did you feel when that information
came to your attention?
| wasn't very happy about it.
It throws an unfortunate |ight on the
solicitor/client relationship; would you agree?
Yes sir.
Have you made your feelings on that known to
Ms. M| gaard?
Yes, | have.
Now, on this coll aborative approach, you have told

us -- we know the answer -- you didn't do these
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t hi ngs, you didn't approach any of the

Saskat chewan members of the judicial system who
had had anything to do with the Ml gaard file
until far late in the game; is that correct?
Yes.

Long after the war had been declared and was fully
engaged?

That's correct.

Did you make any inquiries about these people and
t he Saskatchewan Justice system who becane your
enem es at your sole declaration?

| nqui ri es about them?

Yes. \What was their professional reputation?
OCh, I was well aware. | had been attending, |
don't know how many at this point, at |east a
coupl e of Federation of Canadian Law Society
conferences at which M. Kujawa was a faculty
member . | had a huge amount of respect for M.
Kuj awa. | think I was aware of M. Caldwell's
reputation, certainly, by talk in the community.
And M. Tallis |ikew se?

Yes, oh certainly, he was a Justice on the Court
of Appeal . | was aware of the stature of the
people we were dealing with.

And that they had a well-deserved reputation for
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honour and integrity?

Yes.

Whi ch would be at odds with the conduct that you
concede that you were inmputing to them?

Yes.

Did that not cause you to hesitate before
proceeding with the war that you had descri bed?
Yes, | -- | would have to say that it was one of
the factors in the balancing act that | think we

had to, had to engage in.

Woul d you agree with me if | told you that, if you

had come to Saskatchewan and inquired anong the

menbers of the crimnal defence bar in the 1980's

about the reputation of Serge Kujawa, that you
woul d have found that the introduction of the
Charter of Rights and the Supreme Court decision

in Stinchconmbe had no impact whatsoever upon his

style of practice because he was years in advance

of those new principles?

It woul dn't surprise nme, sir, because, as | say,
have heard and | had been taught by M. Kujawa at
t he Canadi an Federation of Law Societies

conf erences.

Well it didn't occur to you that you m ght, say,

get in the car and drive to Regina and go to M.
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Kujawa's office, as the senior man in the Justice
Department, and say "look, we think we have a
probl em here"?

Well, | don't recall that M. Kujawa became
actually engaged in this until he made sonme
coments in response to other things that we were
saying and he cane to the defence of the system,
and I, as | recall, that's the only tinme he got

i nvol ved.

But you knew he was there, you knew of hin®?

Sure.

My question is why didn't you just throw your file
in the car and drive over to Regina and take it to
hi m and say that "we've got a problenm?

Well my recollection is that we decided that our
remedy lay with the Federal Department of Justice,
and we expected that whatever was going to happen
in terms of getting a relief would come through

t hem

Could we | ook at 328015, please. And scroll down
a couple of pages, please. Here we are. You have
probably heard of Dr. Morris Shum atcher also?
Yes.

Who was a very prom nent |awyer in Regina?

Yes.
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May | have this? I|I'msorry, I'ma little -- up
and over. Bottom of the m ddle colum, | think,
is where we're going to start. Okay. This is an

article that Dr. Shum atcher authored, and he
gives an example of Dr. Kujawa, or M. Kujawa's
style of practice.

"Recentl|ly, Kujawa, who
criticized extra-judicial renmedies to
cure adjudicative error, hinself
participated in an unusual procedure
which led to a speedy quashing of a
conviction. A client of mne had been
found guilty of incest and sentenced to
18 months in prison. About five days
after sentencing, her 14-year-old son
admtted to having falsely accused the
mot her of the crime and wi shed to set
the record straight.

To speed the process of
righting this mscarriage of justice,
Kuj awa agreed to meet the boy, question
hi m and have a transcript of the
encounter delivered to the Deputy
Attorney General. The next day, counsel

appeared before the Court. The evidence
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was consi dered and my client was
rel eased from custody.
Fortunately, the Canadi an bar
does not |ack conpetent and energetic
| awyers who will champi on hopel ess and
unpopul ar causes and represent hapl ess
and penurious clients.™
That was Serge Kujawa's style of practice, it was
known to the menbers of the defence bar in
Saskat chewan. You will find that M. Tallis said
the same things about him In retrospect, would
you agree with nme that it m ght have been very
advi sable if you had taken ny suggestion and
thrown the file into the car and driven over to
Regi na?
| don't accept that.
Sorry?
| don't doubt M. Kujawa's integrity and style of
practice, but our remedy lay with the Departnment
of Justice and, |I'm sorry, but | don't accept
that -- | don't accept that | would be confident
with the Crown investigating hinmself.
Even though 1've given you one exanple?
Yes.

You don't feel differently today?
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No. Probably stronger today actually.

25377, please, transcript, here | believe you are
telling us that even though it canme to your
attention that investigators had gone to M.

Cal dwel | and been given free access to his
prosecution file, that that didn't change your

vi ew about asking for the same privilege; is that
correct?

Yes.

Can you explain that to us today?

Expl ai n what ?

Expl ain why, after you |l earned that M. Cal dwell
was that co-operative, that you wouldn't take
advant age of that know edge and seek sone of that
co-operation yourself?

Well, we had actually tried to seek the renmedy

t hrough the Federal Department of Justice and
believed that if that was going to happen, it
woul d happen through the process under 690.

| see.

| certainly believed that.

25316, please, here you talk about -- okay, let's
take this first. You tal k about the paranoia that
pervaded the M I gaard group, if | may use that

term
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Yes.
And did that extend to you?
| have to say nmy m nd was certainly open to it,
yes.
Woul d you scroll up here a little bit, please,
there's a comment here. " m curious to know what
you meant by that remark.
Which remark?
The one involving M. Kujawa:

"I think M. Kujawa actually said that

explicitly."
Said what ?
Does that relate to this?
Well, if | can see the previous page, |I'll read
t he whole -- okay, and then you are asking ne
what's on the next page?
Uh- huh. What did --
| think that was -- sorry, | think that was
referring to M. Kujawa's coments -- |'m guessing
here, but this may refer to M. Kujawa's coments
regarding institutional integrity and the
integrity of convictions and the conviction
process and the need to not be constantly
underm ni ng convictions.

You are not alleging that he declared that he
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woul d never admt it was a m stake?

No, no. M. Kujawa | believe around, at some
poi nt wei ghed into the media discussion and talked
about the overwhel mng system c need to ensure the
integrity of convictions.

Uh- huh.

And | think what I'mreferring to there is ny

di sagreement with that coment.

Well, we'll come to that comment a little |ater,
it's slightly different than | think you describe
it now. Tell nme, M. Asper, if David Ml gaard's
conviction had taken place in The Pas, Manitoba,
how woul d you have approached the problem?

| don't understand the question.

Well, now you are dealing with the Manitoba
justice system and the people who are in it who
presumably are pretty well known to you, you are
in the crim nal defence bar and you are operating
out of W nni peg where nmost of them are housed, you
woul d know these people far more intimately than
you knew any of the players in Saskatchewan?

Well, if you are suggesting that | acted because |
was dealing with strangers, that's just not
correct. | would -- in hindsight | would have

done plenty different in this case, but | don't
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think it mattered whether it was The Pas or Regina
at the tinme.

You woul dn't have considered wal ki ng across the
street in Wnnipeg with your file to the

Depart ment of Justice there and say | ook, | think
we've got a bit of a problemand I would I|ike you
to look at this?

| have consulted on 690 cases since this case
where, in Manitoba where direct contact was made
with the Department of Justice for the very
purpose that | don't believe that Crowns or police
shoul d be investigating thensel ves.

Were you born with that view or where did you
acquire it?

Well, to the extent that | think it's a concept of
natural justice, | mght have been born with it,
but somewhere along the way.

So there was no feeling on your part or the part
of the Ml gaard group that over here in

Saskat chewan in gopher | and we haven't fully

evol ved out of a frontier style of justice where
we'll hang 'em today and try 'em tomorrow?

Are you suggesting that's what | thought?

Yeah. | " m asking if that's what you thought.

No.
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MR. W LSON: A good place to break for
[unch, sir?
COWMWM SSI ONER MacCALLUM:  Yes.
(Adj ourned at 11:53 a.m)
(Reconvened at 1:32 p.m)
BY MR. W LSON:
M . Asper, you're probably mre than well aware
that old guys like me are to be avoi ded because
we're garrulous and we tell stories at any excuse
at all.
Someti mes they are good stories.
Well, 1've got one for you, you may know it, but
it will illustrate where we're going, and it has
to do with a British High Court judge and a friend
going out to the countryside for the weekend by
train and the judge, as judges and even | awyers
do, brought along a file and was busy working away
and the friend was bored and attenpted to make
conversation and pointed out the window to a field
full of sheep and said, "Those sheep have just
been sheared.” The judge | ooked out the wi ndow
and said, "Yes, well on this side anyways," and
went back to his file. That's the sort of
standard of proof that is sonmetimes useful for us

in the practice of |law, perhaps a tad on the rigid
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side, but absent | think from some of your

handling of matters that came before you on the

Ml gaard file. Wuld you agree that you were not

quite that vigilant in checking the facts?
Yes, | think that's true, yes.
For instance, could we |ook at 004 --
But let nme just say, we hoped that the informt
we were provided was being digested by the
Department of Justice and we had asked for
assi stance many times. | accept that | didn't
check the facts, but -- on occasion, but it's
within that context.
Uh- huh. Well, let's |ook at the matter of the
m ssing files, 004592. Your comment in that
second paragraph in quotation marKks:

"This is unbelievable.™

"The files did exist prior to Aug. 16.
Now, M. Hodson queried you about that and the
source of your information, we don't know what
is; correct?
Ri ght . | don't recall
And | think what you told us was that, well,
sonebody gave you the information, "sonmeone |
relied on"?

Yes. | think | said who | believed it was as
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wel | .

But this morning we saw in your |last interview

with the RCMP that you weren't sure whether it was

files or merely a list of files that had gone

m ssing?

That's correct.

And it's hard to take that reading out of that
paragraph, isn't it, and that tal ks about files.

Yes.

So that's an exanmple where the facts were not very

carefully checked; is that correct?

Well, as | say, if it came from the source that
think it came from then | think it would have
been safe to have relied on that source.

But isn't there a problem when the | awyer takes

information and regurgitates it as his own, he now

becomes the source?

Oh, yes, absolutely. Absolutely.

You don't say here, well, I aminformed that?
That's correct.

O ny client believes that, you state that as an
absol ute, uncontrovertible fact?

Yes.

Bad practice?

Yes. | wouldn't have done that.
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Now, you told nme this norning that the reason you
didn't make a direct approach to the Saskat chewan
Justice people was because you felt your remedy

was with 690 and the Federal Justice Department?

Yes.

But when that didn't go well, you decided to adopt
anot her extra judicial remedy, i1.e., the media;
correct?

| would call it part of the 690 process, |

woul dn't call it another remedy. It was a

different way to get the same remedy we were
trying to achieve in our application.

You were trying to pressure the mnister, you were
also trying to enlist public support?

Well, initially we were trying to pressure the
officials in the department to take action and to
partici pate with us.

Fair to say, though, that when the 690 application
wasn't moving as quickly as you wanted it to, you
didn't reconsider and at that point make a direct
approach to Saskat chewan?

Not that | recall.

Woul dn't it be correct, M. Asper, that when you

| ooked around at the situation you were in with

the Ml gaard file, you realized you had another
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val uabl e asset that could be brought to bear and

t hat was David Asper and his connection to the
medi a world, particularly that part of it
controlled by your famly?

| ' ve heard that suggestion, M. W/ son. It's just
blatantly false, utterly false, and |I chall enge
you or anybody el se who has made that to show me a
link such as that, show nme the |ink.

well --

Show me the |ink between me and The G obe and Mai
and my famly's media interests. \What interest do
| have in The G obe and Mail or the Toronto Star
or the CBC?

| ' m not suggesting that you owned a media enpire
and turned it | oose on the service of the

M | gaards, that's not what |'m saying.

You just suggested it was ny asset.

That you were the asset --

Yes.

-- because of your know edge of the media world,
and in addition your famly, probably because your
knowl edge came mostly from the fact that your
famly were involved in the media.

| had know edge, yes, of nmedia, that's certainly

true.
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SO you were an asset.

| was an asset to ny client, yes.

So now -- yeah, that's all |'m saying.

Yes, okay.

So you decided to capitalize on that asset, enlist
it to the cause and put you to work?

Absol utely.

So you becanme | awyer/ media consultant/public
relati ons person?

| was the |lawyer, | was the | awyer working on

behal f of somebody who was imprisoned wrongly and

we chose at one point to utilize the media to help
us in our cause. If you want to put |abels on it,
that's fine with me, | can't help that.

But you were doing that kind of work in addition
to being pure |l awyer?

| happen to believe that that was being a | awyer,

t hat that was zeal ous representation of my client.
Did you experience any difficulty in riding two or
three horses |ike that at one tinme?

| don't think I was riding two or three horses.
And do you see hypothetically, aside from your own
experience, a difficulty that |awyers m ght
encounter once they became a public relations

person on behalf of their client?
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Yes, that has been a subject that has been

di scussed generally in the context of the practice

of law in relations with the media with respect
cases, |'ve heard that and |I'm aware of that
problem vyes. | don't believe it creates two

horses t hough.

No internal conflicts that you could see?

No.

There's a bit of a built-in bias or tenptation

t he arrangenment though, is there not, that the

| awyer m ght be publicizing himelf and perhaps

not entirely in the client's interest?
| was concerned about that at one point and
offered to step away because of nmy famly's

political history and because of the gover nment

to

n

in

office at the time and | offered to step down from

this case. | was not in this for nmyself. " m
i nsulted you would think so or suggest so.

| wasn't accusing you, | was talking generally.
But you are asking nme the questions.

Well, yes, | am vyou've had experience nore so

than nost. We had sonme public discussion around

the M| gaard case about the role of the media i
t hat case. Do you recollect that?

Yes.
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And it's still ongoing you would agree?

Yes.

And generally the role of the nmedia and its
relationship to the justice systemis an ongoi ng
area of concern?

Yes.

You are famliar with the statue of the scal es of
justice and the blind goddess and what not?

Yes.

Equality before the |aw. It's difficult to get
equality in the media world isn't it?

Sonmeti mes, yes. It's risky for sure.

Tough to get their attention, the media's
attention frequently?

Not al ways.

Well, look at this situation that you were in with
David M | gaard when you decided to turn to the
medi a, and | say that w thout your skills and
knowl edge in that area they m ght have had nore
difficulty than they did in accessing the kind of
publicity they received. Had they been David

M | gaard, nobody, in jail, the famly have few
funds, no political connections, no particular
public prom nence, it would have been difficult to

get the attention of the media on that story
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woul dn't it?

W t hout the assistance -- without my assistance?
Yeah.

| think there were several |awyers who could have
gotten the nmedia' s attention. | was one of them
It wasn't an easy sell in the beginning even for
you, though, was it?

No.

We're going to talk a little later on about M.
Kujawa's views expressed here on the media and the
justice system, vyou alluded to it this norning,
but when he left here after testifying the

St ar Phoeni x chose to editorialise on his testinony
and cast himas an old school, old school judicial
system guy where the media had no place in the
system and your editorial witer went on to say
that careful media exam nation was a boon in the
M | gaard case and it's a useful thing to cast the
public eye on the judicial system keep it
straight, and | guess we all agree with that, but
the catch phrase is "careful media exam nation",
and | was provoked to respond to your editor by
saying that the "careful" part of that clause is
frequently m ssing, and you've given us some

exampl es of how you were victim zed that way over
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the course of this MIlgaard affair; right?

Oh, listen, | deal with it now in my business,
it's nmy business --

Yeah.

-- to try to create careful standards.

It's a difficult problen?

Yes.

And there's |lots of exanples, aside from yours
where the "careful" element was m ssing entire
that the "sensational"™ aspect was run with, an
that's a tenmptation you can't blame the media
peopl e for having because sensational itens se
newspapers; right?

Well, | can wal k both sides of the street on t

ly,
d

hat

answer . As counsel and as advocate at the tine,

| ve said that the sensationalism served us
the proprietor of a media business now, | take
more prudent view of the obligation and the du
t hat the newspaper has to its readers.

That puts the media -- sorry, puts the justice
system t hough at the mercy of the medi a; does
not ?

Yes, it can, yes.

And there aren't any safeguards which can rein

t hings in?
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Well, you know, | participate with the Canadi an
Judi ci al Council in education programs now with

journalists, particularly on Charter issues,
education can be a safeguard, but in the end it's
an editor, it's a journalist and an editor who
shepherd a piece of information to the public.
Yeah, and | know you run a hard-nosed business in
the media world because you have to beat your
conmpetition, but you can't afford to hire

| egally-trained people to work as journalists to

cover the judicial system because it's just too

costly?
Well, | can speak specifically, and |l ook, this is
a long process in ternms of changing the media, |I'm

t horoughly enjoying it notw thstanding the
difficulties that | face personally, but at the
Nati onal Post, for exanple, we do have a | awyer by
training who generally oversees both strands of
our |l aw reporting, we have a third |awer who is

t he head of our conment page, and so we are
bringing legally trained people in. Does t hat
hel p the problem? Not always, by any stretch, but
| do believe that education and potentially

| awyers who are not practicing |law can be part of

t he sol ution.
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Uh- huh. And of course also, though, there's the
problem that complex |legal issues don't really
| end themselves to the sound byte?
That's true.
Could we | ook at 004273, please. This is where
M . Kujawa got into trouble.

"It doesn't matter if Ml gaard is

i nnocent . "' m not primarily concerned

with his guilt or innocence. MWhat | am

concerned with is that the media and
| awyers are selling us down the river.
The whol e judicial systemis at issue -
it's worth more than one person.”
Now, | suggest that people who knew Serge Kujawa
knew what he was sayi ng. You probably knew what
he was saying when you saw that quote?
Probably, yes.
But he set hinmself up beautifully for your
purposes in the Ml gaard publicity campaign?
Yes, he did.
And you took advantage of it?
Yes, we did.
And you told me this morning that you knew Serge
from his appearances on the faculty of the

crimnal |law sem nars, what not, you know he
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wasn't saying put Ml gaard away, it's nore

i mportant to have the credibility of the system
preserved?

| started to wonder because there was anot her
comment at one point, | don't remenber where in
relation to this quote, but | did start to wonder
what was goi ng on.

But nobody phoned him and said Serge, what did you
mean by that; correct?

| didn't, no.

And you don't know anyone else who did in the

M | gaard tean?

No, | don't. It was sonmething obviously we felt
needed to be responded to.

Oh, sure.

| will tell you, I will tell you, and |I've said it
before, and I'Il just volunteer this, M. Kujawa
is not wong in the sense that if there had been a
proper system a proper system c structure to deal
with this, and if it had dealt with the
application as we had hoped, none of this, none of
what happened through the M| gaard case woul d have
been necessary and | would have been very happy to
respect it.

But as he expl ained here, and there's another
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expl anation comng in a mnute here, that he
wasn't saying to hell with David M| gaard, he

saying that there's a |l arger issue here and |

was

et’'s

not wreck the larger issue in the manner in which

we deal with David M| gaard's concerns?

| accept that, and on the one hand you are right,
served up a big softball for us to hit. On the

ot her hand, |I'm not sure that the system c issue
where the system doesn't work doesn't justify some
extraordi nary measures.

Uh- huh?

You can't just say, well, the systemis the system

and if there's an injustice, too bad, the system

has to prevail.

Do you go far enough back into the |egal or nmedia

world to remenber when it was prohibited that

t he

newspapers, or radio in those days, could comment

on matters in Court, sub-judicially, so to sp
Yes.

Could run into contenpt of Court?

Yes.

Let's | ook at 004328. This is where Serge tr
to rescue himself. Can you bring up this and
we'll have a | ook and see where it is.

"... '"the country is nore inportant
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any individual in it.’'

"Of course | care (if an
i nnocent person is in prison) - it could
be ny ki d. It could be me.""

"'"'No systemis perfect, but we
can't, because of the possibility that
one person was inproperly convicted,
ruin our whole justice system and put it
in the hands of the prostitute |awyers
and media.'"

Well, he didn't make a | ot of progress with that
clarification. And perhaps you took a little
umbrage at one of the lines in there, but --

The "medi a" quote you mean?

Yeah.

Call me anything but nmedia --

That should be dealt with "according to |l aw', said
Kuj awa, and then sonmewhere in one of these

expl anati ons he was giving he tal ks about what |
just referred to, the fact that there was a tinme
when a media comment could be construed as
contempt of Court and you just didn't do it. And
per haps, well, obviously we are never going back

that far, but as an old-school guy that he very

t horoughly is he still believes that that's a
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better system than the one we're approaching.
| think there -- | think that you've got to --

li ke | happen to agree. There are a | ot of

exanpl es where | think that media reporting about

the courts and the judicial system and the justice

system bring the adm nistration of justice into

di srepute. | conpletely agree. And it's part
t he education process that | aminvolved with,
with the Judicial Council, to try and contain
t hat .

As |1've said to you, and |

of

wasn't very happy with the entire process through

the M| gaard case, it's just what we felt we had

to do.

| understand. But what Serge is saying is we're

falling into the American orbit and beginning to

do too many things their way, and sone of the

exanpl es that come out of there are sonmething

hope we never get -- personally, and my client as
well -- are things we never get close to such as,
as you know in your world, we all know now the

prosecution in the States outlining their case in

front of the cameras even before an arrest is
made, then the defence has to respond with a

publicity canpaign. The first thing that a
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defence teamin the States does today, |
understand, is to hire a good team of publicists;
do you know about that?

Oh yes, oh yes, it's a remarkable thing. And |
have to say now, wearing my media hat, you can't
bl ame the media for asking. |'"m just, |I'mjust
amazed that the media gets a response. You are
actually seeing it now at the political level with
the Prime M nister --
Uh- huh?

-- who has just said, no, we're not going to
respond”, and the media gets in an uproar, but
that's the way that he behaves.

You commented at one point that, nmaybe a couple
times in your testinmony thus far, that if the
Federal Justice had enpl oyed an effective
communi cations strategy they could have knocked
you and your M | gaard canpai gn out of the park?
Yes.

Now, by saying that, you're presum ng that the
Federal M nister of Justice in Canada should
empl oy some of the tactics |'ve just mentioned we
see across the line in the United States?

Not necessarily. "1l give you an exanmple if |

may .
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If the M nister of Justice -

and we canvassed the point with M. Hodson, where

certainly the Deborah Hall, the Eugene WIIlians

statement of Deborah Hall had been taken, and
believe there had been, if |I'mnot m staken, s
di scussion, some review of the forensic eviden
If M. Wolch and | had received a letter, a

confidential letter not through the media knoc

both of those things out and declining the

application or certainly giving a clear indication

t hat Justice, you know, the Department of Just

Federal position was thus and so, | suspect they

woul d have stopped us in our tracks at |east f

the time being until we could find something el se.

So it didn't mean that they would have to go
public with a response?

No, they wouldn't.

Woul d you agree that it would be irresponsi ble and

i mproper for themto go public to counter your
publicity campaign?

"' m not sure about that. "' m not sure | would
conclude that as quickly as | know you woul d.

They may have wanted to, just froma politica

perspective, take it out of the realm of |aw and

take it into politics. The Mnister may well
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wanted to diffuse some of the reporting that had
been goi ng on.

Well it's difficult for Canadi an police
departments and Crown counsel to remain mute in
the face of public allegations from the defence;
woul d you agree?

Yes.

Woul d you agree that it's, even though they have
difficulty with it, that it's best they remain
mute rather than to start discussing the evidence,
so-call ed, before the public?

' m not sure | agree with that. | think, once the
ball starts to roll, I'mnot sure that it's w se
to let things go unsaid, unresponded to.

Are you responding as a |lawyer or as a nedia
baron?

The latter | would say. |'"'mflattered that I'm a
baron, that's --

Were you aware, after you filed your 690
application, that at the end of 1988 or shortly

t hereafter there was another high-profile 690
application canme out of Saskatchewan, Colin

That cher ?

Yes.

| want to show you, this is the decision of the
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Federal Court, a judge by the name of Marshall
Rot hstein, who | would have expected you would
know personal ly?

Yes.

And who has been recently in the news?

Yes.

Woul d you turn to page 5, please.

COMM SSI ONER Mac CALLUM: Did that have a

Bates nunber, |'m sorry?

MR. W LSON: |"m sorry, we can get it back.
COVMM SSI ONER MacCALLUM: That's okay.
MR. W LSON: lt's 1996, but | can get it
back in a m nute.
BY MR. W LSON:

You will notice, in paragraph item 2 here, that:
"On October 11, 1989, the applicant
applied to the Mnister of Justice for
the "mercy of the Crown' under section
690 of the Crimnal Crown."

And then in paragraph number 4 down bel ow here:
"On April 14th, 1994, the M nister
rendered his decision dismssing the
application.”

So Thatcher's application was in the depart ment

pretty well all the same time that yours was;
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right?
Looks to be, yes.
Woul d you put the cover page back up, please?
Have you got what you need, M. Conm ssioner?

COMM SSI ONER MacCALLUM:  Yes.

MR. W LSON: Thank you. You can take that
down.

BY MR. W LSON:

The interesting thing about the Thatcher
application is that it was on alnost all fours
with your application in that it, as you probably
know, was acconpani ed by clainm of new evidence,
recanting witnesses, evidence suppressed by the
police, non-disclosure by the Crown, all of the
same el ements, and that the |ead investigator on
that file, as on your file, was Eugene WII|iams.
But you probably didn't know that was going on
when you were dealing with the M nister of
Justice?
No.
You nentioned this morning, and it's been
menti oned several times over the course of the
M | gaard affair, that Serge Kujawa had both the
Ml gaard file and the Fisher file on his desk and

he shoul d have connected the two of them right?
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effect, yes.
Well | think, maybe you didn't say on the desk,
but others on behalf of your client certainly did.
Now di d you understand, or what is your
under st andi ng of what those files contained?
No.
You indicated this nmorning that you were in the
Mani t oba Court of Appeal the day of your adm ssion
to the bar, so you know a little bit about what's
before the Court on a crim nal appeal. The
evidence we have here is that, on the M| gaard
appeal, the file before M. Kujawa contained the
transcript of the trial and the notice of appeal,
peri od. Efforts were made, on behalf of M.
M | gaard, to claimthat M. Kujawa had at | east
M. Caldwell's file if not the Saskatoon Police
file. He had neither, and that evidence is
clearly before us.

It's also before this --
As it relates to the M| gaard prosecution?
As it relates to the M lgaard file.
Yes.
As relates to the Fisher matter, what he had was

some correspondence with M. Greenberg of
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W nni peg, a letter fromthe city police in

Saskat oon outlining the nature of the offences,
and the four indictnments. Agai n, no police
reports, no occurrence reports, no investigators'
reports, nothing that would make it easy to say
"eh, there is a simlarity between these
incidents" or "there is a connection across these
two files"; were you ever aware of that?

l'"'m-- no, | can't say that | was aware of exactly
what M. Kujawa m ght have had, and | don't think
my view was ever driven by exactly what M. Kujawa
m ght have had. | think my view was driven nore
by we -- | believe M. Caldwell had talked to M.
Kuj awa about the M | gaard appeal, briefed him on

t he background, and | think we were suggesting

t hat when M. Fisher -- when M. Kujawa came into
t he possession of the Fisher prosecution his

knowl edge, potentially, of the -- what had
occurred in the Ml gaard prosecution may |ead him
to wonder whether there m ght be any connection.
But you have said that, you have | eaped to that
assumption wi thout ever having exam ned the
contents of both files to see how reasonabl e your
assunption is?

That's true, | have not seen the content of the
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files.
Were you here when M. Tallis testified in
response to questions from M. Hodson about what
he woul d have done if the existence of the Fisher
incidents, if we can call them that, had been
brought to his attention after the trial and
conviction?
| don't think | was.
He testified that if that information had come to
him after the trial and conviction, and before the
appeal , what he would have done is go straight to
Serge Kujawa and say "we've got a problem',
because his experience with M. Kujawa convi nced
himthat M. Kujawa would i medi ately direct that
the matter be investigated and, if a connection
was made out, get the problem fixed. Do you have
a comment on that?
No.
M . Hodson al so asked M. Tallis, "what would you
have done if that information had come to your
attention after the appeal and the judgenment on
appeal ", he would have done exactly the same
t hing, gone straight to Serge Kujawa.

When M. Kujawa testified here

he was asked what he woul d have done if the
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i nformation had been brought to his attention, and

he said exactly as M. Tallis said.

|'"'mglad to hear that. | mean |'mvery glad to
hear that. | guess ny problemis that the
information existed but didn't come to anybody's
attention. That's my problem

But - -

' m glad to hear what they would have done, but

the problemis they didn't have the opportunity to

remedy the problem

But, now that you know that, do you not regret
that you didn't do as | suggested this morning,
throw your file in the trunk and drive over to

Regi na and sit down with Serge Kujawa?

No.

Still don't?

' m -- no.

Well, you're nothing if not stubborn. There was a
con - -

| have to tell you -- can | just expand on that,

if I may?

Sur e.

What | would have |iked to have happened is,

i nstead of driving over to see M. Kujawa, nmy hope

woul d have been that M. WIlliams, as |'ve said
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numerous times, would have adm nistered a 690
process at which time M. Kujawa, M. Cal dwell,
M. Wbl ch, nyself, would have come together and
pl anned out what would conme next, that's what ny
hope woul d have been, where an independent party
woul d manage the process. That's all | was trying
to do.

Uh- huh.

And i f that had happened, if everything that you
say M. Kujawa believes in is true -- and | have
every reason to believe it is true -- we would
have avoided a big nmess for six years.

This was the first 690 application you had ever
seen; right?

Yes.

So, once you filed it with Otawa, did you think

about getting on the phone and getting sonebody

| i ke Eugene W Il liams on the other side and saying,
"l ook, you got our application", "yeah", "tell nme
what the process is here, what will happen next?"

Did you think about that?

| believe M. Wbolch did have that conversation
with either M. MacFarl ane or Rutherford.

| see. And in that, in such a conversation the

suggestion could have been made, "well can we sit
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down wi th Saskatchewan Justice and see if we can
sort this out"?

| believe we were asking for that from the very
outset, if not to sit down specifically with the

i ndi viduals then to gather all the information.
When the Fisher information began to bubble to the
surface you told us the other day you were very
reluctant to identify the perpetrator that you
were now identifying?

Yes.

Publicly, that is?

Yes.

And you made a comment that | have written in ny
notes that you, you didn't want to be an accuser?
Yes.

And that was you personally, that wasn't the David
M | gaard but that was David Asper speaking; right?
Yes.

And | fully understand and appreciate that
reluctance, and | commend you for it, but | wonder
why there wasn't the sane reluctance to condem ny
client, Serge Kujawa.

| didn't |ike being an accuser at any point

t hrough this whole process.

Were you doing it because it was a dirty deed that
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had to be done?
Well, you've put in it comc-book terms, but yes |
saw it as necessity.
Could we | ook at 160397, please. You were present
when that interview with Dan Lett took place? It
says 'M |l gaard | awyers, Wl ch and Asper'.
| suppose so, yes. | don't recall it but | must
have been there.
"Former Saskatchewan chief prosecutor
Serge Kujawa was either inconpetent or
di shonest when he failed to disclose key
evi dence ...",
| don't know where that -- | can't see it?
Ri ght at the top paragraph, first, opening |line.
Oh, | see. Yes.
Do you have any comment that you would like to
make about those remarks at this point?
Well, |I'"mnot sure who said them so |I'm not sure
that -- I'm not sure if you're attributing themto
me?
Well 1'm saying that you were there when they were
sai d. | think M. Wbl ch takes credit for having
said them
"Il say this, M. WIson. If M. Kujawa did not

have information to disclose and did not wi thhold
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information deliberately fromthe M| gaard team,
the M| gaard | awyers, either at the time of his
appeal or any time thereafter, | regret saying
that, and | apologize to himif he did not

wi t hhold informati on.

Well, there is no evidence that he did wi thhold
anyt hing?
Well, but as |I've said, |I've said here -- and |I'm

not prepared to go down the path and |I' m not
prepared to be an advocate -- but the best
evidence that evidence has been withheld is that

there is no evidence. If M. Caldwell -- if M.

Kujawa did not withhold information deliberately,

then | regret that, and | apol ogize to him
At the time those remarks were made there wasn't
shred of evidence that he did withhold

i nformati on.

a

|'m afraid to keep saying this, but for those who

were on the other side of this and for those of
who had to try to remedy a horrible, horrible
wrong commtted, you m ght be inclined to think
t hat some things went wrong al ong the way. [''m
sorry, but that's the way it is.

But you do it, you do it w thout confirm ng, go

back to nmy sheets or --
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You m ght not be able to confirmit.
Well, you didn't make a try. Let me, let ne speak
in the vernacular. VWhere do you guys from
W nni peg get off making allegations |ike that?
MR. SOROCHAN: M. Comm ssioner?
Why do -- | think you insult the peopl e of
Saskat chewan.

MR. SOROCHAN: Hold on. There is an
objection | want to make.

MR. W LSON: Yes.

MR. SOROCHAN: | don't, I'"'ma guy from
Vancouver, but even in Vancouver we do not allow
counsel to try to engage in argunment wth
wi t nesses, and | object to this folksy, shucks
attenpted to try to engage in argunment with the
witness, and it is not appropriate and | ask you,
M . Comm ssioner, to direct the counsel to stop.

COWM SSI ONER MacCALLUM: All right, M.

W lson, | think the |l apse into the vernacul ar can

probably be avoi ded.

BY MR. W LSON:

Do you | ook at that conment today and agree with

me that it was unprofessional and seriously

i mproper ?

| don't think I would agree with that.
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You think that it is within the bounds of
propriety for a member of the Law Society of
Mani t oba to accuse a fellow professional
publicly, of inconpetence or dishonesty; that'
okay?

Yes.

Do you think that the Discipline Commttee of
Mani t oba Law Society would have agreed had M.
Kuj awa chosen to take it there?

| don't know.

There was some concern over the |egal question
to whether, even fully known, was the Fisher
information evidentially acceptable on the

M | gaard defence; do you recall that?

Yes.

And you did some research on that subject?
Yes.

Can we | ook at 157134. This is a letter that
to you from M. MacFarl ane and Justice Ottawa?
Yes.

Asking you to give some response to and some
authorities how to deal with that question?
Yes.

And you and M. Wbl ch did respond?

Yes.
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And we saw that this morning. You were aware that
M . Kujawa was of a different view, that he had
expressed that --
| don't recall his view, |I'msorry.
And, but there were other views, correct?
Certainly, yes.
Coul d we |l ook at 016098. This is the internal
menor andum from Justice Ottawa that you are
probably famliar with.
| - -
You will note that the heading there refers to
consultations with WR. MlIntyre, retired Supreme
Court Justice?
Ri ght .
And on page 2, the top paragraph:
" there is no real link between
Fisher and Gail MIller's murder. The
case against Ml gaard remains intact."”
However, if you are not famliar that M.
Kuj awa' s opi nion was the same as M. Justice
Mclntyre's, we'll go on. Thank you. | was going
to go into the transcript of the debate that you
and M. Kujawa engaged in.
|'"'m sorry, | just don't recall what his position

was on the Fisher information.
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Uh n?
| just don't recall what his position was on the
Fi sher evidence.
Ckay. | don't think we'll bother going there
then. Other allegations that were made, that he
participated in included a cover-up and a frame of
David M | gaard; right?
Yes.
I n your crimnal practice in Wnnipeg you
obviously m xed up with a |Ilot of Wnnipeg police?
Yes.
You dealt with them because you were trying to get
information on what your client was charged wth,
what he was up to, statenments, confessions, what
am | going to have to do to get bail or whatever?
Sur e.
How did you find the |level of integrity of the
W nni peg police you dealt with?
COMM SSI ONER Mac CALLUM: Level of what, I'm
sorry?
MR. W LSON: Level of integrity.
COMM SSI ONER MacCALLUM: ©Oh, okay.
Very high generally. Very high.
BY MR. W LSON:

| represented police in Saskatchewan for far nore

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

David Asper
by Mr. Wilson
Vol 136 - Friday, April 21st, 2006

o >» O » O »r

Page 27615

than 30 years and |'ve often said that | find the
integrity level among that group of citizens to be
at least as high as it is among the members of the
bar. Would you agree with that?

Yes.

Woul d you see any reason to think that the police
in Saskatoon would fall below that |evel or
standard?

No. I n general, no.

You also dealt in Wnnipeg with hom cide
investigations there?

Yes.

You woul d have sone idea of how many police
personnel are called to bear on such an

i nvestigation?

Yes.

Scores would you agree?

Yes.

Particularly in the early stages?

Yes.

Can you give me a scenario in which David M| gaard
could have been framed for the nurder of Gail
MIler?

G ve you a scenario?

Yeah.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Wilson
Vol 136 - Friday, April 21st, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27616

Well, | think we call it tunnel vision in modern
parl ance, but what occurred in nmy view, and |
believe the evidence establishes it, is that the
police had no suspect, they had a theory about a
perpetrator of sexual assaults commtting attacks
in the nei ghbourhood and the name David M | gaard
fell into their lap. They essentially abandoned,
or it appears they abandoned the inquiry into the
activities of the sexual predator in the

nei ghbour hood and went full out on the David

M | gaard theory. W have a document that suggests
that they fornulated a theory, that w tnesses who
had previously said nothing incul patory all of a
sudden -- sorry, excul patory becanme incul patory,
even to the extent that there was an eye witness
account of Ml gaard commtting the nurder, that

t hat evidence flew in the face of other credible
evidence that had been gathered by the scores of
officers immediately followi ng the nurder and that
t hat case was put to a jury and resulted in a
conviction and -- sorry, and that inportant parts
of the information that had been gathered had not
been given to M. Tallis in order to make ful
answer in defence.

Doesn't the fram ng of someone inmply necessarily
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that the police present evidence that they know to
be false?

Yes. Potentially, yes.

Not potentially, that's a basic el enment of the
caper; isn't it?

Okay, let's accept that.

well - -

Yeah.

What evidence in the Ml gaard affair do you claim
was presented knowing it was false?

The assertion that -- the taking of a statenment
from Ni chol John who went from sayi ng nothing
happened to putting a car parked in a |ocation
where M. and Ms. Merriman were staring at it at
the very time that the Crown suggested that the
mur der was occurring and at the very time that

Ni chol John said she was witnessing David M| gaard
commt the nurder.

Okay. But you are saying that --

Those are two pieces of evidence that can't stand
t oget her, one of which wasn't disclosed.

OCkay, fine, the Merrimn --

No, no, not okay fine.

| know, but it wasn't presented. The frame

invol ves bringing forth evidence that convicts an
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accused that you know to be false.

Or perhaps excluding evidence that prevents a
concl usion of guilt. | f you have evidence that

M | gaard comm tted the murder and you have

evi dence that he didn't and you don't present the
evidence that he didn't, then the evidence that he
did is fal se.

And what number of police officers do you think
woul d be required to make all this happen?

Make all what happen?

The scenari o you just outlined.

| haven't got the faintest idea.

It would be necessary that they all be very silent
about what they were doing wouldn't it?

Sound about --

Silent.

Sil ent about what ?

They couldn't tal k about the fact that they were
involved in a frane.

They may not have known they were part of a franme.
Well, then it fails on the grounds that --

What if it was concentrated at the top, what if it
was concentrated among a small circle of officers.
How small|l a circle?

| couldn't tell you, but it doesn't have to
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i nvol ve every single officer. It doesn't assunme
that every officer is following the trial, it

doesn't assume that every officer, the officer who
interviewed the Merri mans even knew whet her that
statement was tendered at trial or not, or the
evi dence tendered at trial or the wi tness call ed.
So who would --

The roommates of Gail MIler may have never known
the Crown's theory that she was on Avenue N when
all of them said that she went to the bus stop on
Avenue O, they may never have known that because
they went in, did their thing and left.

Who's orchestrating this?

| don't know.

But you think it's feasible, possible that
somebody in the Saskatoon Police Departnment was
maki ng all this happen and it never came to |ight?
| wonder about it, yes.

You wonder about it?

Yeah. Well, the wrong guy got convicted and so
somet hi ng happened, and it m ght have been
innocent and it m ght not have been, and if it
wasn't, | think we should find out, don't you?
| guess that's what we're about.

Good.
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But |I'm not sure how helpful it is to make wild

accusations of crimnal conduct against the people

who were trying to maybe just do the best job they

coul d.
Well, but let me tell you fromthe other side,
from the other perspective, speaking fromthe

perspective of sonmebody who has done 23 years in

prison for something they didn't do, maybe you are

prepared to take a risk, maybe you are prepared to

take a risk and try to crack sonmething open in
order to get your freedom maybe, maybe.

Well, | can see David M I gaard doing that, but I
wonder why David Asper would do that?

Well, maybe David Ml gaard sitting in a prison
wi t hout any resources needs sone help and maybe
nobody el se was prepared to do that, and maybe
until it was somebody who decided to do it that
finally some action happened and we got to the

truth of the David M I gaard wrongful conviction.

But you have sonme obligations and responsibilities

as a menber of a profession.

Okay, | have a duty to ny client and | have a duty

to nmy profession and sometimes, sometimes
extraordinary circunstances arise such as |

believe was the case in the Ml gaard affair.
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So extraordinary circumstances call for
extraordi nary remedi es, so to speak?

Yes. It's a well recognized principle of |aw.
Woul dn't you agree?

Well, not if it's false and w thout merit. [''m
goi ng back to my sheep.

That's your concl usion.

So far that's the evidence.

That's not exactly what | said, | said there is no
evi dence, and that's, and that can be evidence of
somet hing well done and not |egitimate.

What's your definition of a cover-up?

Somet hi ng occurring and the occurrence of that
event not being known to others.

Del i berately suppressed | take it?

Yes.

And applying that definition to what we know of
the M| gaard matter, who would have to be the

pl ayers involved in that cover-up?

Of what, which part?

Well, the wrongful conviction, the false evidence
deli berately introduced to result in the
conviction and then that know edge suppressed.

It would involve police and Crown. If there was a

cover-up, it would have to involve police and
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Cr own.

It would be the original perpetrators plus a few
of the Crown counsel who were involved in the case
| take it; is that what you mean?

Yes.

So that would be M. Caldwell over there, ny
client M. Kujawa and others?

Potentially, yes.

| see. And am | hearing you correctly, M. Asper,
that you are telling us this afternoon that you
were prepared to believe that nmy client, Serge
Kujawa, would in this one case act in
contradiction of everything he stood for in his
entire professional career?

Say that again, the last part?

That Serge Kujawa would, to cover up this wrongful
conviction, act in contradiction of everything he
had stood for his entire public professional
career?

| would hope not. | woul d hope not.

' mgrateful for that, but you are suggesting that
he could have been, you are prepared to --

| don't know. | don't know.

You were prepared to believe it?

At the time | was.
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My note says that you don't recall having had any
concerns about these allegations; is that right?
| believe so, yes.

As horrendous as they were and still are, they
didn't give rise to any concerns on the part of
Davi d Asper?

Whi ch al |l egations are you tal king about?

The ones we're tal king about, cover-up, frane.

At the time? No, | was nmore preoccupied with
remedyi ng what | considered to be a nore horrific
wWr ong.

Did you spend any tinme while on the Ml gaard file
searching out for evidence to support these

al l egations of frame and cover-up?

To the extent that we were trying to devel op new
evi dence, new information, get information from

t he Departnment of Justice, federal, yes, that
woul d be the information that m ght support such a
claim

And that m ght go to establish the innocence of
David M | gaard, but it m ght not necessarily
establish a frame or a cover-up.

That's true, it m ght not necessarily. It could
be hel pful though.

Do you recall searching specifically for anything
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t hat would support the allegations of frame and
cover-up?
| don't recall anything specific.
Could we | ook at 047152, please. You saw this
this norning, this is the infamus Breckenridge
| etter, March 21st, 1992. He all eges there that
exactly what you' ve been claimng in fact
happened; is that right?
| would have to read the whole letter before
agreeing with that, but 1'lIl accept for the sake
of the question that that's what's in the letter.
Can we have a | ook at the second page.
"Today, | would suggest that there is a
cover up by the present adm nistration
to hide the sins --"
That's i npossi bl e.
COWM SSI ONER Mac CALLUM: -- of the Bl akeney
regi me.
| was going to say, this is a broader cover-up

t han anything we're talking about.

MR. W LSON

Okay, we won't go there. Can we go back to the
first page, this paragraph, Romanow, Ken Lysyk and
Serge Kujawa, and then of course he expanded on

t hat when he got into the statenment. Now, you

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980

Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Wilson
Vol 136 - Friday, April 21st, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27625

followed that up as you saw this nmorning, you
hired an investigator and nmore information came
back. Now, you told us this morning that you
don't have a particular recollection of all this,
dealing with Breckenridge?

Ri ght .

Which | find passing strange because of the fact
that it would tend to lend credibility to the

al l egations, rather shaky allegations that you've

been maki ng now for a year or two, cover-up and

frame.
Well, as | said, | was on ny way out, | was
| eaving the firm | was no |onger as engaged wth

the file as | had been and it was for others to
deal with.

But you did have some concerns about

M . Breckenridge?

| recall that, vyes.

And part of the reason you had those concerns was
because you woul dn't believe that Roy Romanow was
i nvol ved?

| found that a stretch. | found the whole thing a
stretch frankly, M. WIlson, and didn't really
want to believe it, don't want to believe it

currently.
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| may have net him | believe he was the dean of

the | aw school at the University of Saskatchewan

or British Columbia perhaps.

British Col umbi a.

Yes.

| just wanted to show you --

Of course | can't speak to The Gl obe and Mail's

edi torial standards.
"British Columbia Supreme Court Judge
Ken Lysyk was, by all accounts, a |egal
giant, a nation builder who played a
maj or role in one of the country's nost
pi votal monments, the patriation of the
Canadi an constitution."

A dean of |aw as you say, former Saskatchewan

Deputy Attorney General, a highly, highly

regarded nmember of the |egal profession across

Canada wound up accused by Breckenridge and

investigated along with Romanow and Serge Kujawa

of having participated in a crim nal conspiracy

to obstruct justice. Lovely, right? But in

spite of the fact that you thought it so out of

character that Roy Romanow would be involved in
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such a scheme, you did draft, even after |eaving
the empl oy of the Wolch firm a memorandum for

use by Joyce Ml gaard implicating him correct?

It appears so, yes.

We saw that this morning?

Yes. As | say, | don't know whether | had refined
somet hing that had been provided to me or whet her
it was an original document, and you will not find
my name on it.

Uhn?

You will not find nmy name on it or associated with
it other than sending it to Ms. M| gaard.

And you told us earlier in your testinony that
when you were asked about some of the

brai nstorm ng that was going on about how to
approach the Ml gaard wi tnesses, that this

brai nstorm ng was going on all around the office
with the senior counsel ?

Yes.

Did that continue, that group thinking, if |I may

call it that?

After | left |I couldn't tell you that.
Well, was it still going on when you left?
Yes.

Did the Breckenridge thing get subjected to that
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brai nstorm ng around the office?

Probabl y.

And as you know, M. Wolch and Ms. Ml gaard we
forward with the Breckenridge thing even after
Robi nson | nvestigations, that pretty well
established the fact that M. Breckenridge was
devoid of any credibility at all; is that corre
Yes.

When David M| gaard got out of jail in April of

nt

t he

ct?

1992, he was out, he was a free man and there was

no likelihood that he was going to be going bac
is that correct?

Yes.

And you told us this morning that there have be
a concern raised "but he's not innocent"?

Ri ght .

Was that a concern to David M| gaard or you and
t he people around him and his nother?

| think it was probably a concern to David nore
t han anyone else. As |'ve testified, ny own
feeling, even though, you know, | wasn't totall
satisfied obviously with the outcome, was that
certainly I had achieved as nuch as | could
achi eve and that was good enough for me.

Well, you woul d have been happy earlier to get
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out on a pardon wouldn't you?

| believe so, yes.

Or parole rather?

It certainly would have taken the pressure off,
yes.

But David was happy to be out wi thout |eave a
couple of times, he just wanted out, he didn't
care about the terms did he?

Well, the | eaves cane during case, during the
time, | think after the reference when he was
comng to our office and working with us.

He had gone over the wall a couple of tinmes?
Once | think.

Yeah, okay. Is it not true that as soon as David
was free, the concern and the target now becane
conpensation, nmoney?

| don't believe that's true. | wasn't there, but
| don't think that's true. You be very careful
there, M. WIlson, M. Ml gaard suffered hugely
and to suggest that any part of this or any part
of what happened was about nmoney is dangerous
ground.

Ckay. | n what way?

It's dangerous with ne.

It may be sensitive ground, but | don't think --
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Not sensitive.

-- dangerous ground?

It's not sensitive.

But the canpaign for conpensati on began al nost
i mmedi ately; did it not?

| believe so. Pretty close, yes.

And the Breckenridge material was used to that
end; was it not?

| wasn't a part of it. | don't know. | don't
know what happened to the Breckenridge

i nformati on.

Wel'l, but --

| was not part of the conmpensation claim | didn't
receive conpensation, any part of it, | was not
part of it.

But you do know what happened with the
Breckenridge claim it went public and it resulted
in the Flicker investigation that M. Hodson told
you about this norning, cost the public $2 mllion
to run down somet hing that was never there in the
first place?

Well, |I'"maware that it was used publicly.

don't know what use it was made to the extent that
any use was made of it in terms of compensation.

That's | thought what you asked ne.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




David Asper
by Mr. Wilson
Vol 136 - Friday, April 21st, 2006

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 27631

And people |like Ken Lysyk and Roy Romanow and
Serge Kujawa were under suspicion of crimnal
conduct ?

David M | gaard spent 23 years in prison for a

crime he didn't comm t. | ' m sure that there are

people, certain there are people who were made

uncont ortabl e through this process, but let's not

forget the core of this, please.

None of those people put himthere or kept him

t here.

MR. SOROCHAN: ' msorry, | didn't hear
that |last remark. VWhat was the remark?

MR. WLSON: | said none of those three
people put himthere or kept him there.

MR. SOROCHAN: | nnocent peopl e?

MR. W LSON: David M | gaard.

MR. SOROCHAN: \What's the point of that

comment ?

COMM SSI ONER Mac CALLUM: | understood him

to say that none of the people who suffered as a

result of the re-opening effort put M. Ml gaard

there or kept himthere in prison.

MR. SOROCHAN: | thought he was sayi ng nost

of the people that are put in prison are kept

t here. |'m sorry, | didn't hear that.
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COWM SSI ONER Mac CALLUM: No.
BY MR. W LSON:
004204, please, 208. This is a transcript of the
press conference that presented the record of
t hese all egations, David M| gaard, Joyce Ml gaard
and M. Wolch. W see M. Wlch speaking at the
top of page 4:
" sinply nmore evidence of what we
know to be a fact... | think the letter
sinply adds one extra feature of
evi dence but the coverup was established
a long time ago and this is just one
more piece in the puzzle."”
"Time will tell - the coverup was
t here.™
210, please.
"Al'l I know is that Roy Romanow, Serge
Kuj awa, and ot her senior officials met
with those two files. Serge Kuj awa says
we never ever, -"
211, Mrs. Ml gaard says that she's inpressed by
him thinks he's credible. Those comments were
made in support of a demand for an inquiry such

as we're dealing with here, and al so used to

support an application to the Saskatchewan
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Government for conpensation, so you do know what

was done with the Breckenridge material ?

' m seeing this transcript, | think, possibly for
the first time. ' m aware there was a news
conference, |I'm aware that the Breckenridge
information was uttered, | -- these are the first,
| think this is the first time that | have seen
the transcript, the actual transcript. But you
can ask Ms. M | gaard. | wasn't there.

Okay. But you were staying in touch, | thought
you -- | thought | understood that?

Yes.

l"mcomng to my conclusion, M. Conm ssioner, |
wonder if a ten-m nute break at this point would
be appropriate?
COWM SSI ONER Mac CALLUM: That woul d be
fine, sure.
(Adj ourned at 2:57 p.m)

(Reconvened at 3:13 p.m)

BY MR. W LSON:

067343, please. M . Asper, to bolster the

all egations that were made at the press conference
concerning -- arising out of the Breckenridge
material M. Wolch subsequently delivered to the

RCMP what | am going to call his conspiracy
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t heory, and this is a summary of it, and if you'll
have a quick | ook at page 1 you'll see that the
RCMP went over to W nni peg, spoke to M. Wbl ch,
and:
"... M. Wlch took the position that in
Oct ober of 1970, the Saskatoon Police,
t he Crown Prosecutor, and Saskat chewan
Justice ...",
all three agenci es:
" were aware of information that if
di scl osed to the defence could have
brought the conviction of David Ml gaard
into question.”
And then the next paragraph, he spent six or
seven hours outlining all his contentions, and he
says:
" the cover up occurred in three
principal areas:",
the ones | just mentioned, but the third area
hi ghli ghts M. Kujawa. Now, if you will note --

down a little bit, please -- there are three

par agraphs, three item zed all egations here --

next page, please -- against the Saskatoon Police
Department -- another page full here, next page,
pl ease -- a total of 19 against the Saskatoon
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City Police. And against Crown counsel, agai nst

particularly M. Caldwell, we have three on this
page -- continue, please -- a total of nine.
Then he goes on to the, | believe that should be

t he Saskatchewan Attorney General's Departnment,
and they are responsi ble for a coverup. They had
bot h:
M. MLGAARD' S file and
M. FISHER' S file in their possession in
Oct ober 1970."
both of these files were on the
Chi ef Prosecutor's desk ...",
M . Kujawa's.
M. KUJAWA reviewed the M LGAARD
file for appeal purposes.
(3) That the M LGAARD file was full of
references to the FISHER rape and that
M. KUJAWA should have been concerned
about M LGAARD' S guilt in view of the
numerous references to Larry FISHER."
Now |I'm not going to ask you to respond to these
al | egations, but | am going to ask you if you had
any part, before you left the Wolch firm in the
preparation of this list of allegations that were

a big part of the conspiracy clainm?
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No.

Any part of them conme from your file; do you
| - -

By the way, did you |eave your full file when
left the firn?

Everyt hi ng, yes.

s --

know?

you

No, | don't recall if there was anything in ny

file that was used here.

Has your full file, to your know edge, nmade i
t hrough to this Comm ssion?

| have no idea.

Yeah. Did you know that M. Wl ch was going
make this conspiracy allegation?

| don't recall it, no.

It wasn't sonething that was being discussed
brai nstormed around the office before you |ef
No, not as far as |'m aware.

Next page, please. Two nore allegations agai
the Attorney General's Department as part of
whole claim and M. Wl ch had been very busy
i mpressed the RCMP investigators with his

t hor oughness. Now t hat, of course, was the
ki ck-off of the Flicker investigation that I

menti oned and, as we know, they canme back and
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t he whole thing was ridicul ous, "absurd" was the
word used in the official report; do you know
t hat ?
No.
Now one nore comment and we're out of here. You
have said, then, to the extent that these
al | egations, particularly against M. Kujawa, were
unf ounded you regret --
And apol ogi ze, yes.
Have you done anything in that respect before?
Have you told M. Kujawa that you do regret the
pain he was caused by those public allegations?
No.
| can tell him when | see himtonmorrow, that you
now do i ssue an apology to hin®?
| said subject to the fact being that he -- that
none of the allegations are true, yes, |
apol ogi ze.
Thank you, M. Asper.

MR. HODSON: That is all for today, M.
Comm ssi oner . If I can indicate for Monday, we
wi Il be watching the video taped evidence of
David M | gaard that was taken on March 6th, if
"' m not m staken. That should take about 2 1/2

hours, and | think that's all that we'll have for
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Monday, and Tuesday nmorning we will be starting
with Dr. Neil Boyd.

COWM SSI ONER Mac CALLUM: Ckay. And now |

understand M. Asper will be away for sone time?
MR. HODSON: | think M. Asper, M.
Sorochan and I will negotiate return dates.

COWM SSI ONER Mac CALLUM: Yes.

MR. HODSON: And so he will not be back
next week and we will | ook at getting convenient,
as conveni ent dates as possible for M. Asper to
return to conplete his evidence.

COWM SSI ONER MacCALLUM:  And M. Asper,
just for the sake of the record, you realize that
you are in the mddle of cross-exam nation now,
and it is not only customary in trial practice
but it's part of our rules that you be 'sent to
Coventry', which means that you are not to talk
to your own | awyer about the testimony which you
are going to give.
| am happy not to do that, sir.

COWM SSI ONER Mac CALLUM: | was rather
t hi nki ng that would be the case. So we' l
adj ourn until Monday at 1:00. Thank you.

(Adj ourned at 3:20 p.m)
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OFFI CI AL QUEEN' S BENCH COURT REPORTERS' CERTI FI CATES:

We, Karen Hinz, CSR, and Donald G Meyer, RPR, CSR,
Official Queen's Bench Court Reporters for the Province of
Saskat chewan, hereby certify that the foregoing pages
contain a true and correct transcription of our shorthand
notes taken herein to the best of our know edge, skill,

and ability.

’ CSR

Karen Hi nz, CSR

Official Queen's Bench Court Reporter

, RPR, CSR

Donald G. Meyer, RPR, CSR

Official Queen's Bench Court Reporter
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