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Transcri pt of Proceedings

(Reconvened at 9:02 a.m)
COWM SSI ONER Mac CALLUM: Good nor ni ng.
ALL COUNSEL: Good mor ni ng.

MURRAY SAWATSKY, conti nued:

BY MR. HODSON:

Good norning, M. Sawatsky. Yesterday when we
adj ourned we were tal king about some changes
bet ween policing in 1969 conpared to today and |
t hink you provided us with a snapshot of what some
of those changes were, you talked about
advancements in techniques, you referred to the
maj or case managenent, you tal ked about
advancements in forensics and as well with
computers and technol ogy and we talked a bit about
the training requirenments.

| would like to now just go
t hrough and identify for the record some of the
pi eces of |egislation, regulation and manual s that
are in place in Saskatchewan currently that govern
policing. If we can go to 338634 and this is a
set of documents that we've put together. We can
go to the next page. And these, for the benefit
of counsel, these documents are all now a part of

CaseVault and are now on the record. | only
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1 propose to go through a few of them  The Police
2 Act, 1990, and that would be the provincial
3 | egi sl ation that governs policing in the province;
4 is that correct?
09:03 5 A That's correct.
6 Q And then the next eight tabs are various
7 regul ati ons that have been enacted under the
8 Police Act; correct?
9 A That's correct.
09:03 10 Q And then the last, which we'll spend a bit of time
11 on, is the policy manual for Saskatchewan
12 muni ci pal police services; is that right?
13 A That's correct.
14 Q If we could go to the Police Act, go to page
09:03 15 338645, please, and just section 12, | think you
16 referred to earlier the power, this is where the
17 Police Comm ssion would have the power to nake
18 regul ations regarding m ni mum standards, police
19 training, code of conduct, etcetera, for police
09:04 20 officers?
21 A That's correct.
22 Q And so this is the statutory basis upon which the
23 Police Comm ssion exercises its powers to put in
24 pl ace training and standard gui delines, etcetera?
09:04 25 A That's correct.
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1 Q And the second provision, if we can go to 338651,
2 section 19 tal ks about the duties of the Police
3 Comm ssion and we see reference here in paragraph
4 (d) to operate the Saskatchewan Police Coll ege and
0904 5 provide for the training of menbers, and so that's
6 the statutory basis that the Comm ssion derives
7 its power to train and educate police officers; is
8 t hat correct?
9 A That's correct.
09:05 10 Q There are only a couple of the regul ations |
11 propose to bring up. If we could go to 338727,
12 pl ease, and these are the training, police
13 training regul ations. If we can go to the next
14 page, 729. Pardon ne -- yeah, two pages over, and
09:05 15 | think you alluded to this earlier, this is
16 section 5 that tal ks about the training courses
17 provided by the college, and that's the
18 Saskat chewan Police College; correct?
19 A That's correct.
09:05 20 Q And so this is the -- you tal ked yesterday about
21 operational investigators course, senior
22 const abl es devel opment course and on the next page
23 a number of other courses, and would these be the
24 courses then that would train police officers in
09:05 25 the province to conduct hom cide investigations,
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1 for example?
2 A That's correct.
3 Q And would this include the major case management
4 techni que or --
0906 5 A No, that's taught at the Canadian Police Coll ege
6 in Ottawa.
7 Q And then if we can go ahead to 338798 -- 799,
8 pardon nme -- and these are the report form and
9 filing system regul ati ons. | don't propose to go
09:06 10 t hrough them other than to identify that they are
11 t here.
12 You tal ked yesterday, M.
13 Sawat sky, about sort of the exchange and fl ow of
14 information not only between, or within a police
09:06 15 agency, let's take the Saskatoon Police Service,
16 for example, and in addition to that, their flow
17 of information with other police agencies such as,
18 for example, the Regina Police Service and/or the
19 RCMP, and | want to spend just a bit of tinme on
09:07 20 that to get your insight as to what the current
21 status is and whether there are any areas that you
22 feel could be inproved upon, and let's start
23 firstly within a police agency in Saskatchewan and
24 let's take the Saskatoon Police Service. For
09:07 25 maj or crimes | think you told us the major case
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1 management techni que would be in place?
2 A Yes, it woul d.
3 Q And is that a system then that would provide for,
4 | think you told us yesterday, a project

09:07 5 coordinator or -- |I'msorry, what was the title?
6 A Yeah, well, the term nol ogy used for those
7 positions varies, but generally speaking you have
8 a case coordinator and then a file manager, so you
9 have a senior experienced investigator who

09:07 10 oversees the entire file and then quite often
11 there's a number of case managers or
12 adm ni strative people below that position that
13 deal with file material and assist through the
14 coordi nation of the file.

09:08 15 Q So the way that that system works, | think you
16 told us, or at |east the purpose is, is that one
17 or more individuals will be all know ng about
18 what' s happening on the file?
19 A That's correct, and they won't, generally

09:08 20 speaking, won't be involved in the investigation
21 itself, their job is simply to manage the file.
22 Q And so if one group of investigators comes back
23 and says we think there's information that
24 suggests suspect A is a person of interest,

09:08 25 anot her group comes back with information that
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1 suggests to the contrary, it's this coordinator
2 that puts it all together and deci des what action
3 pl an happens; is that correct?
4 A That's correct.
09:08 5 Q When we | ooked at the Mackie summary, you are
6 famliar with that document, and we tal ked about
7 that, what role if any would that type of docunent
8 play in major case managenent ?
9 A That very well is the type of document that could
09:08 10 be generated by the file manager or the case
11 manager in a situation like that. The person in
12 that position is a supervisor, oversees the file
13 and very often, from what he or she sees as they
14 are coordinating, putting the file together, may
09:09 15 give direction such as that to a team of
16 investigators or to the whole group, and | think I
17 spoke yesterday fairly extensively about the fact
18 t hat those types of plans are very compn in
19 police files now that operational planning, where
09:09 20 t hey tal k about resources required, nunmber of
21 officers required to do the investigation,
22 techni ques that we use, whether it's going to be,
23 you know, wire taps, undercover operations, those
24 sorts of things, and very often, |like, as |
09:09 25 mentioned, speak to costs, so that's not uncommon
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1 at all in this, for that type of information to be

2 in a file.

3 Q And just on that, an operational plan, would that

4 include a situation where an officer or officers
02:09 5 sit down and think this is perhaps how the crinme

6 was commtted and this is perhaps how this

7 i ndi vidual may be responsible and we should

8 investigate the following areas to see if we can

9 gat her evidence to substantiate our beliefs; is
09:09 10 t hat - -

11 A Yes.

12 Q O elimnate them?

13 A O elimnate them yes.

14 Q Back on this -- just on -- within a provincial
09:10 15 police agency then, as far as the flow of

16 information, would all information then gathered

17 in relation to the investigation be brought to the

18 attention of this coordinator then; is that --

19 A Yes, everything comng into the file goes through
09:10 20 t he coordinator and then all investigations

21 conpl eted or action taken on any tasks that have

22 been assigned come back through the coordinator,

23 so the coordi nator sees the flow of information

24 both ways. Anything comng into the file, he or
09:10 25 she woul d read that and assign that for
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investigation or put it away to the file if it's
only an information piece and then if it's
assigned to a team of investigators to
investigate, the results would conme back to the
coordi nator who would then assess those results
and make a decision as to whether additional
action is required or the action required has been
conpl eted and then it can form part of the file.
And woul d individual officers involved on the
matter be able to access then what other officers
have found?

Yes, generally speaking they can, if they needed
to know what -- if they were preparing to do an
interview, for exanple, or to investigate a task

t hey have been given, they would be able to go
into the file and pull out various pieces that
they feel they would need to prepare for that.

"1l use our file as an exanple, what the
investigators would do in our file is | ook at
previous statenments, | ook at transcripts fromthe
Supreme Court, |ook at things that other w tnesses
have said and then prepare thenselves so that they
can go out and do an interview, so that

i nformati on would be available to the entire group

of investigators.
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1 Q And what about police officers' notebooks, where

2 do they fit in as far as capturing that

3 information in the systenm?

4 A Well, the systemthat's generally in place now is
0911 5 police officers' notebooks are all handed in at

6 the end of the investigation and they form part of

7 the file so that it can be disclosed and | think

8 that's, you know, perhaps the other thing that we

9 maybe didn't talk about yesterday, was the fact
09:11 10 that the way the file is prepared, it can be

11 disclosed in its entirety to a defence once a

12 charge has been laid and along with that goes

13 i nvestigators' notes, diagrams, sketches, whatever

14 has been created in conpleting that investigation.
09:12 15 Q And is it your understanding then, M. Sawatsky,

16 t hat where an investigation using the major case

17 management system has then gone to prosecution,

18 that the information database, if |I can call it

19 that, or the information gathered by the police is
09:12 20 what's turned over to the prosecutor and either in

21 whol e or in part provided to defence counsel ?

22 A Yes, and of course disclosure is the

23 responsibility of the Crown, but when the police

24 prepare their case, they prepare it so that
09:12 25 everything can be provided to the Crown so that
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1 deci sions can be made on disclosure fromthere.

2 Q And so is it your understanding that then the

3 general practice is that the conplete major case

4 management file then is turned over to the Crown
0912 5 as opposed to selected parts of it or does that --

6 A Yes, | believe that's the practice.

7 Q Now let's talk about where nore than one police

8 agency is involved, and let's take the RCMP, if

9 they are called in to assist the Saskatoon City
09:13 10 Police, and the Comm ssioner asked you some

11 gquestions about this yesterday, can you tell us in

12 today's world how -- what we would see on a

13 Saskatoon City Police file, using the major case

14 management system, where the RCMP woul d provide
09:13 15 assistance in the investigation by way of paper or

16 reports?

17 A Yeah, in a situation |ike that what would

18 generally happen is that if the RCMP were asked or

19 tasked to do something, there would be a task
09:13 20 created and a file entry made just the sane for

21 any other task, they would go out and conpl ete

22 that and then would provide that back to the file

23 manager . If, on the other hand, it could be

24 sonmet hing self generated, in other words, some
09:13 25 pi ece of information picked up by the RCMP,
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1 sonmebody may come into the office or something
2 i ke that, that would then be generally witten up
3 and either sent in by Email, meno or sone other
4 means to the file manager. The file manager would
0913 5 t hen have the opportunity to read that, assess
6 t hat and make a decision as to what action would
7 be required on that piece of information.
8 Q And then what about inter-agency exchange of
9 i nformati on where another police agency in the
09:14 10 province may be working on a different
11 investigation but may have information that is
12 rel evant to, for example, a hom cide investigation
13 in Saskatoon, what is the ability of one police
14 agency to get information from another police
09:14 15 agency that m ght assist them?
16 A | think right nowit's a bit limted in that the
17 ot her agency wouldn't have full access to the
18 file. They may travel -- for exanple, a Regina
19 police officer may travel to Saskatoon or vice
09:14 20 versa to update him or herself on the file to get
21 that information, but there's no systemin place
22 ri ght now where they can readily access that, it
23 woul d have to be provided by the investigating
24 agency.
09:14 25 It's a little bit different
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1 world in the RCMP because they've just started

2 within the | ast couple of years the PROS system,

3 that's an acronym P-R-O-S, | think it stands for

4 police reporting operational system or sonmething
09:15 5 i ke that. MWhat that is is it's a national

6 platform that is accessible to all RCWMP

7 detachments and, for exanple, an investigator in

8 Newf oundl and could get information froma file in

9 B.C., so that to enable that person to do their
09:15 10 i nvestigation or their inquiries. Some muni ci pal

11 police services are using that system and, or at

12 | east have the database so that they can access

13 it, but it's not something that all nunicipal

14 police agencies in this province have readily, you
09:15 15 know, in their offices.

16 Q And what would be the advantages of having that

17 system for a municipal police force in this

18 province?

19 A Well it would certainly be -- it would enable
09:15 20 investigations to be conducted a | ot nore

21 efficiently, in my view, because it would allow,

22 for example, an investigator in Regina to have

23 better access to a file that he may be assisting

24 Saskat oon on, it would allow the investigator to
09:15 25 update him or herself, get the information
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1 required, and then conduct the, whatever inquiries
2 or interviews are necessary.
3 Q And that's because the platformis the same? |'m
4 not sure | follow that.
09:16 5 A No, | don't believe it is. For exanpl e,
6 there's -- an investigator in Regina can't access
7 a file that they have in Saskatoon, there is no
8 common platform or | don't know what the proper
9 technological termis, but there is no comon
09:16 10 conputer program that allows them an investigator
11 sitting at his or her desk in Regina, to | ook at
12 information on a file in Saskatoon --
13 Q | see.
14 A -- unless they have Saskatoon's conmputer system
09:16 15 And | know that there is nore and nore sharing of
16 systenms anongst, of the police agencies, but what
17 probably would be nore efficient would be a comon
18 platform that they all could access.
19 Q And so are you telling us that this is a
09:16 20 technol ogy i1ssue and that, right now, police force
21 A can go to police force B and say "give nme
22 access" and that's generally granted?
23 A Yes.
24 Q And what you're tal king about is a technol ogi cal
09:16 25 change that would allow police force A to go
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1 directly into police force B's database without

2 having to go person to person?

3 A That's correct. And there are, nationally there

4 are exanples of that, you know. In B.C., in the
09:17 5 | ower mai nl and, they have, | think it's called

6 B.C. Prime, where, you know, all the police

7 services that are nunicipal and RCMP have a conmmon

8 pl atf orm where they can share information. | know

9 they have it in Toronto, in the Toronto area,

10 where -- the heavily popul ated area, and | read

11 sonmet hi ng here, about two weeks ago, that Alberta

12 is going into something like that as well, they

13 are spendi ng about $100 mllion to create a comon

14 dat abase for all police agencies in the Province
09:17 15 of Al berta.

16 Q Okay.

17 COVM SSI ONER Mac CALLUM: Even on unrel ated

18 files?

19 A My Lord, I'm just not sure how far that goes, but
09:17 20 | think yes, because quite often you don't know.

21 A very m nor occurrence, for exanple a barKking

22 dog, may be evidence of sonebody being in the area

23 and it may be something that assists an

24 i nvestigator down the road, so | would think that
09:17 25 you woul d want access to even, you know, very
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1 m nor pieces of information.

2 MR. HODSON: And if you have a --

3 COWM SSI ONER MacCALLUM: Excuse nme, but

4 woul d that not entail a sacrifice of autonomy as
09:18 5 bet ween different police forces?

6 A "' m not sure that police forces really have a

7 concern about that any nore. | know that used to

8 be something that police forces had a | ot of

9 concern with, autonomy, |I'm not sure that that's a
09:18 10 problem at |east we don't see it in Saskatchewan,

11 there's a pretty easy sharing in this province

12 anongst agenci es.

13 COWM SSI ONER Mac CALLUM: But, | nmean,

14 sharing is one thing, of relevant information,
09:18 15 but simply access to the RCMP files in F

16 Di vision, for exanple, by any municipal police

17 force for any reason, that's quite another

18 matter, is it not?

19 A Well and | guess, you know, not sort of being a
09:18 20 techno person, but | guess you could put various

21 | evel s of access into that, you know, where you

22 are allowed to see certain things and not other

23 t hi ngs. | know they do that in the intelligence

24 communi ty. For example the RCMP, through Crim nal
09:18 25 Intelligence Services Canada, has a databank for
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intelligence, and various agencies have |evels of
access to that, so an agency may not have ful
access but may have partial access to get what
they need to do their work, and | would suppose
this could be established, you know, along simlar
i nes.

COMM SSI ONER MacCALLUM: At the moment
there's nothing official though?
No, there isn't.

COVMM SSI ONER MacCALLUM:  Thanks. Sorry,
M . Hodson.

BY MR. HODSON:

No. I f you could, just with the know edge t hat
you have that you gained in the course of the '92
to '94 investigation and | ook back at 1969-1970,
is there anything that junps out, when we talk
about the reporting systenms, that you think m ght
have been of assistance back at the time of the
original investigation?
VWhen we | ooked at that investigation, of course
t hat was on our mnds, and | don't recall that
there was anything in that investigation that
appeared not to be followed up on or, you know,
got dropped by the waysi de and wasn't

i nvesti gat ed. So | don't know that, under the
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1 maj or case managenent system that that file would

2 have been handl ed much differently. Certainly,

3 t he managenment of the file would have been

4 different, but there didn't appear to be any | eads
0920 5 t hat had been m ssed or anything that should have

6 been foll owed up that wasn't that we could see in

7 our exam nati on.

8 Q M ght it have been the case that, if the file had

9 been reported on as they are reported on now, that
09:20 10 someone 20 years later, in |ooking back at the

11 file and saying "okay, what did the police do and

12 why", that the current system m ght give a better

13 i nsight?

14 A | think the current system probably would give a
0920 15 better insight, because | think the tendency now

16 is to, of investigators is to be perhaps a bit

17 more thorough in note-taking, that statements now

18 tend to be recorded either orally or both orally

19 and through the use of video, so there'd likely be
09:20 20 more of the original investigation avail able under

21 today's way of doing business.

22 Q For exanmple, let ne give you a couple of

23 situations. The one, we've heard a fair bit of

24 evi dence that -- about whether or not or the
09:20 25 extent to which the Saskatoon City Police |inked
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1 what we now know to be the Fisher rapes to the

2 Gail MIler nurder, and we've had a chance to | ook

3 at some Saskatoon City Police documents, we've

4 heard evidence | think primarily from M. Penkal a
0921 5 that indicated that early on the police did in

6 fact think that the perpetrator of Gail Mller's

7 mur der may be the same or was the sanme person as

8 the one who has commtted the rapes, and | think

9 t hat was the conclusion of your investigation as
09:21 10 wel | ?

11 A That's correct, yes.

12 Q And | think if that had been an issue raised as to

13 whet her or not they had, in the major case

14 management system is that something where, on the
09:21 15 police file, you would expect to see sone

16 narrative that says "lookit, this is our thinking

17 at the time, we're now going in this direction",

18 and so that people |ooking back at the report have

19 a better sense of what was going through the
0921 20 operating m nds of the investigation?

21 A You know, there is a possibility that there would

22 be nore extensive detail about that, you know,

23 because | mean we do know from our exam nation

24 that they did make the link early on and then
09:22 25 di scounted that when they sort of felt that the
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1 suspect and the evidence wasn't taking them there.
2 So whether there would be nore extensive
3 documentation, |I'mnot certain, but it's likely
4 t here could be.
09:22 5 Q And when | ooking at the 1969 RCMP reports, you're
6 famliar with those, the ras -- | think there was
7 the three reports?
8 A Yes, | am
9 Q | think we've heard some evidence to suggest that
09:22 10 t hose reports were done for a different purpose,
11 they were reporting up to RCMP superiors; correct?
12 A That's correct, yes.
13 Q And, therefore, maybe were nore in a narrative or
14 more outlining thought processes and plans and
09:22 15 t hi ngs of that nature than the Saskatoon City
16 Police investigation reports; would you agree with
17 t hat observation?
18 A Yes, | think that's a fair observation, and | got
19 a sense that the RCMP reports were trying to
09:22 20 satisfy superiors as to what, sort of, the
21 t heories were out there whereas perhaps the
22 Saskat oon police files aren't as detailed in that
23 area.
24 Q | think we heard some evidence that the Saskatoon
09:23 25 police investigation reports were sinmply that,
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1 reporting on what they -- what an officer or

2 officers had done, and that someone else would

3 | ook at it. And | guess the point I'"'mtrying to

4 get at is today, with the major case managenment
0923 5 file, would we expect to see the file coordinator

6 have, on the file, some overview of what they

7 | ooked at in the investigation and why they did

8 certain things?

9 A Yes, |'d suggest that's very comon in files now.
09:23 10 Q And then what about, let's take a | ook at the

11 Regi na Police dealings with Al bert Cadrain, and

12 you're famliar with that issue, as to what

13 happened to Al bert Cadrain in February of 19697

14 A Yes, | am
09:23 15 Q Are you able to comment on what, with today's

16 system whether that -- how that m ght inpact on

17 t hat exchange and what happened back in '69?

18 A | think, in today's system there is a very good

19 chance that that report that was generated at the
09:24 20 time -- and, you know, we know that Albert was

21 asked, you know, sone very general questions about

22 the murder itself, and being that it was in the

23 area that Albert lived -- |I'm satisfied that,

24 t oday, a copy of that report would Iikely have
09:24 25 been sent to Saskatoon. Regi na would Iikely, you
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1 know, have purged or destroyed it after a period

2 of time because it, you know, it was an assistance

3 file or whatever, but it would be permanent in a

4 maj or case managenent file, it would be there, and
0924 5 be there for the duration of the file.

6 Q If you can go to 338817. And this is a Policy

7 Manual for Saskatchewan Munici pal Police Services,

8 and | believe this is a docunent that -- if we can

9 go to page 819 please -- is April 2004. Can you
09:24 10 just give us a bit of background as to what this

11 manual , who prepared it, what its purpose is, and

12 how it's applied?

13 A Yes. \What you saw was in the Act. The Police

14 Act, 1990, as we | ooked at it before, requires
09:25 15 t hat the Comm ssion have a policy and procedures

16 manual . This manual was updated in 2004 from an

17 exi sting manual, the format was changed a bit but

18 it was updated and it was also put on a web site,

19 on the Saskatchewan Police Comm ssion web site,
09:25 20 publicly. And what it is is it's a very sort of

21 over-arching unbrella-type policy for nmunicipal

22 police services, in other words it puts out a

23 policy and then a statement of standards that al

24 muni ci pal police services are required to neet,
09:25 25 and it covers the areas of investigation and
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1 operations as we've talked -- as we've discussed.
2 Q Okay. If we could go to page 33887 -- well,
3 actually, just go to the next page. W |ooked at
4 part 2, Operations, go to the next page,
0926 5 | nvestigation. This would be the section, then,
6 t hat would provide the standards, then, to be
7 followed in Saskatchewan in investigations?
8 A That's correct.
9 Q And then, as well, forensic identification,
09:26 10 evidence and exhibits. If we could just go to
11 338872, and this is the Investigation section, go
12 to page 874. And so can you explain what this,
13 what this policy is intended to do?
14 A Yes. This is the Saskatchewan Police Comm ssion's
09:26 15 policy for the conducting of major case or serious
16 i nvestigations, and it places sonme requirenments on
17 muni ci pal police services with regards to their
18 ability to collect, store, analyse and retrieve
19 intelligence with respect to crimnal activity,
09:26 20 and it also tal ks about municipal police services,
21 the requirement for nmunicipal police services to
22 use a case managenent system for serious and
23 compl ex investigations, which would be the major
24 case managenment system
09:27 25 Q And so is this the manual that puts in place the
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1 requirement, for exanmple for hom cide
2 investigators in the Saskatoon Police Service, to
3 utilize the major case managenent techni que?
4 A That's correct. And you'll see, underneath, the
0927 5 policy is a list of standards that, again, it's a
6 requi rement that all nunicipal police services
7 meet those standards.
8 Q And if we can just scroll down, here you talk
9 about qualifications and training necessary to
09:27 10 investigate crimnal offences, and would that be
11 what you tal ked about as far as the Canadi an
12 Police Coll ege and the Saskatchewan Police
13 Col | ege?
14 A Yes.
09:27 15 Q Can you - -
16 A And any other courses that the police service my
17 wish to send its members on that perhaps aren't
18 provi ded by the Saskatchewan Police Coll ege or the
19 Canadi an Police Coll ege.
09:27 20 Q And here it's for the coordination and interaction
21 bet ween work areas of the police service in order
22 to conduct crim nal investigations, and we've
23 heard some evidence about suggestions that back in
24 1969 the nmorality division of the Saskatoon Police
09:28 25 Service may or may not have had cooperative
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1 dealings with the homcide investigation -- |

2 didn't phrase that very well -- but some issue was

3 taken as to whether or not information was shared

4 as freely as it could have been between morality
09:28 5 i nvestigating the rapes and hom ci de investigating

6 t he murders. Can you conmment on what your current

7 knowl edge is as to how police forces in

8 Saskat chewan deal with those two divisions and

9 what this standard is ai med at addressing?
09:28 10 A Yeah. | think that the police have come a | ong

11 ways in sort of debunking that whole business

12 about, you know, the senior investigators being

13 sort of the elite and were kind of off doing their

14 own thing, and now | think it's very comon for,
09:28 15 you know, nmembers on patrol or junior people who

16 per haps have information to sinmply provide that

17 informati on and have access to what happened with

18 it and whether or not it's been worked on, whether

19 or not it contributed to the file, and to be able
09:29 20 to follow up on that. So | think the

21 information-sharing within the police services has

22 i mproved greatly.

23 Q And so today, based on what you know of the

24 standards in place in Saskatchewan, would you have
09:29 25 any concerns about whether or not -- and forgive

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 178 - Wednesday, September 6th, 2006

Page 36972

1 me if I'"musing the wong term nology -- but

2 whet her the department responsi ble for

3 investigating hom ci des would be able to have free

4 flow of information with whatever unit is
0929 5 investigating sexual assaults?

6 A | know it's very comon, within police agencies

7 now, where, you know, bulletins will be provided

8 t hroughout the police service, you know,

9 requesting information, those sorts of things, to
0929 10 encourage a free flow of information. So that,

11 for an exanmple, a young investigator or a young

12 constable on patrol may not recognize the

13 significance of some information, but if there's

14 processes in place where regular bulletins go out
09:30 15 or there's requests for updates or requests for

16 information, then that gives the opportunity for

17 that information to be provided, and that's a

18 common technique that's used now.

19 Q And woul d technol ogy, can you explain a bit how
09:30 20 technol ogy would facilitate the flow of

21 information within a police force, between

22 different investigative units?

23 A Well it -- generally speaking, quite often the

24 maj or case managenment and the file itself is a
09:30 25 little higher level of restriction than the nornmal
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1 dat abase for all the complaints comng in, but
2 anyone with a need to know or anyone working on
3 the file would have full access to the major case
4 management file and what's going on.
0930 5 Q But as far as, for exanple if a homcide
6 investigator wanted to find out what files the
7 sexual assault unit or group may have been
8 i nvestigating, can you give us some idea, in
9 today's world, how that happens and how that m ght
09:31 10 conmpare to how it happened 37 years ago?
11 A Yeah. In today's world they would sinply be able
12 to access that information on the database and
13 read through it and, you know, retrieve whatever
14 they felt would be of value to their investigation
09:31 15 t hrough the files. So the files would be
16 accessible by all members of the police service.
17 Q Comment on the last bullet here on this page, to
18 ensure that conplete and unedited case files are
19 mai nt ai ned, what -- can you tell us what that is
09:31 20 intended to address?
21 A That's to ensure that files are maintained for the
22 proper period as outlined in the regulations, and
23 that all material is kept, not just edited
24 versions or summari es.
09:31 25 Q And then, if we can go to the next page, | want
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1 you to conmment. This tal ks about protecting the

2 integrity of investigations and to prevent

3 unaut hori zed access to confidential information,

4 and there is two points I want to raise here. One
0931 5 is the, sort of the inpact or effect of privacy

6 | egi slation, if | can call it that, the freedom of

7 information, the |egislation that precludes

8 publication of confidential information; is that

9 an issue that police forces now have to deal with
09:32 10 that they did not have to deal with back in 19697

11 A Yes, it is.

12 Q And | don't want to, | don't propose to get into

13 it in great detail, but is it correct that -- and

14 ' m not sure what date that the |egislation came
09:32 15 in, but let's say prior to 1990 there was no | egal

16 restriction on providing information, confidenti al

17 i nformati on about an individual, address, phone

18 nunber, etcetera, in the course of police

19 conducting their business; correct?
09:32 20 A That's correct.

21 Q If there was a legitimate reason to do so?

22 A Ri ght .

23 Q And is it fair to say that, in today's world, an

24 extra step has to be taken to ensure that privacy
09:32 25 | egislation is complied with in the disclosure of
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1 private information?
2 A Yes. But | think all privacy acts, pretty well
3 across Canada, provide a provision that
4 informati on can be shared amongst police or
0933 5 i nvestigative agencies for the purpose of
6 i nvestigation, for a common purpose.
7 Q Yeah, | appreciate that point. And |I'm sorry, |
8 wasn't intending -- let me clarify that, | wasn't
9 tal ki ng about anongst and between police
09:33 10 officers, --
11 A Ckay.
12 Q -- but thanks for clarifying that. But as far as
13 inter-police use there is no restriction from
14 privacy |egislation, to your know edge, that would
09:33 15 preclude the police from sharing information?
16 A No.
17 Q And | was thinking more about disclosing it to --
18 when the Crown discloses it to defence or
19 discloses it to the media, or whether a convicted
09:33 20 person is gathering information for pursuing a
21 wrongful conviction claim that there are privacy
22 i ssues that conme into play about disclosure of
23 information; is that fair?
24 A That's fair.
09:33 25 Q Okay. And | guess the second coment about
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1 preventing unaut horized access to confidenti al
2 i nformation, can you coment just briefly on,
3 we' ve heard the notion of -- and it's got various
4 terms -- open-box disclosure, and |I'm not asking
09:3 5 you to comment on what happens between the Crown
6 and defence counsel, but from a police officer's
7 perspective are there some areas of an
8 investigation that mght, in the view of the
9 police, require nore protection or nore
09:34 10 confidentiality than others, in other words
11 informants, information that m ght put w tnesses
12 at risk, things of that nature? Can you just
13 comment generally on that, where -- and maybe |
14 can put it this way: Wuld the police go out and
09:34 15 take their major case managenent file, once a
16 prosecution is laid, and just put it on a web site
17 and say "here you go, public, it's there for
18 everybody"?
19 A No.
09:34 20 Q And why not? Can you just coment on what --
21 what -- what is there there to protect fromthe
22 police interest?
23 A Well, certainly, there is the things you
24 mentioned, you know, victims, wtnesses,
09:35 25 confidential information that, if it got public,
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1 could risk -- could jeopardi ze a person, so

2 certainly you have those concerns.

3 When you do an investigation

4 and you come up with material |ike that, or
0935 5 evi dence that some witness is at risk or

6 somet hing, | mean that's al ways provided to the

7 Crown, it's always discussed with the prosecutor,

8 and then, you know, the Crown has to make a

9 decision as to how much of that is disclosed to
09:35 10 defence.

11 Q And if we can just scroll down here under the

12 authorities, then, this would be the Canadi an

13 Police Coll ege courses, and would these be the

14 courses that you would expect most, if not all, of
09:35 15 the senior hom cide investigators to have taken?

16 A Yes. And those are just sort of the obvious ones,

17 because | think a ot of them would have taken,

18 you know, nore courses in addition to that.

19 Q And if we can then go to the next page, please.
09:36 20 We tal ked about this yesterday, a bit about crine

21 scene managenment, and | think you indicated that

22 t oday, particularly in |light of DNA evidence, that

23 crime scenes are approached differently by the

24 police now than, for exanple, 37 years ago?
09:36 25 A Yes. | think identification officers, who are
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1 generally the specialists at crime scenes,

2 certainly have a far better working know edge of

3 how to access exhibits, how to pick up substances

4 so that they are not contam nated or danmaged so
0936 5 that they can be presented to the |lab, and in some

6 cases | ab personnel are even called to the scene

7 of crime to assist identification specialists in

8 t aki ng exhibits.

9 Q If we can go to the next page, this tal ks about
09:36 10 of ficers' notebooks, and | know in this Inquiry we

11 have received some notebooks from back in 1969 and

12 not others, and we've heard various different

13 reasons as to why sonme were retained and not

14 ot hers. Can you give us your coment? It
09:37 15 appears, here, that the policy espoused by the

16 Police Comm ssion is that notebooks be retained

17 for a m nimum of seven years?

18 A Yes.

19 Q And would the police notebooks, then, are they to
09:37 20 be the -- are they the property of the police

21 force or of the officer; is that still an issue?

22 A | think -- 1 don't think it's an issue any nore.

23 | know it was for sone tinme. | think generally,

24 now, it's pretty nmuch accepted that the notebook
09:37 25 is the property of the police service. And | wll
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1 add that, although the Comm ssion policy is retain

2 for a m nimum of seven years, in mgjor case

3 management it's conmon practice, and | think

4 across the board, that the notebooks are turned in
0937 5 and form part of the investigative file and are

6 retained a lot longer, retained for the ful

7 period of the file. So, you know, this is just in

8 a general sense there, you know, the average

9 of ficer out there working patrol every day, the
09:38 10 requirement is that that notebook be saved for a

11 m ni mum of seven years. Police services can

12 create their own policy where they keep it | onger,

13 or where they keep notebooks | onger or they have

14 some ot her practice, but the m nimum requirenment
09:38 15 of the Comm ssion is that seven years.

16 Q And so, if we | ooked at a hom cide investigation

17 from a year ago, we would expect to find either

18 scanned copies or the actual notebooks of every

19 officer who worked on the file?
09:38 20 A | think you are likely to find the notebook

21 itself, yes.

22 Q The notebook itself? And then can you conmment on,

23 | think the retention of records is also covered

24 under The Police Act as well as far as the |length
09:38 25 of time under which a police force nust retain,
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1 for example, a concluded homcide file?

2 A Yes.

3 Q And | believe that's indefinite?

4 A | believe it is too. W could go to the
0939 5 regul ation, | believe it is.

6 Q And can you comment on that, the -- is there a

7 reason that the police do not keep every file

8 indefinitely?

9 A | think simply, you know, you -- they wouldn't be
09:39 10 able to store all the files. Certainly now, with

11 i nformati on being avail abl e on databases and

12 things, | think you'll find that a |ot of

13 information that police have even on m nor

14 of fences will be kept indefinitely, as |long as
09:39 15 they are able to retain it on CDs or backup drives

16 or whatever.

17 Q If we can actually go to 338805. And we'll see

18 here, just let's talk about the sexual assault

19 files, the Larry Fisher '68-'69 files, currently
09:39 20 it says that, if we could scroll down under sub

21 (3), it refers to offences under sexual assault.

22 If we can go to the next page, and under sub (4),

23 a police service that has not solved a case of an

24 of fence mentioned in subsection (3) is to keep the
09:40 25 file indefinitely, where it has solved a case it
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1 is to keep its file for 10 years fromthe
2 conclusion of the case. And so currently, under
3 the existing regulations today, is it correct that
4 the, for example the 1968 rape files, as they were
092:40 5 called then, relating to Larry Fisher, is it 1978,
6 the ten-year period, then after that there would
7 be no requirement to keep the files? |'m not sure
8 if these provisions were in place at the tinme, |
9 think they came in in '82?
09:40 10 A These provisions --
11 Q Yes?
12 A -- came in after the amendment of The Police Act
13 in 1990.
14 Q 19907
09:40 15 A Yeah.
16 Q | think we saw some evidence that a ten-year
17 period existed under a different form | think, in
18 the early '80s?
19 A That could be. | "' m not aware of that but that
09:41 20 coul d be.
21 Q As far as today, though, if the Saskatoon City
22 Police Service concluded a sexual assault file
23 today the requirement would be that, in ten years,
24 they could discard that file?
09:41 25 A That's correct.
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1 Q And, again, what would be the reason that -- and
2 maybe you've answered this. Wuld the reason for
3 not retaining it beyond ten years be space or
4 physi cal --
0941 5 A It could very well be. | do say that there is
6 another tw st there because now, of course with
7 VI CLAS, all of that information that would have
8 been gl eaned fromthat file with regards to the
9 victim zation and the offender would have been put
09:41 10 into the VICLAS databank, and that is an -- would
11 be kept indefinitely. So even though the file
12 itself may be destroyed and, you know, one could
13 di scuss whet her that ten-year retention period is
14 correct and maybe it's something the Conm ssion
09:41 15 may want to | ook at, but certainly we know that
16 the informati on about the victim zation of the
17 of fender would be an indefinite -- would be stored
18 indefinitely in the VICLAS file.
19 Q And, again in your experience, do you see any
09:42 20 reason to have concerns about the ten-year time
21 [imt for concluded sexual assault files?
22 A |, no, | don't. But, certainly, | think that's
23 something that, if there's -- if this Comm ssion
24 comes up with a view that that's not appropriate,
09:42 25 | know that the Saskatchewan Police Comm ssion
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1 woul d be interested in hearing that.
2 Q Yeah. And | think what, we've heard evidence from
3 a nunber of people that it would have been of
4 benefit to have those files, and as you are aware
0942 5 there were allegations made that the files were
6 del i berately destroyed as part of a coverup;
7 you're aware of those allegations having been
8 made - -
9 A | am vyes.
09:42 10 Q -- quite sone tinme ago?
11 A Yes, | am
12 Q And so again from that perspective, just so that I
13 understand it, would the only, | guess the only
14 counter-argunment be that the police have many
09:42 15 files and you've got to draw a |line somewhere on
16 concl uded cases?
17 A Yes.
18 Q And, obviously, it appears the legislators made a
19 di stinction between solved and unsol ved, and that
09:43 20 unsol ved cases are to be maintained indefinitely,
21 and that is presumably because they are unsol ved;
22 is that --
23 A That's correct. And the other thing I would |ike
24 to add is |I think that, as we see nore and nmore of
09:43 25 t hese cases, you know, put into electronic formt,
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1 that the retention periods would probably be
2 | onger in nost cases, but this is the requirenment
3 as it is today.
4 Q If we can just go, | want to call up another
0943 5 docunent, 338941. And just before we |eave this
6 manual is it, can you tell us, is the process to
7 review, revise, and inprove the regul ations, the
8 manual , is that -- can you tell us a bit about
9 what happens with the Police Comm ssion and the
09:43 10 Canadi an Police College and policing generally,
11 how i mprovenments are nmade?
12 A Yeah. | think both the Saskatchewan Police
13 Col |l ege and the Canadi an Police College, | know
14 t hey continue to update their curricul um
09:44 15 particularly with new devel opments in technol ogy
16 and, you know, Court decisions, and those sorts of
17 things require that, you know, training be
18 revisited regularly and updated. The Police
19 Comm ssion manual is a document that -- it's a
09:44 20 living document and it's updated regularly for the
21 sanme reasons, and someti mes because the police
22 community come in and suggest changes to
23 procedures for any number of reasons, the
24 Comm ssion itself may also be involved in the
09:44 25 matter where it has an opportunity to | ook at the
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1 manual and deci des that there is some updating

2 required. And regulations, the Comm ssion anmends

3 regul ati ons probably two or three times a year,

4 you know, to keep them updated and, you know, and
0944 5 current.

6 Q And woul d the Saskatchewan Police Comm ssion and

7 police officers in forces and services in

8 Saskat chewan benefit, then, from changes and

9 i mprovenments in other provincial jurisdictions and
09:45 10 with the RCMP?

11 A Yes.

12 Q And - -

13 A Yes, very much so.

14 Q And, for exanple, |I'maware of the, | think it was
09:45 15 in 1996, Judge Canpbell in the Bernardo I nquiry

16 made a number of recommendations relating to major

17 case managenment, and | believe the Canadi an Police

18 Col | ege was involved in inmplenmenting some of

19 t hose; is that correct?
09:45 20 A That's correct.

21 Q And so that where other provinces encounter issues

22 in policing and inplement change, is it your

23 experience that those changes beconme i npl emented

24 in Saskatchewan in some form or another where
09:45 25 appropriate?
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1 A Yes, because of course the investigators here use

2 t he, access the Canadi an Police Coll ege, so any

3 changes that are done there are certainly

4 accessi bl e here, and the Saskatchewan Police
0946 5 Coll ege is continually updating its curriculum as

6 well to reflect, as |I've said, changes, court

7 deci sions, recommendati ons.

8 Q If we can go to 338941, and this is just a |ist

9 t hat we prepared to just walk through sonme of the
09:46 10 system c issues and get your conmment on, and |

11 t hi nk you've had a chance to | ook through this

12 docunment, M. Sawatsky; is that correct?

13 A Yes, | have.

14 Q And it's not intended to be a definitive list or
09:46 15 to be anything other than a guide for nme to ask

16 you sonme questions, but as far as investigative

17 techni ques and procedures, can you conmment

18 general |y about whether the manner in which police

19 investigate and interview, or investigation
09:46 20 techni ques and procedures have changed from 1969

21 to the present?

22 A Well, | think it's safe to say that, you know, the

23 way the police do their business continues to

24 i mprove. | think I mentioned that things |ike
09:47 25 t ape recorded statenments, video recorded
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1 statements, video recording from accused, audio
2 tapes from accused are certainly inmprovenents. I
3 t hi nk various techniques are taught now so that
4 police officers are perhaps better equipped to
0947 5 conduct partial and thorough interviews than ever
6 bef ore. Maj or case managenent has been a big
7 assistance to the police. Certainly VICLAS and
8 the manner in which that works or interacts wth
9 police investigations is huge. Coroners and
09:47 10 forensic pathology, and | mentioned yesterday that
11 the province hired a forensic pathol ogi st | ast
12 year, we'll be hiring another one next year, for
13 better evidence of the crime scene and of the
14 victim you know, through good, thorough forensic
09:47 15 exam nation by a pathologist, so | think there's a
16 nunber, there's a huge number of changes that have
17 happened over -- since 1969.
18 Q Now, | think we've tal ked about the first two
19 bull ets already. Let's just talk about witness
09:48 20 interview techni ques. How do police officers in
21 Saskat chewan | earn how to interview witnesses,
22 where and how are they taught and is there a
23 standard in place as to what to do and what not to
24 do in interview ng witnesses?
09:48 25 A | don't think there's necessarily a standard in
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1 pl ace. There's certainly things that -- there's a
2 code of conduct that governs, you know, what |
3 guess woul d happen to police officers who perhaps
4 go too far with a witness and do things that are
0948 5 certainly inappropriate, but recruits are taught
6 in recruit training how to conduct interviews, how
7 to take a pure version statenment, how to approach
8 wi t nesses, how to approach accuseds, and then
9 there's a number of courses that police officers
09:48 10 are taught throughout their careers where the
11 techni ques of interviewing are refined and built
12 upon what they've already been, what skills the
13 i nvestigators already have, so certainly there's
14 an ongoi ng career devel opnent when it comes to
09:49 15 conducting interviews.
16 COW SSI ONER MacCALLUM: What's a pure
17 version statenment?
18 A A purse version statement is where you sinmply sit
19 down and allow the witness or the accused to just
09:49 20 tell you everything wi thout interrupting, wthout
21 asking questions until the person has exhausted
22 fully as much of their menory as they can and then
23 you ask questions based on what they've told you
24 or what other information you are trying to
09:49 25 provide, and certainly it's the best way to try
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1 and get everything froma w tness or an accused
2 wi t hout any influence.
3 COMM SSI ONER Mac CALLUM: Uh- huh, okay.
4 BY MR. HODSON
0949 5 Q We heard | think fromyou and other w tnesses as
6 well, M. Sawatsky, that in many cases witnesses
7 are not conpletely forthcom ng when initially
8 talked to by the police for various reasons, both
9 i nnocent and sinister reasons; is that correct?
09:49 10 A That's correct.
11 Q And | think you also said that rarely do you get,
12 particularly from people who may have been
13 wi t nesses or involved in some way, you know, not
14 the innocent bystander, but rarely do you get the
09:50 15 full story on the first interview, is that
16 basically your evidence?
17 A Yes.
18 Q And woul d you agree that some police officers
19 are -- | mean, that interviewing is a skill and
09:50 20 that some police officers may be better at it,
21 getting informati on and interview ng than others?
22 A Yes.
23 Q And that over time perhaps that's a skill that's
24 honed by officers?
09:50 25 A Yes, through training and various -- and through
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1 experience.
2 Q And so if we can |ook at the two | guess sort of
3 conmpeting issues there, the one is you are saying,
4 | think you've told us, that you can't sinply
0950 5 accept the first words out of a witness' nmouth as
6 being the truth and the conplete truth in sone
7 cases; is that fair?
8 A Yes, and you certainly try to test and corroborate
9 what they tell you through other independent
09:50 10 means, either through other witnesses or through
11 evi dence that you have.
12 Q And then the officer would use his or her skills
13 in continuing to interview that witness to try and
14 find a way to get the conplete story and the
09:51 15 truthful story fromthe witness; is that fair?
16 A Correct, that's fair.
17 Q And | guess that's the chall enge always as to what
18 is truth and what is not com ng out?
19 A Yes.
09:51 20 Q And | take it that the objective of an interviewer
21 woul d be to get the conplete truth and not | eave
22 out things, and not get m struths or lies?
23 A Yes.
24 Q And can you tell us what, and we went down this
09:51 25 path a bit earlier, but where is the line for an
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1 officer in pressing a witness then to try and get
2 more -- how does an officer, an interviewer ensure
3 t hat by pushing a witness they don't end up
4 getting matters that are not true, is it a
0951 5 judgnment call ?
6 A | think to a degree, and | think sometimes there
7 may be the fact that you withhold a key piece of
8 information that you don't -- even if you are
9 suggesting to a witness that you perhaps know
09:52 10 somet hing, that you are in a position that another
11 wi tness has told you something or you know from
12 the investigation, you know a particul ar piece of
13 evi dence that you're getting the witness to try
14 and confirm you may put that to the witness and
09:52 15 see whether they confirmit or not, but generally
16 speaki ng, you hold back, there's some key piece of
17 evi dence that you know only an accused or a
18 wi tness would know and you quite often hold that
19 as a key piece of information and if that person
09:52 20 tells you that, then you know that they are
21 telling you the truth because they would have no
22 way of knowi ng that other than if they had, were
23 in possession of that know edge.
24 Q And | take it the objective in getting a full and
09:52 25 conplete statement is that it will somehow be
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1 used, or that witness' evidence will be used in

2 court?

3 A That's correct.

4 Q And woul d one of the guiding principles be then to
0952 5 ensure that the officer's conduct does not

6 prejudice or preclude the ability of that evidence

7 to be used in court?

8 A Yes.

9 Q And so was that sometimes what guides interviewers
09:53 10 as to what they can and can't do based on what has

11 been rejected by the courts in other cases?

12 A Very much so, yeah.

13 Q And if we go down to this second point here about

14 audi o/ video recording of interviews and
09:53 15 statements, would you agree that if the entire

16 interaction between an interviewer and a witness

17 was captured on audi o and/or video tape, that

18 there's the ability of the court or defence

19 counsel or third party to take whatever issue they
09:53 20 want with the interview ng technique; in other

21 words, it's not left to speculation and so --

22 A That's correct.

23 Q And would you agree that from an interviewer's

24 perspective, an officer, that it may be to his or
09:53 25 her benefit to have the entire interview taped so
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1 that | ater any suggestion of inproper questioning
2 could be dealt with by what actually happened?
3 A Yes.
4 Q And so if we can nmove to this point, what is
0953 5 your -- what is the current practice as far as
6 the -- are all statements audi o and video recorded
7 in major crinmes?
8 A No, in major crimes, | believe that exclusively in
9 maj or crimes they are just about all video or
09:54 10 audi o taped, but in police work in general, you
11 know, for many of the m nor offences or |esser
12 serious offences, a very good chance that they
13 aren't audio or video recorded, but certainly
14 captured, written down and taken down, you know,
09:54 15 in witten form
16 Q If the Gail MIler murder was investigated today,
17 based on your know edge of what the practices and
18 standards are for policing in Saskatchewan, would
19 you expect that the interviews between the police,
09:54 20 the RCMP or Saskatoon City Police and Nichol John,
21 Ron W Il son and Al bert Cadrain would be captured on
22 audi o and/ or video?
23 A Yes.
24 Q That woul d be your expectation?
09:54 25 A Yes.
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Hodson
Vol 178 - Wednesday, September 6th, 2006

Page 36994

1 Q And also the interview by |Inspector Roberts, is

2 t hat somet hing that, based on today's standards,

3 woul d be video taped?

4 A Yes, polygraph exam nati ons have been audi o and
0955 5 video taped for years and years.

6 Q And in some respects would that provide a bit of a

7 check for an investigator knowi ng that his or her

8 guestions are being taped as far as making sure --

9 and |I'm tal king about just crossing the line --
09:55 10 and | think what you are telling us is that it's

11 hard to define exactly where the line is; is that

12 correct?

13 A It is when it comes to questioning. | mean,

14 certainly we know there's a number of things that
09:55 15 are over the line, you know, physical violence and

16 things like that, certainly that's crossing the

17 line, but when it comes to suggestions and to

18 di scussing with the witness what, you know, you

19 know, yeah, it's sometimes hard to sort of put the
09:55 20 line in a sort of rock solid, put it in a certain

21 spot, so certainly audio and video recording

22 provides the court with the best opportunity to

23 assess what was said and make a determ nation as

24 to the credibility of the witness based on that.
09:56 25 Q Just go down to the term tunnel vision, and if we
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1 can just scroll down to the bottom this was
2 defined in the Morin Inquiry as:
3 "The single-m nded and overly-narrow
4 focus on a particular investigative or
0956 5 prosecutorial theory, so as to
6 unreasonably col our the evaluation of
7 information received and one's conduct
8 in response to that information."
9 And again, you are famliar with the term tunnel
09:56 10 vi sion, M. Sawatsky?
11 A Yes, | am
12 Q And this is one definition of it. Do you take any
13 issue with this being one aspect of tunnel vision?
14 A No, | don't.
09:56 15 Q Can you tell us what -- what is done, | nmean, as
16 far as training of officers, educating of
17 officers, to deal with this issue of tunne
18 vision, or do you acknow edge that tunnel vision
19 is something that police may fromtime to tinme
09:56 20 have?
21 A Yes.
22 Q And what are your -- just elaborate on how that
23 comes about or what m ght pronmpt the police to
24 have tunnel vision?
09:57 25 A | think they may focus incorrectly on a certain
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suspect as being the person responsi ble and as

t hey gather the evidence perhaps they overl ook
things that may tend to show the person is

i nnocent .

And so what can be done or what is being done to
prevent tunnel vision?

Well, | think there's a number of things.
Certainly, as | tal ked about before, disclosure |
think is huge, but the police investigation
itself, | think the whole use of major case
managenment is something that sort of, the way it'
used, discourages tunnel vision from form ng, you
have teans of investigators assigned to various

t asks, you have one person that is not involved i
the investigation sort of reviewing the file
assigning tasks and sort of capturing all the

i nformation. Hopeful ly, you know, that person is
a senior, experienced investigator who, you know,
understands that there needs to be proof on both
sides, so | think just the way major case
management i s set up. | think also police are
trained nmuch better, the interviewi ng techniques
help to get, help themto elicit, you know, good
statements as opposed to statements where they

per haps influenced the witnesses, and | think
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1 police thenselves are perhaps nore aware than ever
2 before that there have been a number of wrongful
3 convi ctions.
4 Q And so what -- can you tell us what would be part
0958 5 of an officer, a police officer's training then,
6 is that something that is dealt with in their
7 training, this idea of tunnel vision, wrongful
8 convi ction and awareness about that?
9 A "' m not sure how nmuch is tal ked about with regard
09:58 10 to wrongful conviction, but certainly |I'm sure
11 that investigators are taught, that tunnel vision
12 is discussed and, you know, objectivity, keeping
13 an open m nd, evaluating the evidence
14 appropriately. | " m sure there's, or | know
09:59 15 there's lots of discussions on that during
16 i nvestigators' courses.
17 Q And just go back to the top, | think we've talked
18 about VI CLAS, mmjor case managenent. DNA as an
19 investigative tool, if the Gail MIler murder
09:59 20 i nvestigation was undertaken today, would you
21 agree that DNA woul d have played a significant
22 role in that investigation?
23 A Yes, it certainly has changed things.
24 Q And to state the obvious, in a sexual
09:59 25 assault/murder, would it be fair to say that the
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1 first thing that |ikely would have been checked
2 woul d have been to find human material from the
3 perpetrator on the garnments or on the body of Gai
4 MIler?
0959 5 A Yes.
6 Q And that that would have been at | east used
7 initially to elimnate possible suspects, but
8 possibly also to identify the perpetrator?
9 A Yes.
1000 10 Q We talked a bit, and |I think we've touched on this
11 with maj or case management, | think you told us
12 that in maj or case management that basically, or
13 everything is turned over to the prosecutor and
14 then they determ ne what needs to go to defence
1000 15 counsel ?
16 A That's correct, and the other point there is that
17 in most major cases, prosecutions is consulted
18 during the investigation as opposed to the end and
19 often a prosecutor participates, you know, with
1000 20 the investigative team by providing advice, by
21 assisting with advice on legal or -- legal issues
22 that the investigators may encounter.
23 Q And then on polygraph, | think we've touched on
24 this, you indicated that where polygraph is
1000 25 conducted, that the standard or the practice
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1 requires that that be video taped; is that
2 correct?
3 A Yes.
4 Q And retention of records relating to polygraph
1000 5 exam nations, you've told us that that would have
6 been very hel pful to you in | ooking at what
7 happened between | nspector Roberts and M. W son;
8 is that correct?
9 A Yes, it would have been.
1001 10 Q And today those records are required to be
11 mai nt ai ned?
12 A Today those records are kept through audi o and
13 vi deo, yes.
14 Q And as well the polygraph charts?
10.00 15 A Yes.
16 Q And has pol ygraph evol ved over the years? We've
17 heard | think from M ke Robinson that polygraph is
18 an investigative tool, it allows you to
19 scientifically provide some evidence as to whether
1001 20 a witness is being truthful, but he also said that
21 it is a tool that can be used as an interrogator
22 in questioning a witness. Wuld you agree with
23 t hat ?
24 A Yes.
1001 25 Q And is that -- can you conmment on what the
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1 practices are today as to how polygraph is used by

2 police investigators?

3 A | think the philosophy is a little bit different

4 now t han perhaps it was many years ago. | think
1000 5 when pol ygraph first came on the scene and

6 exam ners were trained in New York at Dick

7 Arthur's school, the philosophy was to try and get

8 confessions, to interrogate for confessions. Over

9 the | ast nunber of years, probably 20 years ago or
1002 10 more now, the nodified zone of conparison test

11 evol ved, and you mentioned the SKY test early on,

12 that they went away -- polygraph, the profession

13 went away from that, they went to the modified

14 zone of conparison test, and | think the
1002 15 fundamental belief of polygraph exam ners now is

16 that their requirement is to provide an

17 investigative lead to investigators; in other

18 words, to try and make a determ nation of

19 trut hful ness or deception and provide that, that
1002 20 an interrogation is something that comes after

21 that, after you' ve been able to assist the

22 i nvestigator, so where perhaps many, many years

23 ago pol ygraph was used as a bit of a means to an

24 end and a bit of a -- there was nmore enphasis
1002 25 pl aced on the interrogation than there was on
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1 provi di ng, you know, good results to the
2 investigator, | think that has changed now.
3 Q And | think we heard from M. Robinson about the
4 fact that even putting a witness through a
1003 5 pol ygraph can in some cases, before you even get
6 to the polygraph, cause the witness to provide
7 information that he or she didn't provide before?
8 A Yes, there's no doubt that there's a psychol ogi cal
9 edge there.
1003 10 Q And so just again, in |ooking at the polygraph of
11 Ron Wlson in May of 1969, are you able to, and |
12 appreci ate that your evidence earlier about not
13 seeing the charts and not getting much from M.
14 Wl son when you sought it, are you able to conmment
1003 15 at all on whether the polygraph process that was
16 utilized in 1969 is different than what is
17 utilized today?
18 A Yes, and | certainly don't want to suggest that
19 ' m saying that the examner at that time did
1003 20 anything wong, that was the technique that was in
21 practice and used at the time. The technique
22 that's in practice and used today is different.
23 As | nmentioned, they use the nodified zone of
24 comparison test now and questions about know edge
1004 25 are not mxed in with the questions of did you
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1 commt the crime, that they are run in a separate

2 series, and | think the profession is of the view

3 that that | eads to nmore accuracy.

4 Q And so are you telling us that since 1969 there
1004 5 has been a shift in how polygraph is used by

6 police officers?

7 A Well, certainly since the md '70s there's been a

8 shift. You know, |'m not so sure if it happened

9 in 1969, but | do know that it started to happen
1004 10 in the '70s.

11 Q And | think you've told us you did polygraph work

12 for a nunber of years?

13 A Yes, | did.

14 Q And you nentioned, is it the Backster School that
1004 15 had initial training, | think that's where

16 | nspector Roberts -- was the methodol ogy?

17 A | think Inspector Roberts likely went to the Dick

18 Arthur's school in New York.

19 Q O the Dick Arthur's, |I'm sorry.
10:04 20 A And the polygraph course in Canada now is taught

21 at the Canadi an Police College, but it's very much

22 derived from M. Backster's.

23 Q ' m sorry, |1've got the names m xed up. Let me

24 back up. | think you told us that it was the Dick
1005 25 Art hur School of Polygraph that was the old style
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1 technique; is it fair to put it that way?
2 A Yes.
3 Q And that the Backster School methodol ogy is what's
4 now used and that's a different approach to
1005 5 pol ygraph; is that correct?
6 A That's correct.
7 COWM SSI ONER Mac CALLUM: Excuse me, M.
8 Hodson. | just didn't quite follow something,
9 sir. You suggested that a different technique
1005 10 woul d be used today than was used in 1969 which
11 at the time focused on getting confessions as a
12 product of the polygraph exam, but of course M.
13 Roberts wasn't interview ng nmurder suspects, he
14 was interview ng witnesses who he was told hadn't
1005 15 given all the truth, or at |east that was his
16 suspi cion, so what would be different today if
17 you found yourself in a situation that M.
18 Roberts was in?
19 A Well, My Lord, today it would sinply be a
1006 20 di fferent techni que that would be used, you would
21 run a modified zone of conparison test where you
22 woul d first elim nate suspicions around whet her
23 t he persons you were witnessing were actually
24 involved in the murder itself and then your second
1006 25 series of questions would be about know edge and
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1 i nvol vement - -
2 COMM SSI ONER Mac CALLUM: Ri ght .
3 A -- where you would then ask questions about that,
4 so you would be able to distinguish perhaps better
1006 5 as to what extent someone was involved, and as |
6 i ndicated, | wasn't suggesting that, you know,
7 there was anything wong with the technique M.
8 Roberts used.
9 COMM SSI ONER Mac CALLUM: Well, essentially
1006 10 that's what M. Roberts did, isn't it, as far as
11 we know, from his Supreme Court testinony?
12 A Well, | think the polygraph profession itself sort
13 of felt that the SKY test, the suspicion,
14 knowl edge and you, perhaps may m x issues in
1006 15 person's m nds, because if you ask them first off
16 do you suspect anybody, do you have any know edge
17 or did you do it, you could end up with m xed
18 readings, and | think the reason they went away
19 fromthat is that very reason, is they felt that
1007 20 it's more accurate for analysis purposes to ask a
21 series of questions based on direct involvement
22 and then a series of questions based on indirect
23 i nvol vement that you could get clearer charts from
24 doing it that way.
10:07 25 COWM SSI ONER MacCALLUM:.  Yes.
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1 A So al though that was the technique at the time,
2 it's certainly the best they had. Il think | was
3 just trying to suggest that | think the profession
4 has evolved to where it's, they are better able to
1007 5 be nore accurate now on direct involvement or
6 i ndirect i1involvement.
7 COWM SSI ONER MacCALLUM: And as a
8 pol ygraph, a polygraphist, would you treat a
9 mur der suspect differently than a witness?
1007 10 A You know, it's unusual to test witnesses, it's not
11 common to test w tnesses.
12 COMM SSI ONER MacCALLUM: Ri ght, yeah.
13 A And | know from nmy experience when an investigator
14 doubted a witness, you know, | would usually
1007 15 suggest, well, why don't we sinmply test the
16 accused because if you have an accused and the
17 accused is truthful, then you know where you stand
18 with the witness, so, you know, it's something
19 t hat was al ways a question to ne here why the
1008 20 accused wasn't done here rather than the
21 wi t nesses, but the investigators, that's a
22 deci sion they made, and certainly you can test
23 wi t nesses on a polygraph, |1've done it nyself, but
24 the ideal is to test the accused.
10:08 25 BY MR. HODSON:
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1 Q And just on that, | think what M. Roberts said at
2 t he Supreme Court when he testified in 1992 was to
3 the effect that he was informed that M. Ml gaard
4 was the suspect, that Ron W Ison and Nichol John
1008 5 had i nformation, or the police believed they had
6 not disclosed full information, that they were
7 wi t hhol ding information that was relevant to the
8 murder, and | believe in M. Roberts' testinmony he
9 said that when he interviewed WIlson he initially
1008 10 said | don't think you are telling ne everything.
11 Do you recall that being generally what his
12 evi dence was?
13 A Yes, | recall that, and I also recall that from
14 our interview of him that | think he told us
1008 15 pretty much the sanme thing.
16 Q And then he went on to say do you suspect, do you
17 know, did you, and | think M. Roberts' evidence
18 was to the effect that he was going in there
19 trying to get from Ron W Ison what he believed to
1009 20 be the truth, but evidence incrimnating David
21 M | gaard. Was that the sense you got from
22 | nspect or Roberts?
23 A Yes, and | think if you | ook back at that summary,
24 t hat document sort of suggests that that's the
1009 25 approach that the investigative teamin that
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1 investigation chose to go with.
2 Q And so just on that approach, in -- and again,
3 woul d a pol ygraph operator going in and sayi ng,
4 going in with the intention of getting
1009 5 incrimnating evidence from M. WIlson, | suppose
6 that's not a confession, but that would be
7 incrimnating evidence froma w tness; is that
8 right?
9 A Yes.
1009 10 Q And that -- am | to take your earlier comments
11 t hat the SKY techni que which was used at the time
12 was di sbanded | ater by polygraph operators for a
13 number of reasons, including that it was not felt
14 to be the best method in dealing with witnesses
1010 15 and/ or suspects?
16 A Yes, and | think at the time it was the best they
17 had, but as the profession evolved, they
18 recogni zed that there was, they could get clearer
19 charts if they dealt with the issue of direct
1010 20 i nvol vement and indirect involvement separately,
21 in separate sets of charts.
22 Q And so again, | think what M. Roberts' evidence
23 was, to the effect that when he ran the polygraph,
24 he found that M. WIson was being deceptive on |
1010 25 think two questions and | think one of them may
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1 have been do you know or do you suspect and then
2 went back to question, and would that be -- again,
3 t hat woul d be using the polygraph as an
4 i nvestigative tool; in other words, going back and
1010 5 sayi ng okay, it says here you lied, so what are
6 you not telling me?
7 A That's correct, that's exactly how you would use
8 it.
9 Q And again, is that something that has changed, the
1010 10 practice today, as far as using the polygraph in
11 t hat met hod?
12 A No, the sanme, it's the same practice today, once
13 you form an opinion based on your charts, then you
14 confront the person with what your charts have
1010 15 told you.
16 Q And so if you have M. W Ilson in a polygraph
17 saying | don't know who killed Gail MIller and |
18 don't have any information to suggest that David
19 Ml gaard did it and that was determ ned to be
1011 20 deceptive, then are you telling us it would be
21 appropriate for an investigator to go back and
22 confront M. WIlson with that and say |ookit, this
23 says here you are not telling us the truth?
24 A That's correct.
1011 25 Q If we can go to the next page, | think we've
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1 covered these issues, the uniformreporting

2 system retention of records, inter-departmental

3 and i nter-agency co-operation and pre and

4 post -investigation access to files and records by
1011 5 police and civilians, and | think you've touched

6 on that, that certainly the files would be, the

7 regul ations require the files to be maintained, to

8 be provided to the prosecution for crimnal

9 proceedi ng, that beyond that, and |I'm thinking
1012 10 let's tal k about a person who clains to be

11 wrongfully convicted in a nurder case, those files

12 woul d be kept and would be avail able to be

13 accessed through appropriate channels; is that

14 correct?
10112 15 A Yes.

16 Q And post-conviction investigation/information, we

17 tal ked about this back in June about the Linda

18 Fi sher informati on and how t hat would be dealt

19 with by the police today, and let's just talk a
1012 20 bit further about that. After a conviction is

21 obt ai ned, the appeal has expired, the file is

22 concluded, | think you told us that when

23 informati on conmes into the police that may suggest

24 t hat someone else commtted the crime, as was the
1012 25 case here in 1980 when Linda Fisher went in, and
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1 maybe you could just el aborate a bit further as to
2 what systemis in place right now that would dea
3 with new information about a solved murder case.
4 | don't want to talk about sort of |esser
1013 5 of fences, but let's just focus on a hom cide case.
6 A | woul d suggest that if that information came in
7 t oday, that it would probably be sent, or would be
8 sent to the investigative team and if the file
9 had been concluded, the file would sinply be
1013 10 re-opened and then that | ead would be assigned to
11 an investigator or a team of investigators to go
12 out and follow up and make an assessnent of the
13 witness, so it would likely result in a
14 re-interview and sone follow-up if the
1013 15 i nvestigators determ ned that was appropriate.
16 Q And | think you told us in June that a senior
17 of ficer would have to sign off in some way on this
18 matter; in other words -- here's the question.
19 What woul d ensure today that it doesn't sinply,
1013 20 and |I'm not suggesting this happened, but sinmply
21 doesn't sit on a file; in other words, here's a
22 statement, it goes on a file, what is in place
23 today to ensure that is followed up?
24 A | think just what | suggested, that it would go
1013 25 right to the investigative unit, the investigative
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1 unit would re-open the file, the senior
2 investigator or the file manager would then make
3 determ nations on that investigation and would
4 sign off in the end to ensure that the appropriate
1014 5 amount of attention had been paid to that
6 particul ar piece of information.
7 Q And you would still have to rely upon the judgment
8 of a police officer or police officers as to
9 whet her or not anything further should be done
1014 10 with it; is that correct?
11 A Yes.
12 Q Thi s wrongful conviction awareness, can you
13 comment at all, again just based on your
14 experience and your current position, as to
1014 15 whet her today if an allegation was brought forward
16 that, or information was brought forward that said
17 | ookit, the wrong person got convicted, even
18 t hough the proceedi ngs are done the wrong person
19 got convicted, here's information that either,
10:14 20 (a), suggests the conviction is wrong, or (b),
21 here's the real perpetrator, can you conment at
22 all as to, just again based on your observation
23 about whether the awareness of the police to the
24 potential for wrongful conviction has changed
1015 25 conpared to what you saw when you started your
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1 career in the '70s?
2 A | woul d suggest that the police are certainly nore
3 aware than they've ever been before, and | think
4 the Crown as well are nmore aware than they've ever
1015 5 been about wrongful convictions, and certainly a
6 pi ece of information comng in today | think would
7 be exam ned very carefully, would probably be
8 referred back to the investigative file and be
9 conpared with whatever information is avail able
1015 10 t here and, you know, that it would be investigated
11 fully.
12 Q And would you agree that one of the factors m ght
13 well be the publicity that David M| gaard's case
14 and the attention it received over the years about
1015 15 wrongful conviction, that that m ght be a factor,
16 and others, where the police are now nore
17 cogni zant of the fact that m stakes can be made
18 and wrongful convictions can occur?
19 A Yes, yes, | would agree with that.
1015 20 Q | think those are all of nmy questions, M.
21 Sawat sky. | believe M. Elson and M. G bson have
22 guestions, |I'mnot sure if you want to start now,
23 or do you want to break?
24 COMM SSI ONER Mac CALLUM: Well, we can
1016 25 break, start in 15 m nutes.
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(Adj ourned at 10:16 a.m)
(Reconvened at 10:43 a.m)
COMM SSI ONER MacCALLUM:  Yes?
BY MR. ELSON:
Thank you, M. Comm ssioner.

M . Sawat sky, my name is

Ri chard Elson, I'm counsel for the Saskatoon
Police Service. | just wanted to ask a number of
guestions that | prepared earlier, over the
weekend, but | had also wanted to ask some

questions partly in follow-up to the questions M.
Wol ch asked of you yesterday.

You'll recall that M. Wblch
asked you questions yesterday related to sone of
the comments or conclusions made by the Supreme
Court of Canada after the reference and, as |
understand it, perhaps to correct a news broadcast
that | heard this norning, your investigation and
your report was done after the Supreme Court of
Canada reference; is that correct?

Yes, that's correct.

So you have the benefit of the conclusions made by
t he Supreme Court of Canada in the reference in
the course of the investigation conducted by you

and your coll eagues; is that correct?
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1 A That's correct.
2 Q So when you | ooked at the conmments that M. Wbl ch
3 put to you yesterday, nanely that there was new
4 evi dence capable of belief and as a consequence of
1045 5 t hat, among other things, M. Ml gaard shoul d
6 receive a new trial, you were aware of all of that
7 at the time that the investigation was done?
8 A Yes.
9 Q Now, when one is |ooking at evidence that m ght be
1045 10 capable of belief or evidence that is new -- and |
11 appreci ate you are not a |lawyer -- but would you
12 agree with nme that that is essentially pointing to
13 t he prospect of such evidence raising a reasonable
14 doubt as to David Ml gaard's guilt?
1045 15 A That's, that's exactly ny understandi ng of what
16 t he Supreme Court was saying.
17 Q Did you perceive -- and M. Wl ch was suggesting
18 to you yesterday that the Supreme Court of Canada,
19 by referring to the 'new evidence capabl e of
1046 20 belief', that it was pointing to the guilt of M.
21 Fi sher as that evidence; did you perceive that the
22 Supreme Court of Canada was com ng to some
23 conclusion as to the probable guilt of M. Fisher
24 for the nurder of Gail MIller?
1046 25 A No, that's not how I took it. How | took it was
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1 t he Supreme Court was suggesting that there was
2 new evi dence that, in the event of a new trial,
3 put to a jury could result in a finding of not
4 guilty. But that, | never took it that the
1046 5 Supreme Court was suggesting that M. Fisher was
6 guilty.
7 Q And you understood, then, that such new evidence
8 could result in acquittal for M. M| gaard, an
9 acquittal would result simply by the raising of a
1047 10 reasonabl e doubt as to his guilt?
11 A Correct.
12 Q And you understood it was not necessary to prove
13 M. Fisher's guilt in order to raise a reasonable
14 doubt as to M. Ml gaard's guilt?
1047 15 A Yes, | agree with that.
16 Q And was that the perspective that you enployed in
17 conducting the investigation that you did in 1993
18 and 19947?
19 A Yes, | think that's a fair statenent.
1047 20 Q Al so, M. Wl ch yesterday asked you questions with
21 respect to the McCrank/ Fraser report, and |I'm
22 sorry, when | was |listing documents that | wanted
23 brought up | neglected to include that document, |
24 believe it is document number 032805. And
1047 25 specifically, if we could zero in on 81, and I
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1 believe it is the questions relating to the Mackie
2 report or the Mackie summary, as M. Hodson refers
3 to it. And, specifically, M. WIlch was
4 chal l enging the conclusion that the Mackie summary
1048 5 i ndi cated that the police were on the right track,
6 and his suggestion was -- and | bear in mnd your
7 comments yesterday that it's somewhat unfair to
8 consi der what we know now in the context of what
9 was under st ood and what was investigated in 1993,
1048 10 and | don't mean to be unfair to you in the
11 question -- but M. Wbl ch put it to you yesterday
12 t hat, given what we know now, the Mackie summary
13 was not on the right track. If we were to | ook
14 into the context of what we knew in 1993, and
1048 15 agai n what was known in 1969 at the time the
16 Macki e summary was prepared, what is your opinion
17 as to whether or not the coments made in the
18 Macki e summary were, if not on the right track,
19 reasonabl e?
10:49 20 A | think they were reasonabl e based on what they
21 had at the time, and | think | indicated yesterday
22 that, you know, our investigation was to determ ne
23 whet her or not there was evidence here that there
24 was some wrongdoing and there certainly in nmy
1049 25 view, from that docunment, was no evidence of any
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1 wr ongdoi ng. In fact, | think |I've commented in ny
2 evidence that it could be viewed as good pl anning
3 and a supervisor assessing what evidence was
4 avai |l abl e and sinply saying "here's what we need
1049 5 to do, here are our next steps”", | think it's a
6 common t hing.
7 Q In that context, in answering M. Hodson's
8 guestions, you indicated that it was, and is, a
9 part of good maj or case management for a police
1049 10 officer in charge of case managenment to prepare a
11 t heory of a case, to prepare a possible theory of
12 a case, and | understood your evidence -- and
13 pl ease correct me if I'mwong -- | understood
14 your evidence to be that one m ght present a
1050 15 theory of a case, in the course of case
16 management, very simlar to that which was
17 prepared in the Mackie summary; is -- was that
18 your evidence?
19 A Yes.
1050 20 Q Woul d you agree with nme that there are occasions
21 when an officer engaged in maj or case managenment,
22 with the appropriate training in that task, may
23 create a theory, which theory is subsequently
24 found to be wrong, which theory is subsequently
1050 25 found not to be borne out by the evidence; that
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1 does occur fromtime to time, does it not?

2 A Yes, it does.

3 Q By virtue of the fact that it is ultimtely

4 determ ned that that theory, developed in a case
1050 5 management context, is wrong, does it being wrong

6 of necessity make it unreasonabl e?

7 A | would suggest no.

8 Q Why not ?

9 A Well | think when they put together the summary,
1051 10 or speaking hypothetically, you would put it

11 together with your best belief at the time. As

12 you go out and conduct your investigation you may

13 find that that theory doesn't hold water, that

14 t hat was not the proper course of action to
1051 15 follow, that those | eads weren't -- didn't take

16 you to where you thought they would, and you woul d

17 have to re-evaluate your position and then suggest

18 t hat perhaps that was not the right theory.

19 Q If we were to have a specific exanmple that has
1051 20 been made known to us in the |ast nunmber of weeks,

21 t he JonBenet Ramsey case in the United States, the

22 district attorney's office in Boul der, Col orado

23 went to the extraordinary steps of bringing M.

24 Karr from Thail and and having him charged with the
1051 25 offence of -- with the offence of murder with
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1 respect to JonBenet Ransey. It has since been
2 determ ned, as a result of DNA analysis, that --
3 and also, as | understand, determ ned that M.
4 Karr was not in Boulder, Colorado at the time the
1051 5 mur der had taken place, it has now been determ ned
6 t hat was wrong. Does that, of necessity, make the
7 decision to bring M. Karr back to Col orado from
8 Thai | and, and to take the steps that were done,
9 necessarily unreasonabl e?
1052 10 A Well I, | don't have much know edge on that, but
11 on the surface it would seemto me that it's
12 appropriate to bring him back so that you can
13 investigate fully and nmake a determ nation, and
14 that's -- | think is what | think you are
1052 15 suggesting is what they did, and that doesn't seem
16 unr easonabl e.
17 Q Now when one is |l ooking at the conclusions in the
18 report that was prepared in the context of the
19 al | egations made by M. Wl ch and his coll eagues,
1052 20 one of the allegations that is made is that the
21 police had made a connecti on between what is
22 descri bed as the Fisher rapes -- I'll refer to
23 them as the Riversdale rapes -- but that they had
24 made the connection between the rapes for which
1052 25 M . Fisher was ultimately found guilty and the
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1 Gail MIler murder, and you have testified, and
2 i ndeed, there was evidence to the effect that
3 i ndeed, that Saskatoon City Police, as they were
4 t hen known, did investigate a connection in 1969,
1053 5 and indeed | take it you are aware that the
6 possibility of a connection had been disclosed
7 publicly, nanmely in three newspaper articles in
8 t he Saskatoon StarPhoenix?
9 A | was aware of that, yes.
1053 10 Q Despite the fact that the connection was being
11 i nvestigated, and despite the fact that the
12 Saskatoon City Police had come out publicly with
13 the possibility of a connection, you indicate in
14 your report, and | quote, that it did not mean
1053 15 there was "an unalterable link" formed in the
16 m nds of investigators. And you used that term
17 "unal terable link", | wanted to ask you a question
18 about that termin the context of what has been
19 defined as tunnel vision.
1054 20 COWM SSI ONER Mac CALLUM: Do you have where
21 t hat quote canme from?
22 MR. ELSON: Yes, | do. It came fromthe
23 report 023220, and | believe that's the,
24 actually, page nunber 023220 in the second-| ast
1054 25 par agr aph.
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1 COWM SSI ONER Mac CALLUM: Ckay. Does
2 anybody have the doc. |D?
3 MR. HODSON: 023167.
4 MR. ELSON: ' m sorry?
1054 5 MR. HODSON: 023167.
6 COWM SSI ONER Mac CALLUM: Thanks, M.
7 Hodson.
8 BY MR. ELSON:
9 Q |'"'mtrying to find where the phrase --
1054 10 "unal terable |link" appears in the second-|I ast
11 paragraph in the second-last |ine. | take it that
12 what you were focusing on was although it was
13 bei ng i nvestigated, although there was a
14 possibility of a connection, and although the city
1055 15 police had taken the extraordinary step of
16 publicly announcing that they were investigating a
17 connection, they had not formed tunnel vision in
18 their mnd, they had not fixed on that theory;
19 woul d that be a fair interpretation of your
1055 20 concl usi on?
21 A | think that's a fair interpretation, and what
22 that indicates to ne is that their m nds were w de
23 open to any possibility at that point, and that
24 t hey never changed their m nds about that until
1055 25 t hey devel oped evidence that they believed was
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1 | eading themin the direction of David M| gaard.
2 Q And the fact that on March the 2nd of 1969, after
3 having first heard from M. Cadrain, that the
4 Saskatoon City Police were prepared to consi der
1055 5 David M| gaard as a suspect is further evidence
6 t hat there was no tunnel vision created and
7 ultimately, indeed, the charge that there was no
8 tunnel vision in terms of fixing on
9 identification?
1055 10 A Yes.
11 Q The definition of tunnel vision that has been
12 referred to in the document M. Hodson put to you
13 this nmorning, 338941, a definition taken fromthe
14 conclusions in the Morin Inquiry, that has a
1056 15 fairly formal definition of tunnel vision, and
16 that is.
17 "... the single-mnded and overly narrow
18 focus on a particular investigative or
19 prosecutorial theory so as to
1056 20 unreasonably col our the evaluation of
21 information received and one's conduct
22 in response to that information."
23 We have a |l ess-formal definition presented to us
24 at this Comm ssion of Inquiry by Professor Kim
1056 25 Rossno. First of all, M. Sawatsky, are you
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1 famliar with M. Rossnn?

2 A Only remotely, |I'maware who he is, yes.

3 Q And you were aware that, prior to his taking an

4 academ c position in the United States, he had
1056 5 been a police officer with the Vancouver Police

6 Service?

7 A Yes.

8 Q And, from M. Rossnp's testinmony on April the 26th

9 of 2006 he indicated, and | quote, that:
1057 10 "Tunnel vision is where you

11 start elimnating options by focusing

12 only on what is your particular theory

13 or viewpoint.",

14 which is perhaps a | ess sophisticated description
1057 15 of the definition fromthe Morin Inquiry. Woul d

16 you agree with either of those definitions, which

17 | suggest are sonmewhat interchangeable with each

18 ot her ?

19 A Yes, | -- it would seemto nme that that captures
1057 20 what my view of tunnel vision would be.

21 Q Now, in the context of what occurred after March

22 the 2nd, 2006 (sic), it has been suggested that

23 there was tunnel vision fromthe point in time

24 that David M| gaard became a suspect, nanely on
1057 25 t hat weekend, that first weekend in March of 2006
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1 (sic). From your investigation, had you concl uded

2 or had you found that the Saskatoon City Police

3 was consi dering theories other than David M| gaard

4 bet ween March 2nd of 2006 (sic) and roughly May 25
1058 5 -- sorry -- March 2nd of 1969 --

6 A That hel ps.

7 Q -- and May 23 of 1969 when the statenments were

8 received from M. WIlson and Ms. John?

9 A Yes, |'m aware that they were investigating and
1058 10 | ooki ng at other possibilities.

11 Q Particularly when we |look -- and | draw this only

12 as an exanple -- investigation report number 16664

13 (sic) by Detective Karst dated April 18th of 1969.

14 COMM SSI ONER Mac CALLUM: s that a
1058 15 transcri pt quote?

16 MR. ELSON: No, this is an investigation

17 report.

18 COWM SSI ONER Mac CALLUM: 10, oh, sorry.

19 BY MR. ELSON:
1059 20 Q It is 106664. For some strange reason the hard

21 copy | have is easier to read, that's a little

22 easi er now. In that particular investigation

23 report Detective Karst was investigating a Richard

24 McKee and specifically refers to an investigation
1059 25 of M. McKee on March 28th, 1969, and the reason,
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1 if we want, if we refer to the investigation
2 report, that M. MKee was being interviewed was
3 that he fit the description of the conposite photo
4 described in one of the rape cases. And then
1059 5 Detective Karst goes on to say:
6 "... however his alibi appeared to stand
7 up and he was also taken to the Red
8 Cross where a sanmple of his blood was
9 t aken and found to be of 'O type, which
1059 10 woul d elimnate himin this murder
11 file."
12 Woul d you agree with nme that Detective Karst, who
13 was deeply involved in the investigation of the
14 Gail MIler case by March 28th of 1969, the fact
11.00 15 t hat he was investigating an individual who may
16 have been identified in one of the earlier rape
17 cases, is a further exanple that, at |east until
18 the charges were laid against M. Ml gaard, there
19 was no evidence, real evidence of tunnel vision,
11.00 20 in the investigation of the Gail MIler nmurder?
21 A Yes, | do agree.
22 Q In referring to another investigation report also
23 dated April 18th, 1969 and again authored by
24 Detective Karst, nunber 106661, in that
11.00 25 investigation report Detective Karst refers to an
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1 interview with Nichol John | believe on April 14
2 of 1969 at Regina in which he receives
3 information. And specifically if we |ook at the
4 bottom of the third paragraph Detective Karst, |
1100 5 believe if we go from here, beginning with "this
6 girl". "' m not very good with the screen, as M.
7 Hodson is, M. Karst indicates:
8 "This girl did however state that she
9 felt Ml gaard was capable of an offence
11.01 10 of this nature and adm tted having
11 sexual relations with him at different
12 times and that he was nore of the ani mal
13 nature than you would expect of a
14 human. "
11010 15 In the context of having received that statenment,
16 t hough, on the next page, 6662, in the paragraph
17 begi nning with the word "although", despite
18 having referred -- received the unfavourable
19 comment about M. M lgaard from Ms. John,
11.02 20 Detective Karst goes on to say in that paragraph:
21 "Al t hough there are many
22 unanswer ed questions with regards to
23 M | gaard's activities on that particular
24 morning, if one is to believe the girl,
11.02 25 Ni chol John, and it appears that she is
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1 very convincing with her story, then

2 there is no way in which M| gaard can be

3 connected with this crime."

4 Again, in the context of tunnel vision, what, if
11:02 5 any, comment do you have about Detective Karst's

6 comment in that particular section of the

7 i nvestigation report?

8 A Well | would certainly suggest that that doesn't

9 suggest tunnel vision at all with regards to M.
1102 10 M | gaard, that he is suggesting there that it's --

11 that M. Ml gaard is not connected to the crime.

12 Q Even if one were to say, as has been alleged, that

13 t here was evidence of tunnel vision at some point

14 in the focus of the investigation on M. M| gaard,
1103 15 does the presence of tunnel vision, if found to be

16 t he case, suggest an absence of good faith on the

17 part of the investigators involved?

18 A No.

19 Q Coul d you --
11.03 20 A | guess it's kind of a strange thing because if

21 you have tunnel vision, to use that term and

22 you're right it's different, nuch different than

23 if you have tunnel vision and you're wrong, isn't

24 it. So if it's done in good faith here, as you
11:03 25 are suggesting that they focused in good faith on
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1 M. Ml gaard, then that doesn't suggest tunnel

2 vi si on.

3 Q Now it has al so been suggested that the Saskatoon

4 City Police, as they were then known at the time,
1103 5 shoul d have focused more on the connection or the

6 possi bl e connection of Larry Fisher to this

7 particular crime, and in particular | believe in

8 the interview that you had had with M. Wbl ch and

9 M. Rodin and | believe M. Bruce prior to going
11.04 10 on to the substance of your investigation, I

11 believe M. Wl ch had referred you to the

12 statement of Ms. Gallucci who had identified a

13 gentleman with a yellow hard hat who had taken the

14 bus, according to her recollection, roughly at the
1104 15 same time as Gail MIler had taken the bus on

16 vari ous occasi ons. Do you recall having had a

17 | ook at the report of Ms. Gallucci and identifying

18 this person with the yellow hard hat?

19 A Yes, | do recall that. | m ght need to refresh
11:04 20 myself here but, if my recall is correct, that |

21 think we were satisfied that that perhaps could

22 have been Larry Fisher, and | think there is also

23 evidence that he was interviewed by a police

24 officer subsequent to the MIler murder at the bus
11:05 25 stop or very near the bus stop.
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1 Q If we could refer to -- and, again, nmy apol ogi es

2 to the staff -- investigation report nunber

3 106234, a report by Detective Maurice Bennett

4 dated February 6th, 1969. If we were to go to the
1105 5 bottom of that page, the paragraph beginning "also

6 interviewed", in that particular investigation

7 report where M., Detective Bennett took

8 information from Mary Gallucci, as she was then

9 known, and part-way down that paragraph it says:
1106 10 "She has seen her ...",

11 namely the nurse:

12 "... on the same bus before but does not

13 t hink seen on Wed. There was also a

14 young man get on the bus with ...",
11:.06 15 the wording is m spl aced:

16 "... who was a construction worKker

17 weari ng blue jeans and a hard hat,

18 possi bly yell ow. "

19 Detecti ve Bennett, now M. Bennett, testified
11.06 20 before this Comm ssion of Inquiry and indicated

21 that that investigation report would sinmply have

22 been sent downtown and, subsequent to that, he

23 was not instructed to follow up the particul ar

24 identification with respect of a hard hat. Wuld
11:.06 25 you agree with nme that in 1969, given that police
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1 services, particularly the Saskatoon City Police,
2 did not have the kind of computer technol ogy you
3 t al ked about yesterday in answering M. Hodson's
4 guestions, that in order to review the materi al
1106 5 received there would have to be a police officer
6 back at the office acting as a reader, collating
7 the investigation reports and going through the
8 material to find common threads; would you agree
9 t hat that woul d have been the only tool that
1107 10 woul d have been available in 19697
11 A Yes, and | believe that was comonly done.
12 Q And would you agree with me that whoever that
13 reader would be, being a mere nortal and perhaps
14 bei ng somewhat fallible, that it was not perhaps
1107 15 unusual that an information -- that a particular
16 pi ece of information, such as a reference to a
17 yell ow hard hat, m ght very well have been
18 overl ooked or regarded as insignificant?
19 A Yes, that's possible, and | think that's what I
11.07 20 was trying to enphasize with M. Hodson. The
21 advancenent of major case managenment has | essened
22 the possibility of that happened -- happeni ng now,
23 but certainly back in 1969 what you suggest is
24 correct.
11.08 25 Q Now if we could have Detective MCorriston's
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investigation report of February 3rd, which I
believe is number 106212, brought up. And I'm
sorry, M. Hodson, perhaps you m ght help me, |
can't remember exactly where Detective MCorriston
interviewed M. Fisher?

MR. HODSON: Next page.

MR. ELSON: Next page?

MR. HODSON: A third of the way down.

BY MR. ELSON:

Yes. 6:49 a.m, there is an entry 6:49 a.m,
foll owed by an entry at 6:52 a.m We have
Detective Bennett's investigation report and we
have Detective McCorriston's investigation report,
the conmmon individual item there with respect to
the interview of M. Fisher and M. -- Detective
Bennett's comments is the reference to the yell ow
hard hat . G ven that there was no conputer
technology in 1969 can you understand how, in good
faith, that one fact, if significant, could have
been overl ooked or may very well have been
regarded as insignificant, that someone m ght not
have been matching those two investigation
reports?
Yes.

In today's, if this had occurred today, if
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1 Det ective Bennett had received information from
2 Mary Gal lucci today that identified somebody in a
3 yel l ow hard hat and that investigation report were
4 brought back to the police service and whoever was
1109 5 in charge of collating and review ng the
6 i nvestigation reports, would you agree with me
7 t hat that, what that person could do then is
8 retrieve any information that refers to a yell ow
9 hard hat and, in doing so, Detective McCorriston's
1110 10 investigation report would then be brought to the
11 fore?
12 A That's correct.
13 Q It would not depend on a police officer review ng
14 all of the investigation reports and trying to
1110 15 remenber all of the information that has been
16 gl eaned from those reports?
17 A Correct. In fact, to go a step further, 1| think
18 that in today's climate it is very likely that
19 t hat would come to the coordinator, who woul d
11:10 20 assign soneone to specifically go and investigate
21 t hat .
22 COMM SSI ONER Mac CALLUM: But still, sir,
23 somebody would have to see the significance in
24 "yell ow hard hat" before --
11:10 25 A The connection would have to be made.
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1 COWM SSI ONER Mac CALLUM: Yeah. So there

2 really isn't any difference between the computer

3 access to such information and the manual access

4 to it unless, you know, sonebody made a -- saw a
1110 5 significance in "yellow hard hat"?

6 A Well, My Lord, | guess in ny own thoughts here is

7 that if I were the file manager and a piece of

8 paper came across ny desk that somebody had been

9 seen at the bus stop with a yellow hard hat, |
1111 10 woul d flag that immediately and feed it into the

11 system to be investigated.

12 COMM SSI ONER Mac CALLUM: Uh- huh.

13 A And then, of course, if there is any other reports

14 in there when the investigator |ooked at it and
11:11 15 ran that particular piece of information, any

16 other material in the case managenent file that

17 had sim |l ar description would also pop out for the

18 investigator to follow up on.

19 So | think what | amtrying to
1111 20 suggest to you is that that piece of material may

21 be | ooked at differently in the context of major

22 case managenment because you assign any little

23 piece of information |ike that, you assign it to

24 an investigator or a team of investigators to
1111 25 follow up on.
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MR. ELSON: M. Comm ssioner, perhaps if |
could pursue that point just a little bit?

COWM SSI ONER Mac CALLUM: Yes, please. [ m
just having trouble understanding, M. Elson, why
every little piece of information would suddenly
have significance in a conputer system

BY MR. ELSON:

If we were to go back to Detective M Corriston's
report, and again assume that it's 2006, Detective
McCorriston prepares that type of information,
when that information goes into the case
management file it is also entered into a conputer
dat abase; is that not correct?
Yes.
And when the coordi nator then receives Detective
Bennett's report, in review ng Detective Bennett's
report the only non-technol ogical function of that
coordinator is to review that report and say
"maybe the yellow hard hat is of significance, |
am going to enter the yellow hard hat reference",
because -- and would you agree with ne that
Detecti ve Bennett saying a person with a yellow
hard hat taking the bus at the sanme time would
have been of sonme significance?

Yes, it was something that came from a witness,
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1 and certainly that would be entered in.
2 Q And you woul d expect a reasonable coordinator to
3 perhaps follow up on that information if one could
4 follow up on it easily?
1113 5 A Yes, |'m suggesting that it |ikely would be
6 followed up on in today's way of managing files.
7 Q And one of the reasons that it would be foll owed
8 up on is because it's easy to do; would you agree
9 with that?
11:13 10 A Yes.
11 Q In 1969 it was nmuch harder to do; would you agree
12 with that?
13 A Yes. | think the way they put the reports
14 t oget her, etcetera, and the way the paper fl owed
1113 15 woul d make it more difficult back then than it is
16 now.
17 Q In 1969 the coordi nator would say, would | ook at
18 that entry with respect to the yellow hard hat and
19 ask himself or herself -- unfortunately, probably
1113 20 hi mself -- but ask himself whether or not this
21 information is significant, but at the same tinme
22 t hat coordi nator knows that in order for ne to
23 under st and whether or not it's significant | have
24 to go through every one of these investigation
11:14 25 reports and find some evidence with respect to a
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1 yell ow hard hat; in other words the retrieval
2 process in 1969 was significantly nore difficult
3 than it is today?
4 A Yes.
1114 5 Q And because the retrieval process is significantly
6 more, was significantly more difficult in 1969
7 than it is today, it would perhaps be less |likely
8 to be foll owed up upon?
9 A Yes, | think that's a fair assessnent.
11:14 10 Q And nore likely to be overl ooked?
11 A Yes.
12 Q " m not sure, M. Conmm ssioner, whether that --
13 COWM SSI ONER Mac CALLUM: Yes, thanks, M.
14 El son.
11:14 15 BY MR. ELSON:
16 Q Now, a bit of a rhetorical question, but |'m going
17 to ask it anyway, in your experience as a police
18 of ficer, have you ever had presented to you
19 evidence which is of arguable credibility, and
11:15 20 what | mean by that is it's not obviously
21 believable, but it's not frivolous or vexatious
22 either, it's arguably credible, but sonebody
23 presents evidence to you of arguable credibility
24 tending to suggest that someone convicted of an
11:15 25 of fence and serving time for that offence may not
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1 be guilty of that particular offence. Has t hat

2 ever occurred to you in your police experience?

3 A | don't recall having that experience.

4 Q And specifically I'"m conparing this to the
11:16 5 experience that Inspector Wagner had when he

6 received the statement from Linda Fisher in 1980.

7 Woul d you agree with me that that was an

8 extraordinary thing, that would not -- that's not

9 a very comon occurrence in a police officer's
11:16 10 career?

11 A No, it's not a very conmon occurrence.

12 Q Woul d you agree with me that in 1980 at |east, and

13 per haps even since, there was no police force in

14 Canada, whether a municipal police force or the
1116 15 Royal Canadi an Mounted Police, that had any

16 specific policy for dealing with such an

17 extraordinary incident or circumstance?

18 A No, | think it would be pretty well up to the

19 investigator to assess that, the value of that and
11:16 20 do some follow-up depending on the assessnent.

21 Q Now, in this case we've heard the evidence of

22 | nspect or Wagner, as he then was, where he had

23 come to the conclusion that the evidence was, and

24 "' musing my words, not his, arguable credibility;
1117 25 in other words, he didn't discount it, he thought
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1 it mght very well be believable, and it was his
2 evidence that the matter was referred to Detective
3 Par ker and Detective Parker, as you observed in
4 your report, has no recollection of having
1117 5 received it. When you say that the investigator
6 shoul d assess it, in light of the fact that
7 Detective Parker was very directly involved in the
8 investigation of Gail MIller's nmurder, is it your
9 view that he was the one that was the nost
1117 10 appropriate to assess it given that he was still
11 on the force in 1980 and had been involved in that
12 investigation in 19697
13 A Yes, | would suggest that, you know, it would go
14 back to the investigators who were responsible to
1117 15 | ook at and make an assessment as to its value and
16 whet her there's sonme follow-up or some further
17 action that is required as a result of that.
18 Q In light of the description of the knife by Linda
19 Fi sher as nanely a wooden-handl ed knife with
11:18 20 rivets and a snooth blade four inches |long, a
21 description that did not properly or correctly
22 conpare with what was believed to be the murder
23 weapon in 1969, what is your opinion as to
24 detective -- and assum ng Detective Parker was
11:18 25 made aware of Linda Fisher's statement as
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1 | nspect or WAagner says, was it unreasonable for
2 Detective Parker not to have followed up on Linda
3 Fi sher's statenment?
4 A | can see that he, if he did look at it, and |
1118 5 recall what we said in our report, that he may
6 very well have | ooked at it and simply discounted
7 it as not being evidence of anything.
8 Q Would it in your opinion have been unreasonabl e
9 for himto have discounted it given that the
1118 10 descriptions of the knives were at odds?
11 A No.
12 COWM SSI ONER Mac CALLUM: It would not have
13 been unreasonable, is that your answer?
14 A It would not have been unreasonabl e. | think just
1119 15 to add to that, | think there was nore to the
16 assessment, though, than simply the fact that the
17 knives were different, at |east in our
18 investigation we exam ned that, you know, nore
19 t horoughly than that, and as we came to the
11:19 20 conclusion that we sinply, that Linda Fisher was
21 sinmply, you know, unreliable.
22 BY MR. ELSON:
23 Q And | appreciate your answer, and | was only using
24 one of the exanples as to why Detective Parker may
11:19 25 have di scounted it, assum ng that I|nspector
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1 Wagner's evidence is to be accepted, nanely, that
2 he did notify Detective Parker.
3 | also want to ask you
4 guestions with respect to the notification of
1119 5 victinms. | believe your testinony, and |I've
6 forgotten your biography, forgive me, M.
7 Sawat sky, but | believe your evidence was that you
8 became a police officer sometinme shortly after, |
9 believe in the early 1970s?
1120 10 A That's correct, 1969.
11 Q What was your know edge of the practice of police
12 forces across the country with respect to
13 notifying victims of the disposition of their
14 cases?
1120 15 A Back then it was rare, you know, unless there was
16 a trial or some way that the victim had, you know,
17 of knowi ng what the results were, it was rare for
18 the police to sort of knock on their door at the
19 end of an investigation and say, you know, here's
1120 20 the results of our investigation.
21 Q Now, in this particular case you are aware that
22 M . Fisher confessed to these offences in
23 W nni peg, there was no trial, none of the victins
24 were subpoenaed to testify in court. Under those
1120 25 circumstances would you, given the time, have
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1 expected the police to notify the victims of the
2 fact that M. Fisher had confessed and had pled
3 guilty, given that they are not subpoenaed, they
4 are not called to court and there's no further
1121 5 contact made of them since M. Fisher's
6 confession?
7 A If the police had known, and | think again because
8 there was no specific policy, it comes down to the
9 i nvestigator, him or herself who may have thought
1121 10 | would like to et the victim know. On the other
11 hand, there was no policy requiring it, so it
12 doesn't surprise nme if the victinms weren't
13 notified.
14 Q You woul d agree with me that at least in the | ast
1121 15 decade, and perhaps earlier, there has been
16 significant devel opments in that respect, not only
17 with police services in Saskatchewan, but across
18 the country?
19 A | would agree with that.
1121 20 Q And you would agree with me that there have been
21 victimliaison units that have been established
22 wi t hin muni ci pal police forces including the
23 Saskat oon Police Service?
24 A Yes.
1121 25 Q Even under the unusual circunmstances that had
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1 occurred with respect to M. Fisher, him
2 pl eading -- confessing in another jurisdiction and
3 pl eading guilty, no need for the victim to be
4 contacted and subpoenaed to come to court and
1122 5 testify, would you agree with ne that it would be
6 virtually certain that these victinm would have
7 been notified of the disposition of the case if it
8 occurred today?
9 A Yes, if the police became aware of it, and I'm
1122 10 satisfied they likely would, |I'"mpretty satisfied
11 that the victinms would be made aware.
12 Q Now, in ternms of the interaction with w tnesses,
13 there's a bit of a general question | have in this
14 respect. You'll recall that there was some
1123 15 guestioning of M. Cadrain, | believe, at the
16 prelimnary inquiry, and subsequently M.
17 Ml gaard's trial, with respect to him having been
18 guestioned in Regina after he had been arrested
19 for vacancy. | believe you've reviewed the
11:23 20 transcripts of the prelimnary inquiry and M.
21 Ml gaard's trial?
22 A Yes.
23 Q And would you agree with me that that appears to
24 be the first place that there's anything in
1123 25 writing about M. Cadrain having been questioned
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1 in Regi na about a murder in Saskatoon?
2 A Yes, | agree with that.
3 Q M . Comm ssioner, there's a reference in the book
4 When Justice Fails by Carl Karp and Cecil Rosner
1124 5 and | just wanted to have page 50 of that book
6 pl aced on the overhead. First of all, | take it
7 you are aware of this book?
8 A | believe -- I'"mnot sure that | read it in
9 detail, but | know |I've gone through it.
1124 10 Q | believe it was written -- the date is on the
11 front, 1've forgotten, but | believe it was
12 written before the Supreme Court of Canada
13 reference and would have been written while M.
14 M | gaard was still in custody. Page 50, begi nning
1124 15 after the space, the authors say, and | quote:
16 "It didn't take long for Saskatoon
17 police to discover that a group of
18 t eenagers had left the Cadrain house for
19 poi nts west on the same day as Gail
1125 20 MIller's murder. It was one of hundreds
21 of pieces of information that surfaced
22 in the days follow ng the slaying. | t
23 was a tenuous |ead at best. There was
24 not hing to suggest those teenagers had
1125 25 anything to do with the nmurder, but it
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1 was worth checking out."
2 Before | go on, what evidence, if any, did you
3 uncover in the course of your investigation that
4 t he Saskatoon police had any idea of four
1125 5 t eenagers | eaving Saskatoon in a vehicle; namely,
6 M. MIlgaard, M. WIson, Ms. John and
7 M . Cadrain?
8 A There was no evidence until M. Cadrain cane
9 forward.
1125 10 Q The next paragraph goes on to say:
11 "l nvestigators had little trouble
12 | ocating Al bert Cadrain. He and his
13 friends had spent a few days driving
14 al most aim essly around Al berta. They
1125 15 all returned to Regina around February
16 5. Soon after that Cadrain was arrested
17 on a charge of vacancy and sentenced to
18 a week in jail. When Saskatoon police
19 | earned he was in Regina, they asked the
1126 20 | ocal police departnment to question him
21 about his activities on January 31. He
22 was brought into an interview room
23 where a nunber of officers asked himto
24 strip naked. They thoroughly inspected
1126 25 his clothes and conducted a full body
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1 search. Then they began to grill him

2 about any involvenment he m ght have with

3 t he murder."

4 What evidence if any, M. Sawatsky, were you able
1126 5 to uncover during the course of your

6 investigation that the Saskatoon City Police, as

7 they were then known, had any contact with the

8 Regina City Police and had made a specific

9 request that the Regina City Police interview
1126 10 Al bert Cadrain?

11 A We found no evidence of that.

12 Q | ndeed, and to repeat my question earlier, the

13 only evidence of any questioning by the Regina

14 police has come from Al bert Cadrain hinmself and
1126 15 came up in the course of questioning at the

16 prelimnary inquiry and the trial of David

17 M | gaard; is that correct?

18 A That's correct.

19 Q And would you agree with nme that at best the
1127 20 evidence M. Cadrain gave with respect to the

21 interview by the Regina police was very vague?

22 A Yes.

23 Q When we | ook at the allegations --

24 COWM SSI ONER Mac CALLUM: Do you have a doc.
1127 25 number for that book? | think we have one
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1 somewher e.
2 MR. ELSON: | m not sure. | know it has
3 been referred to before.
4 MS. BOSWELL: 331550.
1127 5 COWM SSI ONER Mac CALLUM: 3315537
6 MS. BOSWELL: 550.
7 MR. ELSON: Thank you.
8 COWM SSI ONER Mac CALLUM: So | could get to
9 the sanme page by adding 50 to it presumably, nore
10 or |l ess?
11 MR. ELSON: Presumabl y.
12 MS. BOSWELL: 331576 is the page.
13 COMM SSI ONER MacCALLUM:  Oh, thanks,
14 331576. Okay.
1127 15 BY MR. ELSON:
16 Q | just want to talk about the quality of the
17 al l egations that were being made. G ven that the
18 only evidence was this coment from M. Cadrain
19 hi nmsel f, and as you inquired there was no
1128 20 i nvestigation report prepared by the Regina City
21 Police, no statement obtained from M. Cadrain by
22 the Regina City Police and indeed at the time you
23 conducted the investigation, the Regina city
24 police officers involved had no recol |l ection of
1128 25 havi ng di scussed this matter with M. Cadrain, so
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Elson
Vol 178 - Wednesday, September 6th, 2006

Page 37047

1 the only evidence we have is this vague assertion

2 from M. Cadrain, and yet very specific

3 all egations put in witing specifically put in a

4 book. Was this typical of the kind of allegations
1128 5 t hat were being made around the time you and your

6 col | eagues were conducting the investigation; in

7 ot her words, and perhaps |'m being somewhat

8 subj ective and editorial in making ny coments,

9 fairly extensive conclusions drawn from very
1128 10 little evidence?

11 A | think that's certainly a fair assessnment of a

12 nunber of the allegations we were given, that very

13 little -- there had been very little attenpt to

14 either verify them or see whether there's any
1129 15 substance to them before we were given those

16 al |l egations.

17 Q And you would agree with me that there were a

18 number of inferences and conclusions drawn in

19 those two paragraphs | read to you that have not
1129 20 been borne out in any way, shape or formin any of

21 t he evidence you've reviewed?

22 A That's correct.

23 Q Now, | want to turn to Ron WIlson for a monent,

24 and if | could have the statement that M. WIson
1129 25 gave to M. Henderson, which is 017096, that's the
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1 docunment nunber, and the specific page | would ask
2 to be brought to the screen is 098. This is M.
3 Wlson's witten statement given to Pau
4 Henderson, | believe given on June the 4th of

1130 5 19 -- sorry, is it "90 or '91? |If we could go to
6 the first page. Sorry, the last page, | think the
7 date is on the | ast page. Yes, June 4th of 1990.
8 If we could go back to 098. | take it you've seen
9 this statenment?

11:30 10 A Yes, | have.
11 Q And you saw this statement in the course of your
12 i nvestigation?
13 A Yes, | did.
14 Q M. WIson then says:

11:30 15 "I am now certain that | was mani pul at ed
16 by police into Iying and | ater giving
17 false testi mony against Ml gaard."
18 | would ask you to compare that then to the next
19 docunment that | would Iike to have brought up;

1131 20 namely, 154640, which is the transcript of the
21 interview with Professor Boyd and then Ph.D.
22 student Rossmo, and if specifically we can refer
23 to page 661. Sorry, page 660. If we could zero
24 in on this paragraph. In answering -- by the

11:32 25 way, first of all, did you have occasion in the
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course of your investigation to see this
document ?
|'"'mquite certain that we had that document and
that | saw it.
And M. W lson, in answering one of the questions
put to him by Professor Rossmo and M. -- or
pardon nme, Professor Boyd and M. Rossno, says,
and | quote:
"I was talking to Kimearlier today.
They..."

Referring to the police | believe,

"“...all treated me nice. What | tried
to get across to WIlliams, which |I never
could, was that, |ike when you're
watching TV ...you' ve got that bad cop

who wants to beat this out of you and
stuff...it doesn't happen that way.
Like | had...later on in my dealings,
bad cops. But these guys were nice. I
t hi nk, now that | | ook back on it...
being nice gets them further ahead than
bei ng nasty to you."

And you would agree with me, and I'm only taking

this as an example, that M. WIlson did not have

anything particularly negative to say about the

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Elson
Vol 178 - Wednesday, September 6th, 2006

Page 37050
1 manner in which he was treated by the officers of
2 t he Saskatoon City Police in 1969 in his
3 interview with M. Rossmo and M. Boyd?
4 A Yes, | agree with you.
1133 5 Q But that was significantly different fromthe
6 i mpression he gave in answering M. Henderson's
7 guestions in 1990; you would agree with that?
8 A | agree with that.
9 COMM SSI ONER Mac CALLUM: Ils there any
11:33 10 i ndi cati on when he spoke to Rossno and Boyd?
11 MR. ELSON: Oh, I'm sorry, that would have
12 been on October the 7th of 1991.
13 COWM SSI ONER Mac CALLUM: Ckay, thank you.
14 BY MR. ELSON:
11:33 15 Q Let me put to you a reason for the discrepancy
16 between M. W son's comments. If we were to
17 assunme that M. WIlson's recantation is generally
18 to be believed --
19 COMM SSI ONER Mac CALLUM: | s?
11:33 20 BY MR. ELSON:
21 Q Is to be believed, that if we were to assume that
22 his recantation generally is genuine, perhaps not
23 the specifics, but generally genuine, that he
24 didn't see what he described in his testinony at
11:34 25 the Ml gaard trial or in what he described to
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1 Detective Karst after his interaction with

2 | nspector Roberts, that June of 1990 is the first

3 time that M. W I son has an opportunity to come

4 clean and to recant and he has to give an
1134 5 expl anation for his conduct and the only

6 expl anation he can give is an excuse, namely, the

7 police mani pulated him but that a year and a half

8 later in 1991 he has reconciled hinmself to the

9 fact that what he did in 1969 was irresponsi bl e,
11:34 10 wrong and that he has no one to blame for his

11 irresponsibility or his wrongful conduct than

12 hi msel f, given your, and | appreciate limted

13 interaction with M. WIson, and given your review

14 of the material you received, how far off do you
11:35 15 believe that scenario is if one were to assune the

16 recantation was generally correct?

17 A Oh, we certainly |ooked at that recantation and

18 analysed it as thoroughly as we possibly could and

19 some of the -- some of the things that he recanted
11:35 20 we know are factual, so not only did he recant

21 t hings that aren't corroborated, but he also

22 recanted things that are corroborated, so | think

23 when we | ooked at that recantation, we were sort

24 of left with a |Iot of questions around whether it
11:35 25 could be believed, you know, and we could rely on

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Elson
Vol 178 - Wednesday, September 6th, 2006

Page 37052
1 it to any degree. " m not sure if |I'm answering
2 your question here.
3 Q Which is the reason |'m getting at. | n ot her
4 wor ds, there were individual facts, as you've
1135 5 poi nted out, that he recanted which were
6 corroborated by other evidence, but if we were to
7 | ook at the fact -- if we were to | ook at the
8 essence and the substance of his recantation,
9 nanely, that David M| gaard wasn't gone as |ong as
11:36 10 he had earlier suggested and that he had not
11 admtted having commtted a nurder, if we were to
12 | ook at those substantial aspects and | ook at the
13 expl anation for why he may have recanted, or why
14 he said what he did in 1969 -- let me put the
1136 15 proposition to you.
16 M. WIlson, this is my own
17 subjective view, struck ne as a fairly feckless
18 and irresponsi ble and fairly weak individual. I n
19 that context, is it unreasonable to assume that by
1136 20 1991 he's reconciled hinmself to the fact that the
21 only explanation for him having inplicated M.
22 M | gaard wrongfully in 1969 is that he just didn't
23 care and he acknow edges that in 1991, but in
24 1990, the first time he has to admt this to
11:37 25 anybody, he has to find an explanation and the
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1 Saskatoon City Police beconme the scapegoat for

2 t hat explanation? |s there anything in your

3 respectful view that would be wrong or unfair

4 about that conclusion |I've just put to you?
1137 5 A | think your conclusion is certainly possible.

6 Q And | believe you had comented in your report or

7 in your conclusions about M. W/ son being a

8 fairly weak individual; is that fair?

9 A "' m not sure if we used those terns, but yes, |
11:37 10 think that's a fair assessnment.

11 COWM SSI ONER Mac CALLUM: So, M. Elson,

12 just so | get this straight, you are suggesting

13 that the recantation given to Henderson could

14 have been true, or was true let's say, but the
11:38 15 reason for it, given for making it was not true

16 and that by 1991 he had come around to the real

17 reason which was his own weakness?

18 MR. ELSON: Basically what |'m putting to

19 the witness, and perhaps not putting it well, is
11:38 20 the conclusion M. Rossnmo arrived at in the

21 assessnment of M. WIlson's evidence because that,

22 if you mght recall, was indeed M. Rossnmo's

23 reconciliation in answering M. Hardy's questions

24 as to -- in other words, M. WIlson felt that he
11:38 25 had to give an explanation --
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COMM SSI ONER MacCALLUM: Oh, sure.

MR. ELSON: -- for why he testified
incorrectly, and why he wrongfully inplicated M.
Ml gaard in 1990 when he had the first
opportunity to do it, he blamed the Saskatoon
City Police for the fact that he wrongfully
implicated M. M| gaard.

COMM SSI ONER MacCALLUM:  Uh- huh.

MR. ELSON: In 1991 it was M. Rossmo's
vi ew, having seen him and having observed that
interview, that M. WIlson had finally reconciled
hinmself to the fact that he al one was responsible
for having inplicated M. M| gaard.

COMM SSI ONER MacCALLUM:  Uh- huh.

BY MR. ELSON:
And | put that, that was M. Rossm's view and
that was M. Rossmo's assessnment for the
di fference between M. WIlson's version to M.
Henderson and the version that he gave to M. Boyd
and M. Rossnmo. Again, ny comment, how
unreasonabl e do you feel that M. Rossmo's
conclusions are in the assessment of M. WIlson in
t hat respect?
That's certainly possible.

| was going to ask you nore questions about this,
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1 but I don't think I will.

2 In 1969, when you first becane

3 a police officer, |I just want to ask sone general

4 guestions about it, would you agree with ne that
1139 5 there was some literature available to police

6 officers generally involved in major crime

7 investigation that dealt with the issue of

8 i nterviewi ng and/ or interrogating suspects or

9 wi t nesses, and specifically the literature I'm
11:40 10 referring to is literature by Professor Inbau,

11 | -N-B-A-U, and a M. John Reid fromthe United

12 States. Are you famliar with any of the

13 literature that would have existed in the |ate

14 1960s or early '70s by those particular authors?
11:40 15 A The first name | don't know. M. Reid | know

16 quite well, his material. | was not aware of his

17 mat eri al, although it may have been in use, | was

18 not aware of his material probably until maybe the

19 | ate '70s or early ' 80s. | don't know when it
11:40 20 canme into use. | " m not taking any issue with the

21 fact that it may have been avail able earlier than

22 | becanme aware of it certainly.

23 Q Woul d you agree with me that -- were you generally

24 famliar with the literature that existed in the
11:40 25 | ate 1960s and '70s on the topic of taking
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1 statements from either suspects or wi tnesses?

2 A "' m not sure that | was. | think I, you know,

3 certainly in training had been, you know, told how

4 to conduct interviews and then certainly that was
1140 5 reinforced throughout my field training and then

6 in my own investigations, but | don't think I

7 became really alive to just, you know, what was

8 out there until | sort of started doing nore

9 investigative work as opposed to patrol-type work.
11:41 10 Q Now, M. Reid, | understand M. Reid is now

11 deceased. | believe he had a business in Chicago,

12 Il linois that was, in part, charged with the

13 responsi bility of providing continuing education

14 for both prosecutors and police officers and the
1141 15 techni que of interview ng both suspects and

16 wi tness?

17 A Yes, M. Reid | think is a recognized expert.

18 Q Were you famliar with the technique of dealing

19 with uncooperative witnesses who are not suspects,
11:42 20 of suggesting to them that they may very well have

21 been responsible for the crime; in other words, a

22 techni que that an interviewer m ght use in dealing

23 with a witness not believed to be a suspect, but

24 who was ot herwi se uncooperative and not
11:42 25 particularly forthcomng in providing information?
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1 Are you aware of that technique?
2 A Yes, |'m aware that that's done by police.
3 Q Al'l right. And that would have been a techni que
4 t hat woul d not have uncommonly been used in 1969?
1142 5 A No, | think it was probably commonly used.
6 Q And would you agree that it is comonly used
7 t oday?
8 A Yes, it likely is.
9 Q It may be suggested by sone that it is
11:42 10 i nappropriate to use that techni que where the
11 interviewer has no evidence to suggest that this
12 uncooperative, unforthcom ng witness is not a
13 suspect. What would your view on that be?
14 A | don't think that's inmproper, to suggest to
11:43 15 someone, to make a suggestion that, you know, you
16 are not being forthcomng with me, is it because
17 you are responsible for this, because you did it,
18 | think that's a common techni que used, one |'ve
19 l'i kely used nysel f.
11:43 20 Q There was anot her technique that |1've heard
21 descri bed and that is again when one is dealing
22 with the, a witness, not a suspect, who is
23 uncooperative and not forthcom ng, where the
24 person says, and if we're tal king about a victim
11:43 25 of an assault or a victimof a hom cide, where the
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1 person says what if this was your wife or what if
2 this was your sister. How appropriate or
3 i nappropriate m ght that technique be in trying to
4 extract information from an uncooperative witness
1143 5 who again is not a suspect?
6 A That's a common technique that's used.
7 Q And would you agree with me that that would have
8 been a comon techni que used in 1969 and is still
9 a common techni que used today?
11:44 10 A | would suggest it was |likely used in '69 and |I'm
11 certain that it's used today.
12 Q Now, before |I -- and M. G bson nmay be happy to
13 know | ' m al nost at the end. You tal ked about the
14 maj or case management course at the Canadi an
11:44 15 Police College and just so that we can bring
16 matters up to date, it's nmy understanding from the
17 Canadi an Police College web site that there have
18 been changes in the major case managenent case, or
19 t he maj or case managenent course | should say, and
11:44 20 that the major case management course has now
21 essentially been broken up into two, one descri bed
22 maj or case managenent team conmmander and the other
23 descri bed major crime investigative techniques.
24 Are you aware of the fact that they are now
11:45 25 different?
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1 A Now t hat you tell nme that, | was aware. It's
2 sonmet hi ng that never popped into my mnd as we
3 were discussing this earlier, but yes, | was aware
4 of that change being nmade.
1145 5 Q And just so that we can go through and understand
6 what those changes are, it's ny understanding that
7 the first of those programs, one has to take it
8 and one has to conmplete it as a prerequisite,
9 namely, major crime investigative techniques, one
11:45 10 has to conmplete that course before one can go into
11 maj or case managenent team commander; is that
12 correct?
13 A Yes, | don't dispute that.
14 Q And one has to go through a period of experience,
11:45 15 after having conmpleted the major crine
16 investigative techniques course, before one can
17 enter the program for maj or case managenment team
18 commander; is that correct?
19 A | haven't researched it, but I am | would suggest
11:45 20 it makes sense that, to qualify, they would want
21 certain prerequisites.
22 Q From the course cal endar of the Canadi an Police
23 Col | ege, under the headi ng Purpose of the Course,
24 in identifying the major case managenent team
11:46 25 commander course it says, and | quote -- and this
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1 is fromthe web site, M. Conmm ssioner, and |I'm
2 not sure whether or not we can -- would include
3 the course description on the system or not, but
4 it says, and | quote:
1146 5 "The scale and conmpl exity of
6 maj or cases place extraordi nary
7 manageri al demands on those charged with
8 their direction. And the day to day
9 experiences of most crim nal
11:46 10 i nvestigators do not equip themto nmeet
11 t hese manageri al chall enges. The recent
12 hi story of major case investigations
13 attests to the inadequacy of relying on
14 experience alone to provide the
1146 15 requisite skills."
16 Woul d you agree with that final conmment, nanmely
17 that it is inadequate for police officers charged
18 with the responsibility of investigating major
19 crimes to rely on experience alone in providing
11:46 20 them with the necessary skills?
21 A | would suggest there's probably sonme truth in
22 t hat . It may be a bit overstated, you know, to
23 satisfy the requirements for the course, but
24 anything like that is certainly helpful to senior
11:47 25 i nvestigators.
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1 Q In 1969, basically a detective, certainly with the
2 Saskatoon City Police Service, was relying
3 essentially on his or her own experience; is that
4 correct?
11:47 5 A Yes.
6 Q And one did not have the facility or the
7 assi stance of a major case management course?
8 A That's correct.
9 Q Roughly how many, in a -- |I'm not sure whether
11:47 10 you're aware of how many police officers with the
11 Saskat oon Police Service today have maj or case
12 management training in the formthat it used to
13 exist prior to it being divided into two?
14 A | don't know.
11:47 15 Q I --
16 A But | know that the police services in this
17 province access that training on a priority basis
18 and certainly, you know, are in line to get it as
19 soon as it becomes avail abl e.
11:48 20 Q Al right. If | were to suggest to you that there
21 are roughly 20 police officers with the Saskatoon
22 Police Service who specifically have the major
23 case managenent training would that surprise you?
24 A No, it wouldn't.
11:48 25 Q And the final question |I wanted to ask you, in
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Elson
Vol 178 - Wednesday, September 6th, 2006

Page 37062
1 1969, with respect to polygraph evidence,
2 pol ygraph evidence was relatively new at that
3 time; would you agree with that?
4 A Yes.
1148 5 Q And nmost munici pal police forces, and the
6 Saskatoon City Police would not have been alone in
7 this respect, were relatively unfamliar with the
8 science and the reliability of polygraph evidence;
9 is that correct?
11:49 10 A Yes, it was very new to policing in 1969,
11 particularly in Canada.
12 Q Woul d there have been a deference that police
13 officers would have given to a polygrapher in how
14 t hat pol ygrapher were to conduct an analysis?
11:49 15 A | would suggest yes because, you know, that
16 person, you view that person as an expert and you
17 woul d certainly, you know, give deference, as you
18 have suggested, to that person.
19 Q In my understanding from M. Robinson, who had
11:49 20 testified earlier, that the RCMP in Saskatchewan
21 did not have a polygrapher until roughly 1972; is
22 t hat your recollection as well?
23 A | think that's accurate. | don't think the RCWMP
24 had any exam ners until 1970 or 1971 and | think
11:49 25 the first was in Vancouver.
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1 Q And prior to 1972 there would have been no menber

2 of a municipal police force with polygraph

3 training in Saskatchewan?

4 A No, I'"m not aware of that, | don't think there
1149 5 woul d have been any.

6 Q If I were to suggest to you that in Western Canada

7 in 1969 I nspector Art Roberts was really the only

8 pol ygrapher avail able to a municipal police

9 service such as the Saskatoon City Police, would
1150 10 you have any facts within your know edge to

11 di sagree with that?

12 A No.

13 Q So effectively, if I can put it in a vernacul ar,

14 Detective Roberts was the only business in town,
1150 15 so to speak, that was going to be able to provide

16 pol ygraph evidence for the Saskatoon City Police?

17 A That's correct, a fair statenent, yes.

18 Q They really didn't have any choice if there was

19 going to be a polygrapher?
11:50 20 A Yes.

21 Q Thank you, M. Sawatsky, | have no further

22 guesti ons.

23 MR. Gl BSON: M. Comm ssioner, if we

24 stagger the lunch hour by about ten m nutes, |
11:50 25 believe | can finish with M. Sawatsky.
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1 COWMM SSI ONER MacCALLUM: That will be fine,
2 sir
3 MR. Gl BSON: So, if that's acceptable, 1"l
4 carry on then.
11:50 5 COWM SSI ONER MacCALLUM:.  Yes.
6 M . Esson, please feel free
7 to go, | know you have an appoi nt ment.
8 BY MR. Gl BSON:
9 Q For the record, M. Sawatsky, nmy nane is Bruce
1151 10 G bson, | act for the RCMP.
11 A number of areas have been
12 covered already, and I'lIl try not to bel abour
13 t hose, but there are a few points that | do want
14 to touch upon, sonme of them dealing with some
1151 15 system c issues, and some areas that have been
16 covered already.
17 You were asked a nunber of
18 ti mes about types of questioning, where to draw
19 the line with witnesses, etcetera. l'd like to
1151 20 just ask you if you know of any differences in
21 i nterview techni ques when approachi ng witnesses
22 t hat may have been used in 1969 that were not or
23 are not as in vogue today as they may have been in
24 1969? For exanple, back in 1969, would it have
1151 25 been fairly common to have the good-cop/bad-cop
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1 type of scenario?

2 A | think that was a very common type of

3 investigative technique, both with sort of

4 wi tnesses who were difficult and accuseds, and |
1152 5 don't think that that is practiced so nuch any

6 more, although I'"m sure that it is practiced by

7 some, and |I'm sure it still works.

8 Q And may it have been more common, back in 1969,

9 for a police officer, when interview ng a suspect,
1152 10 to perhaps display some anger when dealing with

11 someone who is being somewhat reluctant?

12 A Yes.

13 Q And - -

14 A Frustration, anger, yes, that wouldn't be
1152 15 unconmmon.

16 Q And if we talk about interview techniques today

17 would it be fair to say that police officers now,

18 when they go out to interview someone, try to use

19 themes for dealing with a witness as to reasons
1152 20 why that wi tness should tell the truth and be

21 forthright, forthcom ng, rather, with evidence?

22 A Yes.

23 Q And can you think about what some of those themes

24 are, why a person should cooperate with police?
11:53 25 A | think a nunmber of themes. You could be
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1 appealing to their moral judgement, the fact that,

2 you know, this is wrong and, you know, every

3 citizen has the responsibility to provide police

4 with informtion, you know, various things to try
1153 5 and convince themthat it's in their best

6 interests or that they have a duty or a

7 responsibility or should be telling you what they

8 know.

9 Q | think one of the questions the Comm ssioner had
1153 10 a while back was where do you draw the |ine when

11 dealing with a reluctant wi tness, and you did

12 touch on it | believe either earlier today or

13 yesterday, where you said you certainly can't have

14 threats of violence when you are dealing with
11:53 15 sonmebody; that would inappropriate to threaten?

16 A That would be crossing the line in ny view, yes.

17 Q Yeah. What about false promses; is that another

18 t hing that would be inappropriate?

19 A Well, you know, it's so difficult to sort of be
1154 20 rigid because when you're in that situation quite

21 often you use techniques to try and elicit the

22 informati on you want, so it perhaps may not be in

23 t hat situation. But, you know, | think what's

24 i mportant is that, you know, the final test of an
1154 25 officer's conduct is in the courtroom and whether
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things that the officer said or did in a
particul ar investigation, you know, there's --
certainly the courts have renmedies for that.

So | would suggest that in
some cases it may not be inappropriate, you know,
t hat police have a duty to investigate and sol ve
crime, that it's mandated in the Code and The
Police Act, and the public expects that they wil
solve crime, and sonmetimes they push fairly hard
to try and get statenments from wi tnesses and
accuseds.

COWM SSI ONER Mac CALLUM: s it appropriate,
then, to make a distinction, M. G bson, about
guestioning of witnesses as opposed to
accuseds -- or suspects, | nmean?

MR. GI BSON: That's exactly the next
gquestion | have --

COMM SSI ONER MacCALLUM:  Okay.

MR. Gl BSON: -- and I'"'mgoing to get to
that, M. Comm ssioner.

BY MR. Gl BSON:
When you are dealing with a witness versus dealing
with a suspect, and is there a difference in how
you approach a witness? For exanple, they are not

bei ng suspected of that crime whatsoever, is there
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1 a danger in giving false information to that

2 i ndi vi dual ?

3 A Well certainly your approach, as | tried to

4 suggest before, your first approach is to try and
1155 5 sinmply elicit a statenment from them a pure

6 version of a statement. As it becomes nore

7 difficult, then you may suggest things to that

8 wi tness that you perhaps know are true in an

9 attenpt to show that wi tness that you already know
1155 10 some things, so why wouldn't this person just

11 simply tell you that. You know, you may suggest

12 somet hing that maybe isn't true because you are

13 hopi ng that they will provide you with what you

14 are after. | think the key to that quite often is
1155 15 havi ng some piece or pieces of information that

16 you know that you withhold and don't provide the

17 wi t ness.

18 Q And - -

19 A You try to corroborate what the witness says, you
1156 20 have other facts that are known to you that you

21 perhaps may put to them to the witness.

22 Q Does that help at all, M. Conm ssioner?

23 COWM SSI ONER MacCALLUM:  Thanks, yeah.

24 BY MR. Gl BSON:
1156 25 Q One of the questions that was asked by the
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1 Comm ssi oner earlier was why would you be | ooking

2 at physical and forensic evidence during the 1993

3 investigation into police m sconduct and

4 prosecutorial wrongdoing, and if | could just | ook
1156 5 at the report, please, document 023167, and then

6 just if we could go to pages 35 and 36 of that,

7 starting at 35, please. And this is a portion

8 t hat addresses the issues that were provided by

9 the M| gaards and others, and if we could | ook at
1157 10 number 58 there, one of the issues was:

11 "I'f MIlgaard was not in the vicinity,

12 then there was no opportunity, and as

13 wel |, under cross exam nation, W] son

14 agreed that the boys had not been
1157 15 separated. This is consistent with

16 David's evidence."

17 So, in light of the concern with respect to what

18 had occurred at the vicinity, did you feel that

19 it was necessary to try and become famliar with
11:57 20 the evidence at the scene in order to try to

21 under st and whet her they had been in the vicinity?

22 A Yes. And | think, M. Gi bson, just the sort of

23 general allegation that there had been m sconduct,

24 we needed to satisfy ourselves that there was --
1157 25 that the exhibits were -- that there was nothing
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1 i nappropriate with the way, manner, in which
2 exhi bits were handl ed.
3 Q And woul d there have been an anal ysis | ooking at
4 whet her there had been any fabrication of evidence
1157 5 or planting of evidence; is that the kind of thing
6 you woul d also be concerned about?
7 A We certainly would be | ooking for any evidence of
8 t hat .
9 Q And if we could just go to the next page of this
1158 10 document, please, and number 63. Again, | believe
11 that ties in with the things we're tal king about
12 here, and that's the issue of becom ng stuck and
13 separated and time frames and that, so it would
14 have been necessary for you to | ook at the
1158 15 physi cal evidence in order to satisfy yourself on
16 that type of background as well ?
17 A Yes, yes.
18 Q Okay. You were asked by M. Wblch how a person
19 could end up giving false evidence if it wasn't
11:58 20 from police deliberately feeding them information
21 on theories, and I know M. Elson went through
22 that with you a little bit today. Is it possible
23 to have a witness |lie without police m sconduct?
24 A Yes.
1158 25 Q And have you ever come across a situation where a
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1 person may be notivated by such things as a
2 reward?
3 A Yes, that's certainly possible.
4 Q And what about a situation where an individual may
1159 5 try to curry favour with police in the hope of
6 havi ng reduced charges on some outstandi ng charge?
7 A Yes, that could be. Coul d be a grudge, there
8 could be a number of reasons why somebody woul d
9 lie, as a witness, about an accused.
11:59 10 Q What about a situation where, | know there was
11 some discussion specifically with respect to M.
12 W | son perhaps being a somewhat weak individual,
13 what about a situation where a person is an addict
14 and requires, you know, access to drugs on a
1159 15 regul ar basis and is being detained by police;
16 have you ever seen a situation where a person
17 m ght give police what they think they want from
18 that individual in order to just get away from the
19 police so that they can just not be, not in
1159 20 custody any nore, but being questioned any nore?
21 A l*"mnot, | don't have a personal recollection of
22 something |i ke that happening to ne, but certainly
23 what you say is plausible.
24 Q And | suppose one that's been tal ked about, as
1200 25 well, is if a person is concerned, "well, hold it,
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1 | was at that scene as well, perhaps they are
2 going to start |ooking at nme, maybe the best
3 defence is a good offence", and start pointing the
4 fingers towards soneone el se; have you seen
1200 5 situations |ike that?
6 A Yes, | think that's, | think that's fairly comon,
7 you know, when you have co-accuseds or you have
8 wi t nesses who may have been involved to sonme
9 degree in the crinme.
1200 10 Q Now you have menti oned a nunmber of times that M.
11 Wl son was not necessarily all that cooperative
12 with the RCMP during the Flicker investigation?
13 A That's correct.
14 Q And, if M. WIlson is the one that was alleging
1200 15 sonme police m sconduct by the Saskatoon City
16 Police, did that surprise you sonmewhat that he
17 didn't want to actually sit down and speak with
18 the RCMP? Here was his opportunity to say "these
19 people wronged me and | would Iike you to | ook at
1201 20 that"; did that surprise you that he didn't want
21 to sit down with you?
22 A Well | think, to answer your question, as | | ook
23 back on it I -- when we started the investigation
24 | thought that M. WIson would be just waiting
1201 25 for us to conme and see him because of course he
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1 did have this new information, so yes, | was

2 surprised that he was sort of unavail able and

3 uncooperative.

4 Q And M. Elson took you through the statement from
12010 5 M. WIson that was obtained by M. Henderson and

6 of course, in there, he makes reference to the

7 fact that he was pressured by police. Did that

8 fact, that he didn't want to conme and sit with

9 you, impact on your view of the veracity of his
1201 10 statement ?

11 A | think that, M. G bson, and also that when we

12 | ooked at the recantation, there are a nunber of

13 things within the recantation that we know have

14 been corroborated so, certainly, the recantation
1202 15 itself is suspect, the manner in which it was

16 written, you know, is suspect, so | had some

17 concerns, a nunmber of concerns, about the

18 recantation.

19 Q What about some of the other reasons that we've
1202 20 spoken about, just in the |last couple of m nutes

21 here, about why a person mght lie to police? Did

22 it ever cross your mnd that perhaps he didn't

23 want to be queried in a fairly straightforward way

24 about what actually occurred with respect to the
1202 25 statement that he gave and whether, in fact, there
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1 was any police pressure?

2 A Umm, | don't specifically recall that, but it's

3 certainly possible to -- for one to think that

4 way.
1202 5 Q Now you i ndi cated, yesterday, that you had no idea

6 as to why Wlson and John lied to police, and of

7 course this morning we've gone through sonme of

8 t hose, M. Elson as well as nyself. ls it fair to

9 say that, when you say you had no idea why they
1203 10 lied, that you, in essence, had no evidence and

11 you di scovered no evidence why those individuals

12 lied to police? Again, your investigation was

13 with respect to whether there had been wrongdoi ng

14 by police and whether crimnal charges would be
1203 15 | ai d, but when you say "no idea as to how that

16 occurred” | guess what you are saying is -- again,

17 correct me if I"'mwong -- was was there any

18 evi dence that points --

19 A No, there was no evidence, and | think to suggest
1203 20 woul d be pure speculation on ny part. W had no

21 evidence as to why they had changed their stories

22 or why they had said one thing and then were now

23 sayi ng anot her .

24 Q And, again, M. WIlson would not sit down for an
1203 25 interview with you?
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1 A That's correct.

2 Q And you've nmentioned a number of times that Ms.

3 John's evidence was problematic in that she either

4 woul d not or could not remember?
1204 5 A Yes.

6 Q And the standard that you had to meet was

7 reasonabl e and probable grounds, correct, --

8 A Yes.

9 Q -- in order to proffer those crim nal charges on
1204 10 the very reason for the investigation?

11 A That's correct.

12 Q Did it ever impact on your thinking, if M. WIson

13 had been pressured by police, why he may have

14 voluntarily come forth with the evidence rel ated
1204 15 to the nmotel re-enactment; did that ever cross

16 your m nd?

17 A Well, like | said, there was a nunber of things in

18 the recantation that we know happened and were

19 corroborated in other means. Certainly, we were
12.04 20 never able to interview M. WIlson satisfactorily,

21 you know, we did talk to hima couple times on the

22 phone but never really had a satisfactory

23 interview with him so those things sort of

24 remai ned unexpl ained at the end of our
1204 25 i nvestigation.
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1 Q And | believe you've given evidence that the

2 Saskat oon Police Service file had been retained

3 after many, many years; correct?

4 A Yes.
1205 5 Q And if there had been pressure, or if there had

6 been sonme concern about this matter being cooked

7 in some way, would it have surprised you that the

8 files would still be around? | mean, if someone

9 was trying to cover up something, is it not easier
1205 10 to just not have the files, because those could

11 very easily have been destroyed for legitimte

12 retention-period reasons by that point?

13 A Yes, certainly they could have gotten rid of the

14 file, and we would have had nothing to work with
1205 15 froma record perspective fromthe Saskatoon

16 poli ce.

17 COWM SSI ONER Mac CALLUM: | " m not just sure

18 | got your answer to the first question, which

19 was sort of along the same |ines. Did it occur
1205 20 to you that, if WI|son had been pressured, why,

21 t hen, would he be voluntarily com ng forward with

22 the motel re-enactnment; was that sonmething you

23 took into account?

24 A | don't recall that specifically, My Lord, that |
1206 25 t ook that into account. | think |I was nmore, what
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1 | more took into account was what aspects of his
2 recantation were true and what aspects weren't.
3 COWM SSI ONER MacCALLUM: Was that what you
4 meant, M. -- by your question, M. Gi bson?
1206 5 MR. Gl BSON: Yes.
6 COVMM SSI ONER MacCALLUM:  Okay.
7 MR. GIBSON: That's fair, thank you.
8 BY MR. Gl BSON:
9 Q You were asked yesterday by M. Wblch if you could
1206 10 explain how the crime had occurred. You nentioned
11 that there were a nunber of theories that were
12 bei ng bandi ed about and you were asked, "well what
13 was your theory", and whether there was one that
14 you could specifically rely upon, and you said,
1206 15 well, you know, you were exploring many avenues
16 and there were many theories that could be
17 i nvesti gat ed. If we could just go to the report
18 023167, and at pages 13 to 15 of that report, and
19 at the outset there is a bit of a background
1207 20 portion to the report, if we could just call that
21 portion up. And it outlines events that we have
22 gone through numerous times at this Inquiry, and I
23 won't bel abour them but it does indicate there
24 that the outline is taken from the Canadi an
1207 25 Crimnal Cases report of the trial, and that is
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1 somet hing that was listed in the report.

2 COWM SSI ONER Mac CALLUM: s this Alberta

3 Justice, I'"'msorry?

4 MR. Gl BSON: This, I"'msorry, this is the
1207 5 RCMP report.

6 COMM SSI ONER Mac CALLUM: Oh, it is.

7 MR. Gl BSON: The Flicker report, yes, page

8 13 of document number 023167.

9 COMM SSI ONER Mac CALLUM: Yes, thank you.
12:07 10 BY MR. Gl BSON:

11 Q And |I'm not gonna go through the next couple of

12 pages, but that outlines the trial evidence. I

13 know t hat your investigation was on police and

14 prosecutorial m sconduct but, at the end of your
1207 15 i nvestigation, you | ooked at many things. Was

16 t here any evidence that you |ocated that disproved

17 the facts that were outlined at trial and are

18 listed in the background report?

19 A No.
1208 20 Q And so, if | was to ask you as to a possible

21 theory as to how the crinme could have occurred,

22 you obviously were aware of the evidence that went

23 in at trial?

24 A Yes, | could suggest the theory that was put to
1208 25 the jury.

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Sawatsky
by Mr. Gibson
Vol 178 - Wednesday, September 6th, 2006

Page 37079

1 Q Now, of course, the Flicker investigation occurred

2 23 years |later and you did conclude that there was

3 no evidence of police and prosecutori al

4 m sconduct, and because you had | ooked at so many
1208 5 ot her aspects you also made a comment with respect

6 to whether the evidence pointed nore towards David

7 M | gaard or nmore towards Larry Fisher, and |

8 suppose it's fair to say that when you're

9 investigating something 23 years later it's pretty
1209 10 hard to find new evidence on such a cold case, but

11 there clearly was a number of pieces of evidence

12 still pointing towards David M| gaard; correct?

13 A That's correct.

14 Q And your views have been rather steadfast in that
1209 15 there was a good deal of evidence still pointing

16 towards M. M lgaard, and |I'mjust going to |ist

17 t hose off briefly and wrap up here. Wy

18 understanding is that the '93 investigation found

19 evi dence that Nichol John had said, in the w tness
12.09 20 room "I don't know why he didn't just kill me

21 too, | saw the whole thing"; you were aware of

22 t hat ?

23 A | am aware of that, yes.

24 Q You were aware of M. M lgaard admtting to having
1209 25 thrown a conpact out and he didn't know where it
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1 had come fronf?
2 A Adm tting that to M. Tallis, yes.
3 Q You were aware that Ms. Nichol John's parents
4 indi cated that she was scared?
122090 5 A Yes.
6 COMM SSI ONER Mac CALLUM: Sorry, what was
7 t hat again?
8 MR. Gl BSON: Ms. Nichol John's parents had
9 i ndicated to investigators that Ms. John was
1210 10 scared and somewhat frightened of M. M| gaard.
11 COMM SSI ONER MacCALLUM: Oh, okay.
12 BY MR. Gl BSON:
13 Q That Barb W spinski indicated that Ni chol John saw
14 somet hi ng and was scared; you were aware of that
1210 15 poi nt ?
16 A Yes, | was aware of that.
17 Q M. Mlgaard admtted to having a knife?
18 A Yes, again to M. Tallis.
19 Q You were aware, of course, that they were in the
1210 20 vicinity of the crime?
21 A Yes.
22 Q That both Al bert and Ken Cadrain indicated they
23 saw bl ood on M. Ml gaard's clothing?
24 A Yes, | was aware of that.
1210 25 Q That Sharon W Il liams and Nichol John indicated
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1 that M. Ml gaard had forced sex upon them?
2 A Yes, | was aware of that.
3 Q That Nichol John recognized the funeral hone?
4 A Yes.
1210 5 Q That M. Ml gaard's father had nade a statement to
6 the effect that he was not surprised when police
7 came out to see him and had suspected somet hing
8 i ke this m ght happen?
9 A | -- 1 was aware of that as well.
1211 10 Q Agai n, not hard evidence, but sonmething that may
11 rai se one's suspicions. M. Ml gaard had admtted
12 that they spoke to a |l ady that norning?
13 A Yes, | was aware of that.
14 Q And that M. Mlgaard told M. Tallis that he had
1211 15 a view to robbing this |ady?
16 A Yes, | was aware of that.
17 Q And agai n, although your investigation was not
18 focused on that particular aspect, that was the
19 information that you were able to gather in
1211 20 regards to whether the evidence pointed nore
21 towards M. Ml gaard or nore towards M. Fisher?
22 A That's correct.
23 Q And, correct me if I'm wong, the only evidence
24 that you had with respect to M. Fisher was a
1211 25 suspi cion that he could be connected to the other
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1 rapes, but again, no hard and fast evidence to
2 [ink himto that?
3 A Correct.
4 Q A suspicion raised by his former wife about him
1212 5 com ng home that morning and her describing a
6 m ssing knife that changed a number of times when
7 you spoke with her over time?
8 A That's correct.
9 Q And, of course, the thing that actually |inked him
1212 10 to the crime, and I would submt end up in his
11 conviction, was the DNA, which you did not have?
12 A That's correct.
13 Q Those are all the questions | have, M. Sawatsky,
14 t hank you. | don't know if there's any final
1212 15 comment that you would like to wap up with, I
16 know you spent many days on the stand, but | thank
17 you.
18 MR. HODSON: | do not have any further
19 guesti ons.
1212 20 COMM SSI ONER MacCALLUM:. Just a second.
21 M . Sawatsky, let me ask you
22 this, the answer m ght be obvious, but | think I
23 shoul d ask anyway. The all egations made by M.
24 Wol ch, specifically, of the M| gaard group go
1213 25 beyond sinmple m stake or m staken judgement or
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1 even impropriety, they suggest conduct which you
2 categorized as crimnal, fabrication of evidence,
3 coercion of witnesses. Is there any -- assum ng
4 that, for the sake of argument, that that
1213 5 occurred and that there are unscrupul ous police
6 of ficers who would do such things, is there any
7 system c answer to that, that you can think of?
8 A | can't. But | can tell you that, at |east from
9 the policing side, that the police have beconme
1213 10 very, very good at investigating m sconduct within
11 their ranks, that they are governed by codes of
12 conduct, that there is public oversight of the
13 actions of police, that certainly their actions
14 are -- you know, there is a conplaint process
1213 15 where people who feel that they have been
16 i mproperly treated by the police can nmake a
17 compl aint, and certainly |I guess the final test of
18 police officers' conduct is the courtroom where
19 the courts have been very good in providing police
1214 20 with what they expect of them in conducting
21 investigations. So, on the police side, |I'm
22 certainly aware that, you know, there is a
23 compl ai nt process, there's civilian oversight, and
24 the police, you know -- and in Saskatchewan the
1214 25 Public Compl aints Comm ssion investigates the
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1 conduct of police.
2 COWM SSI ONER Mac CALLUM: Yes. \hat
3 pronpted nmy question, sir, was the -- it had to
4 do with the method of taking interviews and
1214 5 recordi ng what was said conpletely by way of
6 audi o or video nmeans and -- but it occurred to nme
7 that if you had an unscrupul ous policeman who
8 wanted to fabricate evidence by coercing a
9 wi t ness, he would hardly do it in the glare of
1214 10 tel evision or he wouldn't film hinself doing it,
11 he would threaten the wi tness beforehand that
12 "we're going to take a statenment from you now and
13 here's what | want you to say" and then he'd turn
14 the camera on?
12:15 15 A Yes.
16 COWM SSI ONER Mac CALLUM: Isn't that right?
17 So how, | mean, we just don't have any answer to
18 t hat kind of conduct on a system c basis, do we,
19 unless it's to ensure that we have upright
1215 20 policemen?
21 A Exactly.
22 COMM SSI ONER MacCALLUM: | suppose sone --
23 what steps are in place, what means are in place
24 to ensure that we do get good candi dates for
1215 25 police forces.
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1 A Certainly M. Hodson tal ked about the regul ations,
2 and the recruiting regul ations govern nmuni ci pal
3 police in the province, and the RCMP has its own
4 recruiting process and certainly requires that
1215 5 extensi ve background checks be done, you know,
6 pol ygraph exam nation is used on candi dates and
7 there are a number of bal ances and checks in the
8 regul ations that would assist the police. Many
9 muni ci pal police services go beyond the
1216 10 requi rements of the regul ations and actually have
11 addi ti onal screening criteria that they use, so
12 certainly I think police services are conscious to
13 try and recruit, you know, the very best
14 candi dates to be police officers and hopefully
1216 15 t hat would m nim ze, you know, the chances of
16 getting, you know, someone who would be corrupt.
17 COWM SSI ONER Mac CALLUM: Yes, thanks.
18 MR. HODSON: | have no further questions.
19 Thank you very much, M. Sawat sky.
12:16 20 COMM SSI ONER Mac CALLUM: "1l just ask
21 counsel at l|arge, anything arising from what |'ve
22 just raised? Okay.
23 M . Sawat sky, thank you very
24 much for attending and giving us this evidence.
1216 25 A Thank you, My Lord. | hope |I've been hel pful.
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1 COMM SSI ONER Mac CALLUM: Thank you.
2 MR. HODSON: 1:45? It's 12:15, or 1:307?
3 COWM SSI ONER Mac CALLUM: 1:30 is fine.
4 MR. HODSON: 1: 30.
5 (Adj ourned at 12:17 p.m)
6 (Reconvened at 1:31 p.m)
7 MR. HODSON: Good afternoon. The next
8 witness is M. Mirray Brown.
9 DONALD MURRAY BROWN, swor n:
01:32 10 BY MR. HODSON:
11 Q Good afternoon, M. Brown. Thank you very nuch
12 for agreeing to testify. For the record, |
13 believe you are represented by Ms. Lana Krogan; is
14 t hat correct?
01:32 15 A That's correct.
16 Q And you currently reside in Regina, Saskatchewan?
17 A That's correct.
18 Q And you are currently the director of public
19 prosecutions for the Department of Justice,
01:32 20 Gover nment of Saskatchewan?
21 A That's right.
22 Q Can you outline briefly your duties and
23 responsibilities currently as the director of
24 public prosecutions?
01:32 25 A Well, it's the general supervision of the
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1 prosecution service in Saskatchewan. W have

2 about 90 | awyers, give or take a few, contract

3 enpl oyees, about 60 support staff, a budget of

4 around $12 mllion and a case load that's fairly
01:33 5 substantial given the crime dynamcs in this

6 province. Managi ng all of that, staying within

7 budget, is pretty much what occupies my whole

8 time.

9 Q And as director of public prosecutions, would it
01:33 10 be your responsibility then to be involved in

11 deci si on maki ng about prosecutions in

12 Saskat chewan?

13 A Yes.

14 Q And | appreciate that day-to-day decisions about
01:33 15 | ayi ng charges, staying charges, things of that

16 nature, would be done by prosecutors who work in

17 your departnment?

18 A Yes, subject to the fact that if there's a

19 difficult decision and one of the regional offices
01:33 20 wants some input on it, they will send it to us

21 and we will wusually meet and discuss it, the

22 | awyers in head office.

23 Q And how | ong have you held the position, your

24 current position?
01:33 25 A Since 2003 formally.
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1 Q And | understand prior to that you were acting
2 director for a while?
3 A | was the acting director on a full-time basis for
4 about two years while the incumbent director at
01:3¢ 5 that time, Richard Quinney, was ill and disabl ed,
6 so he was out of the office for nost of that tinme
7 and | filled in for him Prior to that | was the
8 occasional acting director, filled in on vacations
9 and stuff |like that for a nunmber of years.
01:34 10 Q So let's just go back. | understand you comenced
11 empl oyment with the Department of Justice in 1975;
12 is that correct?
13 A That's correct, | articled with Saskatchewan --
14 well, it was the Department of the Attorney
01:3¢ 15 General in those days.
16 Q And while we're at it, as far as these terms, it's
17 currently the Department of Justice; is that
18 correct, that's the proper --
19 A Department of Justice and Departnment of Attorney
01:34 20 Gener al .
21 Q And we've seen reference to Saskatchewan Justice.
22 s that often what your department is referred to?
23 A It's usually what they use, yes.
24 Q And the office of the Attorney General, maybe you
01:34 25 could just conmment on the distinction, if any,
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1 bet ween the various names attributed to your
2 department or your group, |I'mthinking the
3 Department of Justice, Saskatchewan Justice, the
4 Attorney General, the M nister of Justice, the
o135 5 Government of Saskatchewan. For our purposes,
6 unl ess you say otherwise, is it safe for us to
7 view them all as one simlar group as far as how
8 that group dealt with the Gail M Il er/David
9 M | gaard matter?
o135 10 A Yes.
11 Q And so if -- perhaps we can do it this way. I f |
12 use Saskatchewan Justice and it should nore
13 properly be the Attorney General or some other
14 name, if you could let nme know, but if we can
01:35 15 proceed on the basis that decisions relating to
16 this matter were primarily made by nmenmbers of the
17 Depart ment of Justice?
18 A That's correct, yes.
19 Q So if you could just take us through from 1975 to
01:35 20 date, the positions you held with the department,
21 and I'min particular focusing on the 1980 to 1997
22 period when -- | want to find out what positions
23 you held when various things were happening in the
24 David M | gaard case.
01:36 25 A Well, in 1975 to 1976 | articled with the
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1 Department of the Attorney General. | took a
2 position as a Crown prosecutor in the Regina
3 office doing trial prosecutions in 1976. | was
4 there until about 1981, though when | nopved to
01:36 5 head office | took some trial files with me, so |
6 continued to pop up in the trial courts until 1984
7 | think. During the time | was in head office the
8 first job I got was reviewing the reports fromthe
9 fee for service and agents of the Attorney
01:36 10 General. \Whenever a case was conpleted in those
11 days, the agent had to file a conpleted case
12 report and those were reviewed by head office.
13 did that, | provided general |egal advice to
14 agents in the field, to the police, | did the
01:37 15 occasi onal appeal at that point. | was al so
16 begi nning to teach at the Saskatchewan Police
17 Col |l ege. The Saskatchewan Departnment of Justice
18 provides the crimnal law instruction for all of
19 the courses at the Saskatchewan Police Coll ege.
01:37 20 Q And so this would be -- we heard from M. Sawat sky
21 this norning, this would be the training that's
22 provided to police officers?
23 A To munici pal police officers, yes.
24 Q And what, just briefly, what types of courses were
01:37 25 you i nvolved in teaching the police?
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1 A Well, the basic recruit class, crimnal |aw class.

2 There woul d al so be fraud investigator's cl ass,

3 arson investigator's class, general senior

4 constable's classes, we would generally do the
01:37 5 evidence | aw, any new changes to the Cri m nal

6 Code, and of course once the Charter of Rights

7 came along, we would include that as well .

8 Q So again back in 1980, do you recall who the

9 director of public prosecutions was at that tinme?
01:38 10 COWMM SSI ONER MacCALLUM: What year, |I'm

11 sorry?

12 MR. HODSON: 1980.

13 COMM SSI ONER MacCALLUM: ' 80.

14 A When | started, it was Eugene Ewaschuk. | think
01:38 15 he had left by then and it would have been Del

16 Perras in 1980.

17 BY MR. HODSON:

18 Q And then do you recall, just maybe going through

19 the '80s, who the director of public prosecutions
01:38 20 woul d have been during that decade?

21 A | believe Del Perras was there until about 1983,

22 Ken MacKay took over after that, Ellen Gunn took

23 over fromhimin 1987. She was appointed to the

24 bench in 1991 and Richard Qui nney took over from
01:39 25 her until his illness.
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1 Q And when was his illness when you becane the

2 acting director?

3 A | believe it started in 2001.

4 Q And so just back to your career, | think in the
01:39 5 early '80s you would have been -- from 1980 on you

6 woul d have been in the head office; is that right?

7 A | was in the head office, yeah.

8 Q And would you be reporting to the director of

9 public prosecutions then?
o139 10 A Yes.

11 Q And would you have a fairly significant working

12 relationship then with the director of public

13 prosecutions as to what was going on and issues

14 facing the director fromtinme to time?
01:39 15 A Oh, yes. It was a small office, there would have

16 been four, sometinmes five |lawyers in that office,

17 that's all.

18 Q And so are you in a position to tell us what were,

19 again to the extent that you have a recollection,
01:39 20 but what were the practices and procedures

21 enpl oyed by the director and the department during

22 the '80s?

23 A Yes.

24 Q So from -- what did you do after 1984, was there a
01:40 25 change in your position through the '80s?
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1 A More of an evol ution. Once Ken MacKay became the
2 director of prosecutions, it Ilimted his ability
3 to carry a full work | oad of appeals and he had
4 been our senior appeal counsel up to then, so |
o140 5 took on a fair amount of the appeal work at that
6 poi nt .
7 Q When we get into -- let's go ahead to the 1988 to
8 1992 time period where the David M| gaard matter
9 woul d have taken the attention of, or had the
o1:40 10 attention of Saskatchewan Justice in a number of
11 different areas; is that correct?
12 A That's right.
13 Q Were you -- was there a | awyer designated to deal
14 with these matters and, if so, was that you?
o140 15 A When the department -- when Ellen Gunn was
16 originally advised that this application had been
17 sent in, she asked nme to take a | ook at the case,
18 get our file together and take a |look at it, so |
19 did that.
o1:41 20 Q So this would be Decenber, '88, the first
21 application to the m nister?
22 A It was in '88 or '89.
23 Q Ri ght . So she would have -- are you telling us
24 she designated you to take a | ook at the matter?
o141 25 A Yes.
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1 Q And then over the course of 1989, 1990 until the

2 m nister's decision in February of 1991, would you

3 have been at | east one of the individuals with

4 Saskat chewan Justice who woul d have been involved
o141 5 in the matter to the extent that Saskatchewan

6 Justice was involved?

7 A Pretty nmuch, subject to she had some tel ephone

8 conversations with officials in Otawa that | was

9 not privy to, but other than that, yes.
o1:41 10 Q And then, and we'll go through this in detail

11 | ater, but then once the second application cane

12 about in August of 1991 and the Supreme Court

13 reference ordered in November of 1991, did you

14 take on a more significant role for Saskatchewan
o142 15 Justice?

16 A Well, certainly as you advance past that August

17 date, it became nore and nore apparent that there

18 had to be something done with this file, even the

19 Federal Justice people were of the view that sone
o142 20 kind of reference or return to the courts or a

21 Comm ssion of some sort was necessary to deal with

22 the thing and it was pretty clear that was going

23 to be m ne.

24 Q That was your area, and you appeared, we'll hear
01:42 25 about this later, but you appeared as counsel with
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1 M. Eric Neufeld before the Supreme Court?
2 A That's correct.
3 Q M. Brown, the Conmm ssion's Ternms of Reference, or
4 part of them ask the Comm ssion to seek to
o142 5 determ ne whether the investigation into the death
6 of Gail MIller should have been re-opened based on
7 i nformati on subsequently received by the
8 Saskat chewan Department of Justice and the police.
9 Can you tell us whose responsibility, and |I'm
o142 10 tal king which office as opposed to a person, but
11 whose responsibility would it be to determ ne
12 whet her the investigation into Gail MIler's death
13 shoul d have been re-opened?
14 A That woul d be the director of public prosecutions’
0143 15 responsibility.
16 Q And woul d that be something that the director
17 woul d get advice from other counsel as well within
18 the departnment, is it the decision of an
19 i ndi vi dual or of an office or --
01:43 20 A No, it would be the office that would make, would
21 consult with her and she woul d have made the
22 deci si on.
23 Q Okay. What about the decision --
24 COWM SSI ONER Mac CALLUM: Her being Ellen
0143 25 Gunn?
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Ellen Gunn, yes, at that point, up until Decenber

of 1991.

BY MR. HODSON:
And then after that it would have been
M . Quinney?

That's right.

Until 2000. And let's talk about when M. Quinney

was the director of public prosecutions. What was
your, and let's take it from 1991 through until
1997 when the investigation was re-opened, did you
have a -- what was your role in the

deci si on-maki ng process of the director of public
prosecutions as it related to this matter?

Wel |, because | had had the most contact with the
file, I would say that Richard Quinney relied on
my knowl edge and ny advice pretty heavily with
respect to the advice he then passed on to the

m ni ster.

And as far as the -- would the director of public

prosecutions also be the office or the individual

who woul d be responsible to decide whether charges

shoul d be stayed in any given matter, and in
particular the David M| gaard prosecution?
Yes.

Can you tell us, what would be the role of the
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1 M ni ster of Justice or the Attorney General --
2 which | believe is usually or always the same
3 person; is that correct?
4 A Yes, it's always the same person.
0145 5 Q -- as far as the Attorney General's direct
6 i nvol vement in the decision to re-open the
7 investigation into the death of Gail MIller?
8 A Well, because this had becone a cause cél ébre in
9 t he news media, and what ends up in the news nedia
o145 10 ends up in the legislature and is invariably of
11 interest in the politicians, the M nister of
12 Justice was being kept informed as to these
13 proceedi ngs, but it was advice in the form of
14 information. The decision to do somet hing was
o145 15 | eft to us and Bob Mtchell, who was the m nister
16 t hroughout the significant portion of this time,
17 really played no part in sort of independently
18 deci di ng what was going to happen.
19 Q Now, | understand, | think you indicated you
0145 20 started in 1975. | understand, sir, that you did
21 have an opportunity, wearing a different hat other
22 than a menber of the Department of Justice, to
23 attend to part of the David Ml gaard trial; is
24 t hat correct?
0146 25 A Yes. | was a student here in Saskatoon in 1970
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1 and | was taking a crim nology class and one of
2 the things the professor encouraged us to do was
3 go down and watch the courts in action and since
4 this case was on, | went down and | watched sone
0146 5 of that, and | watched the Nichol John day.
6 Q And if | may, what is your recollection of that
7 day or that appearance? You saw her evidence in
8 its entirety or do you recall?
9 A No. | was there when they were going over the
o146 10 issue of how to cross-exam ne her on her previous
11 st at ement . | mean, they were tal king about
12 something to do with the Evidence Act which didn't
13 make any sense to nme, | didn't know what they were
14 tal ki ng about, but | did watch the
o146 15 cross-exam nation of Nichol John.
16 Q By M. Cal dwell ?
17 A By M. Caldwell, yeah.
18 Q And by M. Tallis?
19 A Yes, | think I saw that as well.
01:47 20 Q And do you have a -- anything stand out by way of
21 recollection as to what you observed with respect
22 to her evidence and the questioning?
23 A Wel |, her appearance was certainly a very
24 enoti onal one, she was distraught through much of
0147 25 the time she was testifying. Certainly the
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1 i mpression that | was left with, and | suspect
2 most of the people in the courtroom were |eft
3 with, was that she was lying to protect her friend
4 and that she had seen sonet hing.
01:47 5 Q And was that an observation you nmade at the time
6 t hen back when you observed this?
7 A Yes.
8 COWMM SSI ONER MacCALLUM:  And her friend
9 bei ng?
01:47 10 A David M | gaard.
11 BY MR. HODSON:
12 Q | would like to call up 338947. This is an
13 outline, M. Brown, that |'ve prepared, and | am
14 l'i kely going to be amending it a bit as we go on,
o148 15 but just sort of to give me a guide as to what we
16 go through, and the first, background, | think we
17 have cover ed.
18 The second item that | want to
19 spend a bit of time with you on is just to have
o148 20 you go through for us the role of Saskatchewan
21 Justice and the role of Federal Justice in this
22 matter, and | appreciate these are matters
23 primarily of law, but | think it would be hel pful
24 as we get into nmore of your evidence just to get
o148 25 an understanding from you on the record as to what
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1 it was Saskatchewan Justice did and didn't do or
2 could and couldn't do and what Federal Justice did
3 and could do and couldn't do, and let's just start
4 with the first item and that's the provinci al
o148 5 jurisdiction regarding the investigation into the
6 death of Gail MIller and the prosecution of David
7 M | gaard and Larry Fisher, and | don't think
8 there's any di spute about any of this, but first,
9 the police investigation into the death of Gail
o149 10 MIller is a provincial jurisdiction; is that
11 correct, in the sense that it's a matter that
12 falls under the constitutional power of the
13 province, policing and investigation and the
14 adm ni stration of crimnal justice?
o1:49 15 A Generally, yes. Specifically in ternms of
16 directing police forces, the Attorney General does
17 not have a lot of authority in that respect.
18 Q And so on that point, | think in this case the
19 Saskatoon City Police Service, and when | say they
01:49 20 are under provincial jurisdiction, | did not
21 intend to say they were under your direction, but
22 it's a matter of which is of provincial concern as
23 far as legislation; is that a fair way to put it?
24 A That's correct, yes.
0149 25 Q And they do their own thing and take their own
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1 direction, but it's a matter that if there is
2 | egislation, it's to be provincial |egislation?
3 A That's correct.
4 Q And next the prosecution of David M| gaard and
01:50 5 Larry Fisher, those would be matters of the
6 province's, the Attorney General of Saskatchewan's
7 responsibility, being responsible for the
8 adm nistration of crimnal justice; is that
9 correct?
o150 10 A That's correct.
11 Q Now, (c), can you confirmthat there's no | egal
12 ability for Saskatchewan Justice to set aside a
13 wr ongful conviction?
14 A That's correct.
o1:50 15 Q And so once David M| gaard's proceedi ngs before
16 t he Supreme Court of Canada were concl uded in
17 1971, | wunderstand, and | would ask you to
18 confirm that there was no basis for Saskatchewan
19 Justice to take any steps to undo that conviction
o150 20 or set it aside, that they couldn't on their own?
21 A Well, legally, no, we could not do that.
22 Q And there's been some suggestion in some of the
23 mat eri al s about going back to the Court of Appea
24 with fresh evidence, things of that nature, and am
o150 25 | correct that legally that's not, that was not
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1 avail able to M. Ml gaard unless his conviction
2 was set aside by the Federal M nister?
3 A That's correct. | believe on one occasion when it
4 was really convenient to do so, | managed to

o151 5 convince the Court of Appeal that they had the
6 aut hority to re-open sonmething, but | really don't
7 think the Court of Appeal, once they've dealt with
8 a matter and the decision is final, have the
9 ability to revisit in that sort of sense.

o1:51 10 Q And so as far as the legal ability, but we'll
11 touch on this a bit later, | take it that there
12 are things Saskatchewan Justice can do to assi st
13 or to cause or to seek to have the Federal
14 M ni ster set aside the conviction; is that

o151 15 correct?
16 A Oh, vyes.
17 Q But as far as the ability itself, that's a matter
18 t hat the Federal M nister has the sole right to
19 do; is that correct?

o151 20 A If we were brought information indicating that
21 sonmebody had been wrongly convicted, we too would
22 have to go to the Federal M nister of Justice to
23 have the conviction set aside.
24 Q Right. And then the next point, (d), is it

o152 25 correct to say that practically speaking, that
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1 Saskat chewan Justice could not prosecute Larry
2 Fi sher for the nmurder of Gail MIller in the face
3 of a conviction on the record against David
4 M | gaard?
01:52 5 A | don't think there's a |legal inmpediment, but it
6 woul d be pretty difficult to proceed in that
7 fashi on. It wouldn't be hard I think to raise a
8 reasonabl e doubt, for counsel to bring in the
9 exi sting conviction.
o1:52 10 Q And so for practical purposes, are you telling us
11 that in order to prosecute Larry Fisher,
12 practically speaking the Federal M nister has to
13 set aside David Ml gaard's conviction first?
14 A That's right.
o1:52 15 Q If we can then go and take a | ook at the federal
16 jurisdiction with respect to this matter, (a), the
17 Federal M nister review under Section 690, it's
18 now section 696, | wouldn't m nd your coment on
19 once a conviction has been entered in this case,
01:53 20 let's go to 1989, 1990, in the face of a
21 conviction would it be Saskatchewan Justice's
22 responsibility or a provincial matter to
23 rei nvestigate the death of Gail MIller?
24 A If we were supplied with credible information that
01:53 25 we believed raised some questions, we could, yes,
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1 have the matter reinvesti gated.

2 Q And what about -- | would Iike your comment on,

3 and we'll get into this in a bit more detail, in

4 t he application considered by the Federal M nister
0153 5 in the first application, we've heard evidence

6 from Eugene WIliam and Sergeant Rick Pearson

7 t hat one aspect of the Federal Mnister's review

8 was to have the RCMP investigate the ground that

9 said Larry Fisher is the killer of Gail MIler and
o154 10 the police investigated that. | think M. Pearson

11 and M. WIlIliams' evidence was that it wasn't

12 formally a crimnal investigation as would be done

13 by the province or a police force, but rather a

14 limted engagenent, if | can call it that, or an
o1:54 15 assist to investigate that. Does that accord with

16 your investigation of what happened?

17 A Well, they certainly didn't make it clear that it

18 woul d be a Iimted engagenent. They would sinply

19 use the word investigate and that's what we woul d
o1:54 20 expect them to be doing.

21 Q And so let nme ask you that, what was Saskatchewan

22 Justice's understanding of the extent to which the

23 RCMP i nvestigated Larry Fisher as the perpetrator

24 of the Gail MIler nmurder as part of the
o1:54 25 consi deration of the first application?

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 178 - Wednesday, September 6th, 2006

Page 37105
1 A It was our assunption that they would have done a
2 proper investigation to determ ne whether there
3 was any real evidence linking Larry Fisher to that
4 mur der .
01:55 5 Q And so it would be simlar in nature to what you
6 woul d expect that a provincial police force
7 investigating it for the purposes of laying a
8 charge against M. Fisher would do?
9 A Yes.
o1:55 10 Q And just your comment on, and | appreciate your
11 earlier answer where you said that although
12 policing was a provincial concern, Saskatchewan
13 Justice didn't direct themas to how to do their
14 job; correct?
o155 15 A That's right.
16 Q But if there had been no conviction against David
17 M |l gaard and in 1990 information came to |ight
18 that Larry Fisher was the perpetrator, presumably
19 t hat woul d be investigated by the Saskatoon City
01:55 20 Police and they would then go to Saskat chewan
21 Justice if there was a basis for a charge; is that
22 correct, or the RCMP -- or a police force under
23 provincial jurisdiction?
24 A Ah, there is no formal pre-charge approval policy
01:56 25 in Saskat chewan, never has been. | f they were
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1 convinced that they had enough evidence to lay a
2 charge, they would have done it. The only tinme
3 they would come to us is if they were doubtful
4 or --
01:55 5 Q And, from the perspective of Saskatchewan Justi ce,
6 is there a concern that, as part of the Section
7 690 process as it then was, that Federal Justice
8 | awyers and the RCMP investigated Larry Fisher as
9 t he perpetrator of Gail MIller? Wuld you agree
o1:56 10 that that, but for the Section 690 process, that
11 woul d be a matter done under provincial -- that
12 that's a matter of the adm nistration of crim nal
13 justice?
14 A Yes.
o1:56 15 Q Do you follow nmy question?
16 A Yes.
17 Q And did you have concerns that they, as part of
18 the work they were doing, were doing something
19 t hat, but for the Section 690, would be done
o1:56 20 within the adm nistration of crimnal justice?
21 A No, | wasn't concerned that they were taking over
22 our role, this was being done in the context of an
23 application for the exercise of the prerogative of
24 mercy and that's legitimately their function.
01:57 25 Q And if M. WIIliam would have contacted, or
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1 someone from Federal Justice contacted you in 1990

2 and said that "in the course of investigating this

3 application for M. Ml gaard we have a new

4 all egation that says Larry Fisher is the
0157 5 perpetrator, would you, Saskatchewan Justice,

6 arrange to have a provincial police force

7 investigate this matter as an adm ni stration of

8 crimnal justice and get back to us at the

9 conclusion of the investigation and |et us know
o1:;57 10 whet her there is any basis to that?"

11 A We woul d have referred it to the police with a

12 request that they investigate it.

13 Q And so again, as between the -- between that

14 scenari o and the scenario that happened, are you
o157 15 telling us that either one is satisfactory from

16 the province's perspective?

17 A Satisfactory with the understanding that we

18 t hought this was a conmplete investigation of the

19 Larry Fisher allegations.
o1:58 20 Q And so that as long as a police force did a

21 conpl ete investigation of Larry Fisher as the

22 perpetrator from the province's perspective,

23 whet her it's the Saskatoon City Police or the RCM

24 assisting M. Wlliams, it didn't matter which?
0158 25 A No .
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1 Q And just on that, on that point, it would seem

2 M. Brown, that in every or virtually every

3 application to the mnister, federal m nister,

4 whet her it be under 690 or 696 where a wrongfully
01:58 5 convicted person is alleging -- or a person is

6 all eging wrongful conviction, that one of the

7 bases is "I didn't do the crinme, sonmeone else

8 did", would you agree, other than between

9 mans|l aughter and nurder and sonme of those
o1:58 10 di stinctions, but nost cases are "you've got the

11 Wrong person"; correct?

12 A Yeah.

13 Q And woul dn't m nd your comment on the follow ng;

14 that in investigating that, and we saw it in the
o1:59 15 David M | gaard application, that it necessarily

16 appears to put the federal mnister or the

17 justice, Federal Justice officials, in the

18 position of investigating a crime; would you

19 agree?
0159 20 A Yes.

21 Q A matter that would normally be done by a

22 provincial police force, if I can call it that?

23 A That's correct.

24 Q And, again, does that -- | wouldn't m nd your
01:59 25 comment as to whether that's something that is of
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1 concern, or was of concern, to you?
2 A No, it wasn't of concern, because we were of the
3 view that the Federal Governnent people did a very
4 t horough job when they investigated these cl ains.
o159 5 If they came up with anything they would share it
6 with us eventually so, no, it wasn't a huge
7 concern that they were trampling in our garden.
8 Q And | suppose would you then, "you" being the
9 province, then be put in the position of relying
02:00 10 upon the conclusions they reached in the
11 application?
12 A Well, we're not forced to rely on them we would
13 choose to rely on them on the basis that we
14 trusted them
02:00 15 Q OCkay. So, in other words, when -- and we'll deal
16 with this in more detail -- but when the Federal
17 M nister rejected the first application on
18 February 27th, 1991 | believe the province relied
19 upon that decision and did not go and re-open the
02:00 20 investigation itself; is that correct?
21 A That's correct.
22 Q And woul d that be because of, amongst other
23 t hi ngs, what you believed the Federal M nister and
24 her officials had done?
02:00 25 A Yes.
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1 Q If we can just scroll down to number 3), and |
2 want to just talk generally about what steps the
3 Attorney General of Saskatchewan or Saskatchewan
4 Justice may take in post-conviction matters. " m
02:00 5 not talking specifically in the David M| gaard
6 case, | just want to go through and have you tel
7 us what things Saskatchewan Justice could do or
8 has done in other cases. The first one |I have is:
9 "provide access to information and
0201 10 files",
11 and |'ve |isted:
12 "prosecutor, police and witnesses".
13 Can you tell us what Saskatchewan Justice, or the
14 Attorney General, is capable of doing in
02:01 15 providing access to this information to a person
16 all eging wrongful conviction?
17 A Well, if you are talking about to the person who
18 is alleging wrongful conviction, certainly in 1990
19 there were no restrictions on providing somebody,
02:01 20 a third party, with access to those files. There
21 are restrictions now because of Freedom and
22 | nformation and Protection of Privacy Act, and on
23 a few occasions | have had to use the exenption
24 permtting |aw enforcenment sort of a general
02:02 25 access to prosecution files to sort of take a
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1 very, very broad view of what |aw enforcement is
2 and allow | awyers to | ook at files that were
3 ot herwi se -- would have been protected.
4 Q Okay. So that | have your evidence correct, in
02:02 5 about 1990 there becane |egislation that -- or
6 around - -
7 A 90, | think it was '92 or '93, it was one of the
8 first acts of the NDP governnent.
9 Q Okay. So around '92-'93 there became | egislation
02:02 10 t hat required Saskatchewan Justice to go through
11 steps before it disclosed certain information and
12 may have precluded certain confidential
13 information from being disclosed?
14 A Yes.
02:02 15 Q Apart from that restriction, or | think what you
16 are telling us, prior to that Act there was no
17 restriction about providing information on
18 prosecutor or police files to third parties; is
19 t hat correct?
02:03 20 A No. | mean, at that time, we didn't even
21 recognize the solicitor/client privilege that
22 woul d have existed between the police and --
23 Q So if we go --
24 A -- the prosecution.
02:03 25 Q If we go back then, during the 1980s, then, would
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1 you tell us would Saskatchewan Justice, upon
2 request of counsel for a person alleging wrongful
3 conviction, provide access to the prosecutor's
4 file?
02:03 5 A Yes.
6 Q Unrestricted access?
7 A Yes.
8 Q Woul d you assist in obtaining access to the police
9 files or seek to assist in getting access to the
02:03 10 police files?
11 A Yes.
12 Q And in your career, M. Brown, have there been
13 cases where prosecutor files have been provided to
14 convicted people or to their counsel ?
0203 15 A Yes.
16 Q And as far as police files, can you tell wus, if |
17 came to you in 1980 and said "I represent sonmeone
18 who is wrongfully convicted, | would |like to get
19 access to the Saskatoon City Police file so that |
02:04 20 can find out what happened and find out grounds,
21 woul d you assist ne in making a request to the
22 police to allow me access"; how would Saskat chewan
23 Justice have responded to that request?
24 A |f they could produce some even sort of marginal
02:04 25 basis for doing it we would have assisted themin
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1 t hat .

2 Q And when you say "margi nal basis" would it be

3 enough to say that "ny client asserts that he is

4 i nnocent, that he was wrongfully convicted, and we
02:04 5 have reason to believe, for exanple, that the

6 evidence of these three people, there is sonething

7 suspect, | would like to | ook at the police

8 files"; is that --

9 A That's -- that's enough.
02:04 10 Q And in your experience in dealing with police

11 agenci es, when Saskatchewan Justice has gone to

12 them with a request, have you been able to secure

13 access to their files?

14 A | don't recall an instance where we were turned
02:05 15 down. | -- | certainly recall a few instances

16 where the RCMP were fairly concerned about access,

17 but we were able to talk theminto it, and that

18 went ahead.

19 Q And then let's talk about b), the:
02:05 20 "review and investigate all eged

21 m scarriage of justice".

22 can you tell us, and again let's focus on

23 1980' s-early 1990s, what steps would your

24 depart ment have taken to investigate an all eged
02:05 25 m scarriage of justice? And we're talking in the
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1 face of a conviction and no application to the
2 federal mnister under Section 690.
3 A Well again, if you bring us an allegation with
4 some substance to it, other than sinply saying "I
0205 5 think I was wrongfully convicted", we would have
6 investigated it. It would have been referred to
7 the police for an investigation if there were
8 al | egations, say, of new evidence or sonmething
9 l'i ke that, and yes, we would have taken it
02:06 10 seriously.
11 Q In the course of your involvement at the Supreme
12 Court reference | think you became very famli ar
13 with the various grounds put forward on behal f of
14 David M | gaard; is that correct?
0206 15 A Yes.
16 Q If we go back and take a | ook at the two grounds
17 put forward in the initial application to the
18 m nister in December 1988, the first one being the
19 Deborah Hall information, if Saskatchewan Justice
02:06 20 was approached saying "at trial, George Lapchuk
21 and Craig Melnyk lied, and here's Deborah Hall's
22 information to say that they lied, they fabricated
23 this evidence about the hotel room incident”, can
24 you tell us what, if anything, Saskatchewan
02:06 25 Justice m ght have done in the face of that
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1 request ?
2 A Well, if it had been given to ne, | would have
3 pulled the file, pulled the David M| gaard file,
4 read the transcript portions dealing with Melnyk
0206 5 and Lapchuk's evidence, if | thought it was of any
6 degree of importance | would have referred it to
7 the police for an investigation.
8 Q And when you say "any degree of inportance" are
9 you suggesting that the alleged lie has to be
02:07 10 somet hing significant; is that --
11 A It's something that has to bear on the verdict,
12 yeah. Not, you know, necessarily greatly, but it
13 has to have some consequence.
14 Q And that's --
02:07 15 A If you are basically tal king about an atnospheric
16 witness who really does little in the way of
17 proving the person is guilty --
18 Q And in this case the nmotel roomincident, would
19 you agree, would have been significant evidence?
02:07 20 A Absol utely.
21 Q And so again, if the information brought forward
22 was that Mel nyk and Lapchuk lied at trial and this
23 incident didn't happen and they fabricated it, is
24 t hat somet hing that would be significant enough
02:07 25 for you to investigate?
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1 A Yes, absol utely.
2 Q And who and how would you do that?
3 A It would have been sent -- generally, it's going
4 to go to the police agency with responsibility for
0208 5 t hat particular case, so it would have been sent
6 to the Saskatoon Police Service.
7 Q Now what if the allegation -- or not the
8 all egation -- but what if the circumstances, and
9 perhaps the allegation, is that somehow the
02:08 10 Saskatoon City Police were complicit in that
11 evi dence being fabricated; how do you then deal
12 with it?
13 A It can be sent to another police agency, generally
14 t hat woul d be the RCMP, although recently we have
02:08 15 been calling on other municipal police forces to
16 investigate within the province as well.
17 Q So you could have gone, for exanple, to the Regina
18 Police service?
19 A Yes.
02:08 20 Q O the RCMP?
21 A Um, well we could have, in those days we woul dn't
22 have gone to the municipal police services, that's
23 a practice that's just devel oped, it would have
24 been the RCMP we woul d have requested.
02:08 25 Q And what if the circunmstances and/or allegation
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1 are such that it's suggested that the Crown was
2 somehow complicit in the wongdoing that gave rise
3 to this false evidence or alleged false evidence;
4 how woul d you deal with that?
02:09 5 A Well, again, it has to be investigated by
6 sonmebody, the RCMP are the people who woul d do
7 that, but the review of their findings would then
8 go either to a menber of the private bar, in those
9 days, or nowadays out of province to another
02:09 10 Justice Department for a review.
11 Q So, in that scenario, you could envision that the
12 RCMP m ght investigate the Deborah Hall
13 all egation, and if the Crown, the Saskatchewan
14 Justice, was alleged to have been complicit in the
02:09 15 matter, you could have or would have arranged for
16 ei ther another provincial justice department or a
17 private |l awyer to review the findings; is that
18 correct?
19 A That's correct.
02:09 20 Q And woul d that be something that's an unusual
21 procedure, that -- or have these matters happened
22 bef ore where you go out and investigate,
23 post -conviction, these types of allegations?
24 A It's not a usual kind of thing, in my career maybe
02:10 25 four times besides the David M| gaard matter, that
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1 stuff has been brought to us and we've

2 requested or |I've requested the police to |ook

3 into it.

4 Q And why would you look into it when you' ve got a
0210 5 conviction on the record?

6 A Well it's -- | mean we're not in the business of

7 wrongfully convicting people, if there's been a

8 m st ake made, we want to know about it.

9 Q And let's talk about the Dr. Ferris, which is the
02:10 10 second piece of -- or the second ground, and |

11 think you are famliar with Dr. Ferris' report --

12 A Yes.

13 Q -- and the essence of his opinion? And again, if

14 t hat had been brought forward to you in the 1980s,
02:10 15 to Saskatchewan Justice as "here's new forensic

16 information, or information that suggests or that

17 proves David Ml gaard is innocent", can you tel

18 us how you woul d have dealt with that request?

19 A Well, again, that would have been sent to the
02:11 20 appropriate police agency to look into his

21 suggesti ons.

22 Now there are some things on

23 the face of that report that we m ght not have

24 requested an investigation, because those were
02:11 25 basically inferences that Rex Ferris was draw ng
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1 from the evidence, inferences that the jury was

2 perfectly capabl e of draw ng. For exanple, the

3 notion that there m ght not have been enough tinme

4 to commt the offence, well | nmean that was argued
0211 5 with the jury, the jury were left with that

6 guestion, and they decided otherw se.

7 Q And are you able to -- you tal ked about sonet hi ng,

8 about what woul d prompt Saskatchewan Justice to

9 | ook into a matter, and |I think you said as |ong
02:11 10 as it had some nmerit to it; is that correct?

11 A Yes.

12 Q And was significant, may have affected the verdict

13 in some way; correct?

14 A Yes.
02:12 15 Q If it was a case of re-arguing what was argued

16 before the jury can you tell us how you would

17 respond to that type of -- in other words "go

18 reinvestigate this because we think the jury got

19 it wong, no new information, but we just think
02:12 20 it's wong"?

21 A | mght refer that kind of case to the police, but

22 if it's sinply a matter of "I don't |ike the

23 jury's verdict, | want another shot at it", that's

24 not likely going to get a reference to the police,
02:12 25 subj ect perhaps to one thing.
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1 If my reading of the
2 transcript of the trial suggests to me that
3 defence counsel was sufficiently inconmpetent that
4 t he person has not received a fair trial, that's a
02:12 5 different consideration, that's a different
6 mat t er .
7 Q And let's talk about that for a noment. | gave
8 you a couple of exanples where it was new
9 information that m ght have affected the verdict.
02:13 10 What about the allegations regarding process, in
11 ot her words if someone comes to the Saskat chewan
12 Justice and says "lookit, |I'm not going to dea
13 with the merits of the case but the process didn't
14 work, a juror was wrongly influenced or something
02:13 15 happened in the course of the trial"; can you
16 comment on that?
17 A Yes. Again, that's a matter that we have
18 investigated in the past, and we would investigate
19 t hose kinds of allegations.
02:13 20 Q What about the suggestion that disclosure, proper
21 di scl osure, wasn't made, and that that m ght have
22 affected the verdict; how would you deal with
23 t hat ?
24 A Well certainly, nowadays, disclosure is a huge
02:13 25 thing, and if proper disclosure isn't made, then
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1 that certainly goes to the fairness of trial.
2 Q And back, are you tal king post-Stinchcombe, is
3 t hat - -
4 A Post - Sti nchconbe, yes.
02:14 5 Q Pre-Stinchconbe, in the '80s, if someone would
6 have conme forward and said "lookit, |I have now
7 | earned sonme information that wasn't disclosed to
8 me and it m ght have affected the verdict, would
9 you people investigate this?"
02:14 10 A We woul d investigate to determ ne whether there's
11 any substance to the evidence. Obviously, if we
12 find there is, it's not really within our power to
13 do anything, it would have to go to the Federal
14 Gover nment .
02:14 15 Q And then point c), |'ve got:
16 "arrange for and conduct forensic
17 testing”;
18 can you tell us whether -- or what has
19 Saskat chewan Justice, and is Saskatchewan
02:14 20 Justice, prepared to do to assist a person who
21 has been convicted, and appeals exhausted, to
22 | ook at getting further forensic testing done
23 where there is an allegation of a wrongful
24 convi ction.
02:15 25 A Well|l again, if they bring in some evidence or sonme
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1 suggestion that either they have got new

2 information and they -- or new exhibits they want

3 tested or they have got -- or they want, you know,

4 current scientific testing done on old exhibits,
0215 5 if there's, again, even a small reason to do it

6 we'll do that.

7 Q There has been evidence that in 1987 and 1988 Dr.

8 Ferris was engaged by David M| gaard's counsel to

9 review the Gail MIller exhibits; you're aware of
02:15 10 t hat ?

11 A Yes. We were, | think, involved in getting them

12 rel eased from the Court.

13 Q If a request had been made to Saskatchewan Justice

14 at that time, 1987-1988, to the effect that "M.
02:15 15 M | gaard says he's wrongfully convicted and t hat

16 Gail MIller's clothing may contain physical

17 evidence from the perpetrator and that DNA

18 testing”, which I think was just at the forefront

19 at that point, "was avail able, would you please
02:16 20 arrange to have these tested"; can you tell us

21 under what circumstances m ght Saskatchewan

22 Justice have proceeded with testing Gail MIller's

23 cl ot hing?

24 A Well the first thing | would want to do is check
02:16 25 with the RCMP crime |ab people to determ ne
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1 whet her there is any useful forensic testing that

2 can be done with those cl othes. If they told me

3 there was, then they would be off.

4 Q And so that would include DNA testing, if that was
0216 5 avail abl e?

6 A |f that was avail able, yes.

7 Q And so again, notw thstanding that there is a

8 conviction in place and no application pending to

9 t he Federal M nister, was there any reason that
02:16 10 Saskat chewan Justice woul d not proceed with the

11 request to have Gail MIller's clothing tested for

12 DNA?

13 A Well you can't sort of come to us, as a defence

14 counsel recently did, hand over an exhibit or hand
02:16 15 over an item and say "test this, get the RCMP to

16 test this". You have to show that it's rel evant

17 to the case, it's relevant to your client's claim

18 it likely has some evidentiary val ue. But if you

19 can show all those things, and certainly the Gail
02:17 20 MIller garments would have been relevant, we would

21 have sent them off for testing, if that was -- if

22 the RCMP had assured us that that was |likely to be

23 avail able and fruitful.

24 Q And again, just on the grounds, you say it's not
02:17 25 sufficient just to say "here, test it", but would
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1 it be sufficient to say that "at the time that M.

2 M | gaard was convicted DNA science was not in

3 exi stence, there may well be senmen on Gail

4 MIller's clothing from the perpetrator and a DNA
0217 5 test may establish M. Ml gaard was not

6 responsi ble, and we say he's not responsible,

7 here's why, and this evidence will assist"; would

8 that be the type of thing --

9 A That woul d have been sufficient with the DNA work
02:17 10 because, certainly, that's a very, very, very

11 power ful new tool.

12 Q And, as far as the people you rely on, would

13 you -- you indicated the RCWMP |ab; is that who you

14 would go to first?
02:18 15 A That's who we would go. That's the only source we

16 have to get that kind of work done.

17 Q And, if the work had to be done out of the

18 country, is that something you woul d consi der as

19 well if the RCMP came back and said "lookit, the
02:18 20 testing can be done in location X, and it may be

21 credi ble"?

22 A Well, we would certainly consider it. It adds a

23 new concern, and that's the financial one, | do

24 not have a budget for that. W can get the RCM
02:18 25 to do testing under the general agreement with the
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1 province for testing and for | aboratory services,
2 but | have no such agreenment with the Forensic
3 Service of Great Britain or with the FBI, or
4 anything like that. What we can do in those kinds
0218 5 of cases is use the RCMP to use their good name to
6 connect with the FBI or Forensic Service in
7 Engl and.
8 Q And then item d) is:
9 "request police to investigate other
0219 10 suspects”
11 And, again, the prem se here is that there is no
12 application to the Federal Mnister, but if a
13 convicted person conmes to you and says "I didn't
14 do it, I now have information to suggest that
02:19 15 some ot her person did it, would you please go
16 investigate that person for the crime because,
17 once you find out that that person did it, that
18 will exonerate ne"; how would you respond to that
19 type of request?
02:19 20 A Send it to the police. | ve done that on a number
21 of occasions. That's probably the nmost common
22 ki nd of request that we get.
23 Q And that is froma convicted person?
24 A Yes.
02:19 25 Q And agai n, when you say you sent it to the police,
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1 would it be "please investigate this" or "here's
2 information"; can you el aborate?
3 A Well we would send whatever information we have
4 got with the request that they check into that and
0220 5 report back.
6 Q And again, if there were concerns about the police
7 force that had been involved in investigating the
8 convi cted person being involved in investigating
9 anot her suspect, would you consider sending it to
0220 10 the RCMP or another police force, and does that
11 come up?
12 A Umm, yes, that has come up, and we have -- with
13 the RCMP it's a little more difficult to get in
14 anot her force, although of recent date they have
02:20 15 been willing to accept observers from nunici pal
16 police forces to acconmpany their officers when
17 they do investigations on internal affairs-type
18 matters. If it was an RCMP investigation
19 originally we would probably go through the
0220 20 headquarters division, through the chi ef
21 superi ntendent in charge of crim nal operations,
22 and request that a major crinmes officer or
23 somebody from anot her detachment take that matter
24 on.
0221 25 Q And, again, let's just | ook at the Saskatoon City
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1 Police for a monent. Have you had requests where
2 peopl e have asked for a different police force to
3 i nvestigate the new suspect because the existing
4 police force is the one that caused them to be
0221 5 convicted, in other words that they want -- that
6 they are not -- that they are concerned that they
7 are not going to get a fresh set of eyes | ook at
8 it?
9 A No. The only time that's happened is when there
02:21 10 have been suggestions that the original police
11 i nvestigator had m sconducted hinmself.
12 COMM SSI ONER MacCALLUM: So just a
13 suggestion of a conflict of interest wouldn't do
14 it?
0221 15 A No. Regrettably, we have a systemin
16 Saskat chewan, and indeed right across the country,
17 where conpl ai nts agai nst police officers are
18 routinely investigated by other police officers,
19 and that's -- would seem |like a conflict of
0221 20 interest, but that doesn't seem to be something
21 that's a huge concern.
22 We do our best to try and
23 ensure that those things are | ooked at in as
24 t horough and as neutral a fashion as possible, but
02:22 25 at the end of the day if you have a conpl ai nt
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1 agai nst, say, a Prince Albert police service

2 officer, it's likely to be investigated by a

3 Prince Al bert police service officer.

4 BY MR. HODSON
0222 5 Q And let me put it a bit more direct here, that if

6 the concern -- and let's take David M| gaard's

7 case, and | think we heard this evidence from

8 believe M. Asper or Ms. Mlgaard, that if the

9 Saskatoon City Police are going to be involved in
02:22 10 investigating, for exanple, Larry Fisher as a

11 suspect in 1980, if it turns out that the

12 investigation shows that M. Fisher is the

13 perpetrator that means, arguably, the

14 investigation they did in 1969 may not have been
02:22 15 correct; would you agree with that general

16 proposition?

17 A Yes.

18 Q Yeah. And so that there may not be -- there may

19 be concerns that the police investigating Larry
02:23 20 Fi sher may have a vested interest in the outcome

21 because, if they find out that he is the

22 perpetrator, it may adversely reflect their

23 previous work. And is that something that -- how

24 woul d you deal with that concern being expressed?
02:23 25 A Well let me start by saying that, in 32 years in
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1 this business, | have yet to run across a police
2 officer who I would even remotely think would try
3 to cover up a mstake in the sense that they would
4 | eave somebody hanging out in jail simply to avoid
0223 5 adverse publicity. | did not give any credit, and
6 neither did anyone else in the justice system give
7 any credit, to the notion that the Saskatoon City
8 Police would cover this up or that Bobs Cal dwel |
9 woul d cover this up. That's not the business
02:23 10 we're in. And, certainly, the police and
11 Cal dwel |l , and all the rest of us, know very well
12 that if we've got the wrong person the first time
13 around, it's left the bad guy on the street, and
14 certainly with this case that's a wonderful
02:24 15 illustration of what happens when you | eave the
16 bad guy on the street. So | just do not believe
17 t hat any police officer would attenmpt to cover up
18 a m stake |ike that.
19 Q And so are you telling us, then, in the 1980s or
02:24 20 early '90s you would have gone out to the
21 Saskatoon City Police and say "here's information
22 t hat suggests M. Fisher may be the perpetrator,
23 pl ease investigate, because if he is the bad guy",
24 as you say, "we've got the wrong guy in jail and
02:24 25 we' ve got the bad guy out on the street"?
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1 A Yes.
2 Q And you woul d have confidence that the police, the
3 Saskatoon City Police, would properly investigate
4 t hat ?
0224 5 A |, at that point | would have had confidence that
6 t hey would have | ooked at that in a serious
7 fashion and reported their findings to us.
8 Q You say, or pardon me, under item (e), approach
9 t he Federal Justice Departnment under Section 690.
02:25 10 Can you tell us, | think you' ve told us that
11 al t hough you can assist a convicted person in
12 gat hering information and/or investigating, can
13 you tell us what steps you could or would take
14 Saskat chewan Justice as far as approaching the
02:25 15 Federal M nister under Section 690 as it then was?
16 A Well, if we had uncovered something or the police
17 in Saskat chewan had uncovered sonmet hing that
18 suggests that a m scarriage of justice may have
19 occurred, we would communicate mnister to
02:26 20 m nister, to the Federal M nister indicating
21 that's the case, send al ong whatever information
22 we have, and very likely at that point, if we've
23 done this, we're concerned about a m scarriage, we
24 woul d make a recommendation that it be returned to
0226 25 the courts.
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1 Q And so that's something that you could have done
2 and something you do today as far as now it's
3 under section 6967?
4 A Yes.
0226 5 Q Go to the next -- so let's just talk about two,
6 the ability to re-open an investigation in the
7 face of a conviction -- go to the next page -- and
8 again this is my outline, but is a request
9 necessary or can the Attorney General re-open the
0226 10 investigation on its own volition, and the point |
11 want you to address, is the Attorney General
12 proactive or reactive in dealing with re-opening
13 i nvestigations where a conviction is in place and
14 t he appeal periods have expired?
02:27 15 A Well, |I'm not sure what you mean by proactive or
16 reactive. W're not going to do it unless
17 somet hing comes to our attention to indicate
18 there's a need to.
19 Q And, yeah, | guess that was my questi on. Do you
02:27 20 need either a piece of information to conme to your
21 attention or a request by the convicted person
22 bef ore Saskatchewan Justice would take steps, as
23 we' ve tal ked about, to investigate matters?
24 A Yes, generally speaking, with one caveat, and that
02:27 25 is that on a few occasions when we've been doing
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1 appeal s agai nst conviction, we've come across
2 stuff usually in the transcript or the police have
3 brought us additional information that causes us
4 to deal with it in a particular fashion.

0227 5 Q But once a conviction is entered and the court
6 proceedi ngs are concluded, are you telling us that
7 Saskat chewan Justice would not have a systemin
8 pl ace to sort of continue to investigate those
9 matters?

02:28 10 A No, there's no such system "' m not aware of
11 anyone in Canada that has that.
12 Q And so it's dependent upon a request being made by
13 sonmebody to look into the matter; is that fair?
14 A That's right.

02:28 15 Q Or a piece of information of a significant nature
16 comng to your attention?
17 A Yes.
18 Q | think (b) we've touched on and | think you've
19 told us, and please correct nme if |I'm wrong,

0228 20 t hat - -
21 COWM SSI ONER Mac CALLUM: Excuse me, M.
22 Hodson. s it your answer then that you don't
23 have a system of automatic review on convictions?
24 A That's correct.

02:28 25 COMM SSI ONER Mac CALLUM: Yes. | suppose
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1 you wouldn't see the need for that?
2 A No. As | say, |I'm not aware of any jurisdiction
3 that systematically reviews convictions.
4 BY MR. HODSON
0228 5 Q And in fairness, do you depend upon the convicted
6 person and/or his counsel to bring the matter to
7 your attention?
8 A Yes, yes.
9 Q And in your experience, does that give, | guess,
02:29 10 you some confort that if there is a m scarriage of
11 justice that has occurred, the convicted person
12 has a vested interest in bringing it forward to
13 the attention of the authorities?
14 A Yes.
02:29 15 Q And so that as far as falling between the cracks,
16 do you depend upon the convicted person to make
17 sure that post conviction a m scarriage of justice
18 does not fall between the cracks?
19 A Yes.
02:29 20 Q The reliance on the Section 690 process, and |
21 think you've told us this, that Saskatchewan
22 Justice, you don't need an application to the
23 m ni ster under 690 or now 696 before you
24 i nvestigate?
0229 25 A No, no.
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1 Q And (c), the test, and | think we've touched on
2 that, is there any, and | -- would you agree it's
3 likely a subjective, in some respects a subjective
4 review of what's been brought forward to your
0230 5 attention or to another |[awyer in your office?
6 A Oh, vyes. | mean, | may not see something as
7 consequential that sonmeone el se sees as sone
8 significance.
9 Q We have seen certainly in some of the evidence
02:30 10 here as to what the test was applied by the
11 m ni ster under Section 690, we've heard reference
12 to unsafe verdicts, mscarriage of justice. Are
13 there any -- can you enlighten us at all on what
14 woul d be the test that Saskatchewan Justice woul d
02:30 15 apply before it would take steps to investigate
16 somet hi ng brought forward by a convicted person?
17 A Well, | suppose there's two things, there's first
18 an issue of the process, has the conviction been
19 obtained in a fair fashion, did the person get due
02:30 20 process, and second, if you are going to be
21 all eging that there's new evidence or something
22 l'i ke that, then we need to see what it is and we
23 have to be of the view that it has some inpact, or
24 i kely to have some inpact on the verdict. | t
0231 25 doesn't -- that's not -- | don't want to give the
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1 i mpression that that's a high threshold, it

2 doesn't have to be sort of earth-shattering

3 evi dence that destroys the whole thing, it's nore

4 i ke there's sonme evidence that a judge could
0231 5 consider or a jury could consider.

6 Q | think we've heard the term bombshell. Are you

7 telling us --

8 A No, we don't need bonmbshells.

9 Q And so something that is new and somet hing that
02:31 10 m ght -- can you tell us in relation to how your

11 threshold m ght relate to what the Federal

12 M nister's threshold is under then 690, would they

13 be simlar, would yours be a |esser threshol d?

14 A We probably have a |l esser threshold sinply because
02:32 15 at that point we're not |ooking at having to

16 overturn a conviction and send the matter back to

17 trial, we're just investigating at that point.

18 When it gets to the mnister, well, the mnister

19 then has to deal with the issue of upsetting a
02:32 20 court decision and, frankly, that's sonmething they

21 take fairly seriously. |f you've gone through the

22 process, the process has been fair, there is a

23 finality to it, and the M nister of Justice

24 federally will not re-open cases unless there is a
02:32 25 substantial reason for doing so.
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1 Q If we can go down to item nunber |V here, identify
2 key dates relating to the re-opening of the
3 investigation into Gail MIller's death, and | want
4 to just touch on these, M. Brown, and | want to
0232 5 tell you nmy purpose first. The Conm ssion's Terns
6 of Reference, as | stated earlier, require the
7 Comm ssion to seek to determ ne whether the
8 investigation into Gail MIller's death should have
9 been re-opened based on information that was
02:33 10 subsequently received by the police and
11 Saskat chewan Justice and |'ve tried to identify
12 possi bl e dates where the re-opening m ght have
13 been considered, and | want to go through these
14 with you just so that we have some key dates and
02:33 15 have you tell nme whether or not there was a fornmal
16 deci sion made by Saskatchewan Justice not to
17 re-open or whether it was a non-decision, and
18 maybe we can just shed some |ight as to when the
19 key dates were. Do you understand where |'m
02:33 20 trying to go?
21 A Yeah.
22 Q So the first one is prior to Decenmber 28, 1988,
23 whi ch was the date of the first application to the
24 m ni ster, was Saskatchewan Justice requested by
02:33 25 David M |l gaard or his counsel to do anything with
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1 respect to this matter prior to that date?

2 A Not that |I'm aware of, not that |'ve been able to

3 di scover.

4 Q And so is it your evidence that there would be no
0233 5 formal decision to re-open at that point?

6 A Yes. Oh, absolutely.

7 Q So then if we can go ahead to February 27th, 1991,

8 and that's when M nister Kim Canpbell dism ssed

9 the first application under Section 690, and then
0234 10 | think in the nonths that foll owed Saskatchewan

11 Justice was involved | think in the consideration

12 of her decision at a mninmum is that fair?

13 A Yes, there was a considerable amount of publicity

14 and a number of people writing into the m nister
02:3¢ 15 constantly requesting some relief for him so we

16 were | ooking at what was there and advising the

17 m ni ster and providing the mnister with draft

18 correspondence.

19 Q And as far as the -- | think you would agree that
02:34 20 Saskat chewan Justice did not re-open the

21 investigation into Gail MIller's death follow ng

22 Kim Campbel | 's February 27th letter; is that

23 correct?

24 A That's correct.
02:3¢ 25 Q And |'m wondering, do we infer from that that
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1 there was actually a decision made not to re-open
2 or was it a non-decision?
3 A It would be nore |like a non-decision, there's no
4 reason to re-open.
0235 5 Q OCkay. So we'll touch on that a bit later, but
6 let's nove to number 3, and this would be Apri
7 14t h, 1992 after the Supreme Court reference
8 decision and I think in the days that foll owed,
9 di d Saskatchewan Justice at that time make a
02:35 10 decision as far as re-opening the investigation
11 into the death of Gail MIller?
12 A We decided at that point that there was no basis
13 to either call an inquiry or further the
14 investigation into this case.
02:35 15 Q And would it be correct to say that around April
16 14th, 1'm not tal king specifically, but that day
17 and following in the next nunber of weeks or
18 mont hs, woul d that have been the first occasion
19 when Saskatchewan Justice formally consi dered
02:35 20 whet her to re-open the investigation and concl uded
21 that it shouldn't?
22 A Yes.
23 Q And then | have the, nunber 4, the M chael
24 Breckenridge all egations in Septenmber of 1992 and
02:36 25 the RCMP investigation. Was that -- and I'Ill deal
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1 with that with you a bit |later, but was there a

2 deci sion there, did Saskatchewan Justice

3 reconsider its decision to re-open the

4 investigation either at the time the allegations
0236 5 were made by M. Breckenridge or when the RCM

6 report came back?

7 A Well, certainly public prosecutions didn't make a

8 decision to re-open any investigation when the

9 all egations were first made.
02:36 10 Q Sorry, you are tal king about the Breckenridge

11 al l egation?

12 A That's correct.

13 Q Yeah.

14 A The investigation that was undertaken then was
02:36 15 actually, | suspect, undertaken at the direction

16 of the deputy m nister because public

17 prosecutions' advice was that these allegations

18 were so obviously wrong and incredi ble that the

19 investigation should focus just on them and it
02:37 20 came as a bit of a surprise to us that the RCMP

21 proposed to do a whole reinvestigation of the

22 case.

23 Q So are you telling us that when the M chael

24 Breckenridge all egations came to light, that did
02:37 25 not pronpt Saskatchewan Justice to reconsider its
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1 deci si on about re-opening the Gail MIller
2 investigation; is that correct?
3 A Well, I'"mnot entirely sure because, as | say, the
4 advice from Richard Qui nney and the advice that |
0237 5 was giving Richard Qui nney was make the
6 i nvestigation specific to the Breckenridge
7 al | egati ons. Somewhere along the line the deputy
8 mnister's office or the RCMP, a decision was made
9 to, in effect, re-open that whole case and
02:37 10 rei nvestigate the death of Gail MIler.
11 Q And so | think we've heard evidence from M.
12 Sawat sky about the scope of that investigation and
13 | think his evidence was that even though the
14 purpose was to | ook at crimnal wrongdoing, in
02:38 15 effect they gathered the same information they
16 li kely would have gathered if they had re-opened
17 the investigation into the death of Gail MIller.
18 Woul d that agree with your understandi ng of what
19 t hey did?
02:38 20 A Yes. When we saw that investigation report,
21 that's exactly what they did.
22 Q And so let's -- I'"mjust trying to identify
23 deci si on dates. So is it fair to say that once
24 the RCMP report came back in 1994, that there
02:38 25 was -- was there a decision point -- I'"'mtrying to
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1 identify when Saskatchewan Justice would have
2 consciously and formally sat down and said okay,
3 should we or should we not re-open the
4 investigation into the death of Gail Mller.
0238 5 You' ve told us around April 14th was the first
6 occasion. Was there another occasion that that
7 happened prior to the DNA results?
8 A Well, certainly once the RCVMP Flicker report
9 became avail able, we were of the view that there
02:39 10 was no substance whatsoever to the Breckenridge
11 al l egations, that indeed there was even nore
12 evidence that David M| gaard was probably
13 responsi ble for that nurder and there was no
14 reason to re-open or to call an inquiry.
02:39 15 Q And then -- so it may have been, nunber 4 m ght be
16 somewhat |ike number 2, it was a non-decision, it
17 wasn't -- it wasn't re-opened and --
18 A That's correct, yes.
19 Q OCkay. And then the |ast one, nunber 5, would be
02:39 20 when the DNA results came in July of 1997 and |
21 t hink at that point Saskatchewan Justice did
22 direct that the investigation be re-opened; is
23 t hat correct?
24 A That's correct.
02:39 25 Q And so as far as our key decision dates when we go
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t hrough, it appears that, and April 14th, | don't
mean to signify that date, that's the date that
the decision --
Around there.
Around that time period -- that would have been
the primary decision time for when Saskat chewan
Justice considered the re-opening of the
investigation; is that correct?
That's correct.
MR. HODSON: This is probably an
appropriate time to break for the afternoon,
M . Comm ssioner.
(Adj ourned at 2:40 p.m)
(Reconvened at 3:05 p.m)
BY MR. HODSON:
If we can go back to 338947, please, this is the
outline, go to the next page. W had finished up
on these key dates, M. Brown, just to give you
and the Comm ssioner and the parties a quick idea
of where | propose to go. | intend to go through
chronol ogically your involvement, or Saskatchewan
Justice's dealings with this matter, m ndful of
t he one provision of our Ternms of Reference,
namely, to identify the information that

Saskat chewan Justice had at various tinmes related
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1 to the re-opening, and so as we go through it 1"l
2 be asking you questions about that. We'Ill go
3 t hrough the 1980 period which is fairly brief,
4 then the first application -- if we can go to the
0306 5 next page -- and then try and break it down to the
6 February 27th mnister's decision and I'll try and
7 have you identify for us what information you had
8 at the time and your considerations. Next, the
9 second application -- next page -- the reference
0307 10 to the Supreme Court. "Il then touch on the
11 conduct of the Supreme Court reference -- next
12 page -- the decision itself, followed by what
13 steps were taken by Saskatchewan Justice foll ow ng
14 the decision and then finish up with the
0307 15 Breckenri dge/ Flicker investigation and DNA
16 testing. So that is ny plan, M. Brown.
17 If we could go to 219408,
18 pl ease, and this is a letter dated Decenber 31,
19 1980 from Deputy Chief Corey of the Saskatoon
03:07 20 police to the Chief of Police John G bbon. | just
21 want to go through parts of this. W've heard
22 evi dence about this document that -- 1"l just
23 read you this part for the record and then |'1]
24 have a question for you. This is a letter
03:07 25 i ndicating that a representative of the M I gaards,
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1 namely, a fellow by the name of Chris O Brien, had

2 tried to contact the police around the end of

3 December, 1980, believed |ooking for police files,

4 requested perm ssion to interview, and then if we
0308 5 could go to 331961, and this is a letter fromthe

6 chief of police to Gary Young, and you are

7 famliar with who Gary Young is, M. Brown?

8 A Yes, | know him

9 Q And so this is a letter -- at the time M. Young
03:08 10 represented David M| gaard and Joyce M| gaard and

11 he had made a request to the Saskatoon City Police

12 for perm ssion to interview police officers and to

13 have access to the conplete police file, and the

14 chief writes him back saying he cannot agree to
03:08 15 such a request and then goes on to say:

16 "If there is some justification for

17 re-examning this conviction | feel that

18 the reasons for that must be presented

19 to the Attorney General's Department and
03:09 20 if necessary we will certainly be

21 prepared to discuss our file with a

22 representative of the Attorney General's

23 Department and, of course, have our

24 members interviewed by a representative
0309 25 of the Attorney General's Department.
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1 If the Attorney General sees fit to
2 acquaint you with the information he has
3 at his disposal, then | would have no
4 objection to that. In the meantime, |
0309 5 can only advise you | am not prepared to
6 have our file made avail able to yourself
7 or members of the Ml gaard famly..."
8 And again, would you have been aware of this
9 request or do you know if Saskatchewan Justice
03:09 10 was aware of this request in 19807?
11 A | certainly don't know whether we were, and | have
12 to say | haven't seen anything in my review of our
13 file that indicates we were.
14 Q Yeah. M. Young's evidence, | should have pointed
03:09 15 at this, M. Young's evidence was that he did not
16 contact the Attorney General of Saskatchewan and
17 he had intended to do so and was relieved of his
18 duties | think a couple of nmonths after that and
19 so his evidence is that he did not contact
0310 20 Saskat chewan Justice or the Attorney General
21 directly, and | think you are telling us that is
22 consistent with your know edge; is that correct?
23 A That's correct, yes.
24 Q And again, is the type of what's set out in chief,
03:10 25 as he then was, Chief of Police G bbon, is this
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1 consi stent with what your understandi ng would be
2 at the time as to how the police and the Attorney
3 General would deal with requests to |ook at a
4 police file?
0310 5 A Well, | suspect probably, yes. It would be very
6 unli kely that in those days the police would
7 sinply open their files to anyone. They would do
8 so if we requested that, but they wouldn't sinmply
9 al | ow open-box access to their files.
0310 10 Q But again, if the request, that M. Young had made
11 the request to Saskatchewan Justice saying here
12 are the reasons why | want to |look at the file,
13 woul d you, Saskatchewan Justice, arrange for nme to
14 have access to the police file, | think you told
0311 15 us earlier that that's something that you had done
16 and would do --
17 A Yes.
18 Q -- 1f requested?
19 A Yes.
0311 20 Q And again, is there anything in Chief G bbon's
21 letter in 1981 that would cause you concern about
22 whet her or not, had the request been made by M.
23 Young, whether you would have been able to gain
24 access to those police files for hin?
0311 25 A No. He seens to suggest that he would be prepared
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1 to share their files with us and then allow us to

2 di scl ose whatever we thought was appropriate to

3 di scl ose.

4 Q And that would be consistent with what your
0311 5 under standi ng was as to how Saskatchewan Justice

6 operated at the time?

7 A Yes.

8 Q Now 331926, this is just a telephone note, and |I'm

9 not sure that you've ever seen this, and we've had
0312 10 evidence from-- this is February, 1981 -- from

11 M . Young that he had a tel ephone call with M.

12 Cal dwel | , the prosecutor, and M. Caldwell's

13 evi dence -- M. Young's evidence is that M.

14 Cal dwel | said he was prepared to share his file
0312 15 and go over it with him with M. Young, M.

16 Caldwel |l 's evidence is that in addition to that he

17 has a recollection of actually providing the file

18 to M. Young, but again, let's talk about the

19 prosecutor's file. Would this be consistent then
03:12 20 wi th what your understandi ng was of the

21 Saskat chewan Justice practice in 1981, that a

22 request by defence counsel for a convicted person

23 asking to go through the prosecutor's file, that's

24 sonmet hi ng that would be considered and if there
0312 25 was a reason would be granted?
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1 A Well, certainly with the head office operation,
2 t hat woul d have been the case. Whether individual
3 offices m ght have allowed that, | don't know.
4 Apparently M. Cal dwell was prepared to allow
0313 5 anyone to | ook at that file. What we would do if
6 there was a problemis we would get the file into
7 head office and the person could come there and
8 | ook at it.
9 Q And so | think M. Caldwell's evidence was that
0313 10 around this time the prosecution file would be at
11 t he Saskatoon office of Saskatchewan Justice; is
12 that correct, as opposed to the head office?
13 A What is the date on this?
14 Q 1981, February, '81.
0313 15 A Well, strictly speaking, by that point it should
16 have been shipped off to the Central Records
17 storage for the Government of Saskatchewan. Most
18 files would have been by then, they are not
19 usually retained in the office for 10 years, but
03:13 20 Bobs Caldwell's file was in his office and it was
21 in his office when | went |ooking for it.
22 Q And what year was that?
23 A 1989, 1990, something |like that.
24 Q And so again we've tal ked about the police files.
03:14 25 As far as the prosecutor's file, if in 1981 head
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 178 - Wednesday, September 6th, 2006

Page 37149

1 office, as you call it, Saskatchewan Justice had

2 been asked by M. Young to provide access to the

3 prosecutor's file, is that something that you

4 believe you would have arranged for hinm?
0314 5 A Yes.

6 Q And now go back to -- if you can call up 000002,

7 pl ease, and this is the first application to the

8 Federal M nister, Decenmber 28th, 1988, so prior to

9 this filing, we tal ked about M. Young's dealings
03:15 10 with M. Caldwell. You are now famliar with

11 Linda Fisher's going into the Saskatoon City

12 Police in August, 1980; is that correct? You are

13 famliar with that incident or --

14 A Yes, | am
03:15 15 Q And did you beconme aware of that in the course of

16 your work with, on the Supreme Court reference; is

17 t hat correct?

18 A Yes.

19 Q Prior to that, do you know if that information was
03:15 20 brought to the attention of anybody at

21 Saskat chewan Justice?

22 A There is nothing on any of our files to indicate

23 t hat .

24 Q And the evidence we've heard from the police, we
03:15 25 haven't heard any evidence, | don't think, that
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1 suggests that it was brought to the attention of

2 Saskat chewan Justice, but if it had been, are you

3 able to comment on what steps Saskatchewan Justice

4 m ght have taken in connection with that, and her
0315 5 statement was August 28th, 1980 indicating that

6 she had beliefs that her husband Larry Fisher had

7 killed Gail Mler.

8 A Well, certainly we would have asked the police to

9 | ook into that, go and get a proper statement from
03:16 10 her, find out the basis for her belief, who if any

11 she told of that sort of thing. At that tine it

12 may well also have led the police to | ook at the

13 current |egal problems that Larry Fisher was

14 facing and of course he was, that was about the
03:16 15 time of the (V10) (V10)- incident in North

16 Battl eford.

17 Q Right. And | think that was March of 1980 if |I'm

18 not m staken, was the assault, and | think he was

19 in custody and going through the court system at
03:16 20 that time; is that correct?

21 A | believe so, yes.

22 Q And so again that m ght have been somet hing that,

23 from Saskat chewan Justice's perspective, it had

24 been brought to your attention, you would have
0316 25 turned it over to the police then to investigate?
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1 A Yes.

2 Q This letter to The Honourable Joe Clark, | take it

3 you are now famliar with the application and at

4 one point in the reference case would have been
0317 5 famliar with what's in the application document?

6 A Yes, that's correct.

7 Q Do you know when Saskatchewan Justice first

8 received a copy of this application?

9 A No, | don't. | frankly don't recall seeing it
0317 10 until the reference process started.

11 Q And just so that -- the reference process woul d be

12 November, 1991, and maybe we'll just canvass this

13 for a bit. In November, 1991 a reference was

14 ordered to the Supreme Court of Canada; correct?
0317 15 A That's correct.

16 Q At which point the Attorney General of

17 Saskat chewan was asked to be a party in the

18 reference; is that correct?

19 A Well, before it was ordered, but yes.
03:17 20 Q Before it was ordered, sorry. So before the

21 reference was ordered, you were invited to be a

22 party at the reference?

23 A Invited is | suppose the right word, yeah.

24 Q Is there a different word that you would use to
03:18 25 descri be how you canme to be involved?
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1 A | think we were just basically told "and you'll be
2 doing this".
3 Q And who told you that?
4 A That came from the Federal Justice Department.
0318 5 Q And what did they tell you you would be doing at
6 the reference?
7 A It would be our role to present evidence to
8 Cross-exam ne witnesses.
9 Q And to defend the conviction of David M| gaard?
0318 10 A Yes, essentially to try the evidence that was
11 bei ng put forward to suggest that the conviction
12 was wrongful .
13 Q And so just so we're clear, to be the adversary of
14 David M | gaard before the Supreme Court?
03:18 15 A Yes, that's correct.
16 Q And that's a role that the Attorney General then
17 under t ook?
18 A Yes.
19 Q And in the course of participating in the
0318 20 reference, it's my understanding that the Attorney
21 General would have received a significant volunme
22 of documents related to the case; is that fair?
23 A Yes, a great deal of material.
24 Q And 1'Il cover this in more detail |ater, but |
03:18 25 think in the course when we go through some of the
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1 gquesti ons, when you say we got information |ater,
2 is it likely that the information came as a result
3 of the reference process?
4 A Yes, that's correct.
0318 5 Q And so that's maybe where you think Saskatchewan
6 Justice would have gotten a copy of this for the
7 first time?
8 A | think so, yes. |'mcertain -- | don't have a
9 recollection of reading it before the reference
03:19 10 was ordered.
11 Q And there does not appear to -- and | could not
12 find any, and | may be wrong on this -- | couldn't
13 find any record of the Federal Justice m nister or
14 t he Department of Justice sending a letter to
0319 15 Saskat chewan saying "here's the application,
16 here's what we're doing". Does that accord with
17 your recollection, that there wasn't a formal
18 notification with "here's a copy of it and we'l|l
19 keep you advised"?
03:19 20 A Umm, ny recollection is that there was sone, there
21 was a few tel ephone conversati ons between Ellen
22 Gunn and sonebody in Federal Justice, perhaps
23 Brian Barrington- Foote who was the Deputy M nister
24 at the tinme in Saskatchewan, with respect to the
03:19 25 scope of the reference.
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1 Q Ch, I'm--
2 we - -
3 Q Oh, I"'msorry, |I'm back on, sorry, December 28th,
4 19887
0320 5 A Oh. No, there was -- | think we got information
6 or were sinply told that "this has come in" --
7 Q Okay.
8 A -- at some point.
9 Q That was nmy point, is that when the application
0320 10 was made is it correct to say that -- or you tell
11 me what role, if any, did Saskatchewan Justice
12 play in the --
13 A wel | - -
14 Q -- first application?
03:20 15 A Well, | mean, the usual role is to -- we're
16 informed that this has happened, that they will at
17 some point want to see our files, 'gather them
18 up' .
19 Q And then, apart from that, did Saskatchewan
0320 20 Justice play any role in the work that the Federal
21 M ni ster and the federal Justice Department did in
22 reviewi ng and considering the application?
23 A We supplied the files we had, and that was it.
24 Q Now did you -- and when | say "you" |I'm and |
0321 25 shoul d have put this on the record, when | say
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1 "you" I'"musually referring to Saskat chewan

2 Justice or the province -- did you understand that

3 you were, that the province or Saskatchewan

4 Justice was effectively a subject or a target of
0321 5 the investigation or the application?

6 A | don't think that was part of the original

7 application, I -- in the sense that | don't think

8 there were initially conplaints about corruption

9 or coverup or --
0321 10 Q Ri ght .

11 A -- conspiracy, but it evolved to people doing

12 t hat .

13 Q Yeah. Let nme just touch on a couple of points,

14 and we've tal ked about these, the Deborah Hall --
0321 15 | think the application was based initially on the

16 Deborah Hall affidavit and the Ferris Report; is

17 t hat correct?

18 A That's correct.

19 Q And the Deborah Hall affidavit was essentially
0321 20 t hat Mel nyk and Lapchuk lied at trial?

21 A Yes.

22 Q And | suppose that m ght be viewed as did,

23 somehow, the prosecutor and/or the police who

24 investigated this matter, were they involved in
03:22 25 putting forward fal se evidence; would that be in
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1 t hat sense, when | say 'a target of the
2 i nvestigation'?
3 A Well | suppose you could spin it into that. That
4 certainly wasn't ny understanding at that tinme.
0322 5 It was that Melnyk and Lapchuk i ed. | didn't
6 read, into that, any suggestion that either the
7 police or the prosecutor were a party to that.
8 Q Ckay. So is it fair to say that later on, in the
9 course of the first application, that nore
03:22 10 specific allegations were made with respect to the
11 conduct of Saskatchewan Justice personnel ?
12 A Yes.
13 Q And, as well, m sconduct of police; is that
14 correct?
0322 15 A Yes.
16 Q Now woul d you agree -- | think you told us this --
17 but if a remedy were granted by the Feder al
18 M ni ster that would necessarily engage
19 Saskat chewan Justice in one of two ways, correct,
0323 20 a trial and/or an appeal ?
21 A Well, a trial or an appeal. | suppose,
22 t heoretically, there is also the possibility that
23 t he Federal M nister can give a conditional or
24 absol ute pardon, --
0323 25 Q Ri ght .
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1 A -- in which case we have nothing to do.

2 Q Fai r enough. But if two of the three renedies

3 under 690 as it then existed, | think one was a

4 reference to a Court for advice, but the other two
0323 5 grounds were to have a new trial and, secondly, to

6 all ow the applicant to go back to the Court of

7 Appeal ?

8 A Court of Appeal, right.

9 Q And, in both of those two situations, Saskatchewan
0323 10 Justice would be re-engaged in the Court process;

11 correct?

12 A That's correct.

13 Q So in other words, if the conviction is set aside,

14 you would be called upon to prosecute again or
0323 15 t ake whatever steps deenmed appropriate?

16 A Yes.

17 Q Do you recall, | think you told us earlier that

18 Ellen Gunn, once this application was received,

19 asked you to review the matter; is that right?
0324 20 |'"'msorry if that -- or to review the file?

21 A Review the file, review our file, yes.

22 Q And so that would have been done at some point

23 after this application was received, --

24 A Oh yes.
0324 25 Q -- after the federal mnister -- I'"msorry?
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1 A "' m t hinking 1989, sometime then.
2 Q And just so that I'mclear on this, the
3 Saskat chewan Justice woul d have been made aware by
4 a phone call from Federal Justice that "an
0324 5 application has been received and we're
6 i nvestigating"?
7 A A phone call or letter. If you haven't found a
8 letter then I'"m guessing it was a phone call.
9 Q Yeah, | haven't been able to locate it, | may have
0324 10 m ssed it, but I don't think there is a formal
11 letter. And so as far as taking this application,
12 let's tal k about 1989 before you are involved in
13 t he Supreme Court reference, let's just focus on
14 the time period before Kim Canmpbell's February
0325 15 27th, '91 decision; did you sit down and go
16 t hrough this application in detail and study it
17 and do anything with it?
18 A No.
19 Q In fact | think your evidence is you probably
0325 20 didn't even have it; is that --
21 A | don't recall seeing it at that point.
22 Q Woul d you have been aware, generally, about what
23 t he grounds were in the application? Are you able
24 to shed any light as to when and how you woul d
03:25 25 have been made aware of that?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 178 - Wednesday, September 6th, 2006

Page 37159
1 A | can recall that, when | was review ng the
2 transcript of the trial, | was sinply asked to
3 | ook at it and see whether there was anything that
4 jumped out at ne. Umm, | don't recall know ng the
0325 5 Deborah Hall allegations or the Rex Ferris report
6 at that point.
7 Q Do you know on what source, was it through the
8 medi a you became aware of that, or was it from
9 federal --
03:26 10 A | -- my recollection is that | |earned those
11 details through the news nedi a.
12 Q And 1'I1 take you through some of those. You said
13 you were asked to review the transcript, what, can
14 you tell us what was your reaction having read
0326 15 t hrough the transcript; did anything junmp out at
16 you?
17 A Well the Nichol John process, the 9(2) Canada
18 Evi dence Act process, at that point | understood
19 the significance of it and the fact that there was
0326 20 an error made and |, to be honest with you, was a
21 little curious that the Court of Appeal didn't see
22 a whole |lot of problemwith it because | -- maybe
23 it was because | was there and | heard what she
24 was sayi ng and what was being read to her, it just
03:26 25 seemed to me to have a |lot nmore significance than
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1 what the Court of Appeal thought it had.
2 Q And "significance" in what sense; that it was
3 damaging to M. Ml gaard's position?
4 A It was -- it was probably damagi ng, yes.
0327 5 Q And did you have concerns that -- and | think we
6 have been through this -- the Court of Appeal
7 identified that the judge did not follow the
8 correct procedure under Section 9(2); correct?
9 A Yes.
03:27 10 Q And in particular, and we heard evidence from M.
11 Tallis on this, that he was deprived of the
12 opportunity to have a voir dire to test the
13 circunmstances under which Nichol John gave the
14 statement; is that what you are referring to?
0327 15 A Yes.
16 Q And what M. Tallis told us is that if the jury
17 had been excluded, and the proper procedure
18 foll owed, he would have questioned Nichol John in
19 a different manner than he did about the
0327 20 circunmstances of the statenment because the jury
21 woul dn't be present, and that he would al so seek
22 to have Inspector Roberts and M. Mackie and
23 per haps other police officers testify about how it
24 was that her statement came to be, and was sim |l ar
0328 25 to the concern -- or did you -- what was your
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1 concern in what the Court of Appeal seemed to have
2 m nim zed?
3 A Well, mostly | -- it goes back, | suppose, to ny
4 havi ng been there to hear the evidence originally.
0328 5 My concern was they ended up hearing her original
6 statement, which she did not adopt, and they
7 shoul dn't have heard that. That, again, ny
8 i mpression when | heard it was, well, she's lying
9 now to cover up for her friend.
03:28 10 Q When you say "they shouldn't have heard that" why
11 do you say that?
12 A Well in nmy view, if the procedure had been done
13 properly, it would have been done in a voir dire
14 and, regardl ess of what Justice Tallis would or
03:28 15 woul d not have been able to cross-exam ne on or
16 call evidence on, the statement that she gave,
17 that's very damaging in terms of what she says to
18 David M| gaard's interest, wouldn't have gone
19 before the jury.
0329 20 Q And that's --
21 A It would have been her "I don't remember, |
22 forget" that's left before the jury.
23 Q And so are you, in a voir dire, are you assum ng
24 that the trial judge would have then said "I'm not
0329 25 going to let you cross-exam ne under 9(1) with
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1 this statement”? |'m wondering what woul d have
2 kept it out?
3 A Well if she's, if she's not prepared to adopt what
4 she says, |I'm-- ny inpression of the |aw at that
0329 5 poi nt was the judge probably woul dn't have all owed
6 t hat because all she was saying, as | recall, was
7 that she recalled talking to the police but she
8 didn't recall what she said.
9 Q Okay. So, again, your reaction when you read
0329 10 t hrough the transcript, and |I think you said that
11 was i nformed by your recollection of being there,
12 is that nunber one an error had been made at trial
13 whi ch the Court of Appeal identified, --
14 A Yup.
0329 15 Q -- correct; and, secondly, that the jury heard
16 Ni chol John's statement, and your view was that,
17 had the | aw been properly applied, they should not
18 have heard the statement --
19 A That's correct.
0330 20 Q -- from --
21 COWM SSI ONER Mac CALLUM: s that still your
22 view, sir?
23 A Whi ch, that it shouldn't have been heard?
24 COMM SSI ONER Mac CALLUM: Yes?
03:30 25 A Umm, vyes, | -- it shouldn't, it shouldn't have
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1 gone before the jury.

2 COWM SSI ONER Mac CALLUM: Not even under

3 Section 9 subsection (1)7?

4 A Well, now maybe | have a peculiar view of this,
0330 5 but -- and maybe it's coloured by this case,

6 because | don't think you can tell a jury -- well,

7 you can tell a jury to ignore it, but | don't

8 think it's going to happen. Quite frankly, if --

9 COMM SSI ONER Mac CALLUM: Sorry, that's what
0330 10 M . Yanko said too in the StarPhoenix soon after

11 the trial.

12 A Yeah, well, and | suspect that's right.

13 COMM SSI ONER Mac CALLUM: | mean to say,

14 sir, that's the |law, though, and even at conmon
03:30 15 |l aw the -- there could be inquiry into one's --

16 by way of cross-exam nation into an adverse

17 witness, and it's certainly a risk, but | suppose

18 you could say that there is a public interest

19 whi ch supercedes it because it's in the public
0331 20 interest not to allow witnesses to turn agai nst

21 the Crown because of the danger of interference

22 with them by interested parties, bribery, threats

23 and so on?

24 A Well, and certainly with the new rules with
0331 25 respect to hearsay, --
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COMWM SSI ONER MacCALLUM:  Yes.

-- and KGB, and cases like that, | think you
probably are in a better position to have her say
"I don't remember this", frankly, --

COWMM SSI ONER MacCALLUM: Well, yes.

-- providing it's properly taken, than you were
back then.

COWMM SSI ONER MacCALLUM: That's certainly
true. But of course the jury was warned by the
judge and, | think, M. Caldwell as to the proper
use of such declarations, and are we not being
paternalistic when we say the jury couldn't
ignore it? | mean the judges are trusted to
di sabuse their m nds of inadm ssible evidence
when they hear voir dires and then sit on the
case proper as a judge alone?
well --

COMM SSI ONER Mac CALLUM: It strikes me that
we should either have trust in the jury system or
get rid of it. |"m sorry to take this discussion
this far afield.

Well, is that either/or, because you'll get ny
view on that too.

COWMM SSI ONER MacCALLUM:  Well, please do.

MR. HODSON: We're all lawyers, M. Brown.
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1 COMM SSI ONER Mac CALLUM: That's --
2 A Just to continue with respect to the -- when | was
3 going through the transcript, while that part
4 rai sed some concerns, for nme the evidence of
0332 5 Mel nyk and Lapchuk was incredi bly damaging to
6 David M| gaard and it seemed to me to be that was
7 the steanroller. Whatever problens there may have
8 been at that point, and perhaps this is a
9 prosecutor's view of adm ssions by the accused,
0333 10 t hat woul d have been very powerful in front of a
11 jury.
12 BY MR. HODSON:
13 Q And that being because they are his words and his
14 actions?
03:33 15 A His words, his actions.
16 COMM SSI ONER Mac CALLUM: But you are not
17 suggesting there was anything wong with that?
18 A No, no, no, no, no, oh no.
19 BY MR. HODSON:
0333 20 Q But again, when you reviewed the transcript, |
21 think two things stood out; one was the Nichol
22 John and how her statement was dealt wth,
23 correct?
24 A Yeah.
03:33 25 Q And the second was the significance of the
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1 evidence of Melnyk and Lapchuk; is that correct?
2 A That's correct.
3 Q Was there anything else that stood out, when you
4 reviewed it, as being significant or that caused
0333 5 you any concern?
6 A | can't think of anything, no.
7 Q Okay. Just back on the 9(2) and the Nichol John
8 evidence, you had told us earlier that when you
9 were present in Court you observed her evidence,
03:33 10 and | think you told us that you, in your m nd,
11 concluded that -- or your observation was that she
12 was |ying when she said she didn't remenber
13 because she was trying to help a friend; is that
14 right?
0334 15 A That's right.
16 Q And did that inform your view when you | ooked at
17 the transcript 20 years later and | ooked at this
18 ruling and said "how m ght this have affected the
19 trial"?
03:34 20 A | suspect probably it did because, as | said, that
21 was a very enotional sort of appearance in Court,
22 there was crying and there was yelling and there
23 was all kinds of stuff going on, and it's not
24 somet hing you readily forget.
03:34 25 Q And | take it, in your case, it's something that's
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stuck with you in later years?

Yes, absolutely.

Just on this idea of the 9(2) or the sub -- or
Section 9 and Nichol John's evidence, you

i ndicated the jury shouldn't have heard it. Would
t hat be because the circunmstances under which the
statement were given ought to have been sufficient
to keep it out, in other words that her testinony
at the time before the Court under oath as to the
circumstances of the statement were not sufficient
to have it used to cross-exam ne her?

My view is that that practice is a back-door way
to get in that evidence, and as the Conm ssioner
has pointed out, juries can be instructed to
ignore it but | have, frankly, far more trust in a
trial judge being able to ignore it than | do a
jury being able to ignore it.

And what about --

It's just, it's just too powerful, and in this
circumstance it was extrenmely powerful.

And do you draw a distinction between a case where

a witness -- let's tal k about inconsistent
statements -- where, in the case of Nichol John,

it was an initial statement that said "I w tnessed
the murder", and then at trial "I don't remember
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1 what happened”, so the inconsistency is that she
2 remenbered in -- on May 24th, 1969, she didn't
3 remember in January 1970; is that fair?
4 A Yes.
0336 5 Q And in other cases, | think, that have comented
6 on Section 9(2), it's a case where a witness wil
7 say initially "I saw A commt the crime" and then
8 at trial say "I saw B commt the crinme", so in
9 ot her words the inconsistency affects sonmeone
0336 10 el se. And |'m wondering if, just on the Nichol
11 John situation, where the only -- let me put it to
12 you this way: | f her earlier statement is being
13 put to her to attack her credibility, if the jury
14 accepts that and says "okay, she's |lying when she
0336 15 says she forgets", the only other piece of
16 evidence before the Court, subject to the judge's
17 instructions about what she m ght renmember, is the
18 statement; correct?
19 A That's right.
0337 20 Q And is that a risk then, that if we conpare that
21 to the second exanple where you are going to a
22 witness and trying to discredit the new evidence
23 of B you are trying to undo the damage to B by
24 saying "before you said A", that there's not the
03:37 25 sanme jeopardy to an accused?
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1 A Well yeah, certainly if the witness has changed

2 his mnd and is now giving a different story

3 implicating a different person, the jeopardy to

4 the accused is different.
0337 5 In the Nichol John situation

6 you were going to get before the Court a statenment

7 directly inplicating David M| gaard that she could

8 not be cross-exam ned on because, of course, she

9 didn't remenber anything, and that, it seens to
0338 10 me, was very prejudicial.

11 Q And so when you | ooked at this in 1989, if you had

12 | ooked at that matter before the Court of Appeal

13 had ruled on it, is that something you would have

14 said, "lookit, this is something that jumps out as
03:38 15 being a problem"?

16 A Umm, absent, if the Mel nyk and Lapchuk evi dence

17 had not been there it would have had, in ny view,

18 more consequence than it did.

19 Q And what did the Mel nyk/Lapchuk evidence do, in
0338 20 your mnd, to the Nichol John situation?

21 A It's the evidence from David M| gaard's own nouth

22 t hat he raped and murdered this woman.

23 Q And so that would mean --

24 A It pretty much cancels out the impact of the
03:38 25 Ni chol John evidence.
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1 Q And so then, when you | ooked at what the Court of
2 Appeal did with Section 9(2), | think what you
3 said is they recognized that the trial judge
4 didn't apply it properly but said it was not a
0339 5 revi ewable -- or whatever the |anguage was -- it
6 was not sufficient to give rise to --
7 A There was no substantial m scarriage of justice.
8 Q Yes. And was that something you had concerns
9 about or --
0339 10 A No, after reading the Mel nyk and Lapchuk evi dence,
11 | would have come to that conclusion too.
12 Q If we can go to 000008. And this is of the
13 application, and this is from what was filed with
14 t he Federal M nister Decenmber 1988, and it is
0339 15 written by M. Wl ch:
16 "It is submtted that the
17 strongest pieces of evidence tying David
18 Ml gaard to the offence was the evidence
19 of the witnesses Melnyk and Lapchuk,
0339 20 o
21 woul d you agree with that statenment?
22 A Yes.
23 Q And you would share that view, that that was the
24 most prejudicial or incrimnating evidence, based
0339 25 on your review?
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1 A Well that and, even at its worst, | believe Ron
2 Wl son's evidence put themin the area. Those two
3 pi eces of evidence were the most damagi ng.
4 Q And then this sentence goes on to say:
0340 5 "... and the evidence of the forensic
6 expert which purported to tie David
7 M | gaard to the offence by showi ng a
8 person with David M| gaard's bl ood type
9 had been responsible for the crime."
0340 10 Can you tell us, when you went through the
11 transcri pt, what was your understanding or take
12 about the significance, if any, of the frozen
13 semen and the Dbl ood secretor issue?
14 A Well it struck ne as presented in a rather
0340 15 confusing fashion but, at the end of the day, |
16 don't think I read that as being particularly
17 damagi ng to David M | gaard.
18 Q And why is that?
19 A Well, partly because it was presented in a muddl ed
0340 20 kind of fashion, but if I recall correctly I
21 t hought Justice Tallis dealt with it.
22 Q M. Tallis' evidence before the Conm ssion was to
23 the effect that this frozen semen was, in his
24 vi ew, excul patory, and evidence that he sought,
0341 25 and in fact his address to the jury suggested --
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1 A Yes.
2 Q -- that tended to excul pate M. Ml gaard; did you
3 have that sense in reading it?
4 A At this point all | can really say is ny
0341 5 recollection is that it didn't hurt David
6 M | gaard.
7 Q Ckay. Now | think we've heard evidence that
8 the -- M. Tallis' closing address to the jury was
9 not transcribed until 1992, so that when you
0341 10 revi ewed --
11 A That's right, yeah.
12 Q -- the record you would not have had the benefit
13 of what he said; --
14 A That's correct.
0341 15 Q -- is that correct? |If we can just go to the next
16 page of this application, and | appreciate your
17 evidence, M. Brown, that you don't think you saw
18 this until the Supreme Court reference, but the
19 two grounds put forward in the application:
0341 20 "(1l) Debra Hall, who was not called at
21 trial, has provided an affidavit
22 contradicting the evidence of Melnyk and
23 Lapchuk. "
24 And is that something that you, at sonme point in
0342 25 1989 or 1990, becane aware was one of the grounds
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1 put forward by David M| gaard?

2 A At sonme point | recall something out of the news

3 medi a about a, the Deborah Hall affidavit

4 exonerating David M| gaard or proving witness
0342 5 lied, or something |like that.

6 Q And based on your read of the transcript, if

7 Deborah Hall's evidence was accepted as being

8 truthful, that being that Craig Melnyk and George

9 Lapchuk |ied about the motel room incident, and in
0342 10 particular |ied when they said David M | gaard

11 re-enacted the crime and |lied when they said he

12 admtted killing or stabbing her, or whatever

13 words were attributed to her, if that had been

14 established as fact can you tell us, again from
0342 15 Saskat chewan Justice's perspective, is that

16 somet hing that would have caused you concern

17 regarding the safety of the verdict?

18 A Yes, absol utely.

19 Q And, secondly, the ground was:
0343 20 "Advances in scientific technol ogy have

21 al |l owed the applicant to discredit the

22 forensic evidence called at his trial

23 and to provide evidence that excul pates

24 hi m as the perpetrator of the crine."”
0343 25 Was it your sense, in reading the transcript, as
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1 to whether or not the frozen senmen was presented

2 at trial as linking David M| gaard to the crime,

3 or what was your sense as to whether it

4 incrimnated him | think you said earlier you
0343 5 didn't think it did him any harm?

6 A Yeah. My sense was, as | say, all | can recall is

7 | don't think the forensic evidence did -- ny

8 recollection is | don't think it did him any harm

9 Q And did you become aware then, at some point in
0343 10 1989, that | guess the second ground was that,

11 based on a report by Dr. Ferris, that he was

12 saying forensic evidence proved that David

13 M | gaard was innocent?

14 A "' m not sure when | became aware of that specific
0344 15 st at ement . Certainly, there was a statement or

16 something in the news media that a forensic

17 scientist, Rex Ferris, had delivered a report

18 i ndicating that David M| gaard was innocent.

19 Q And do you recall at what point you would have
0344 20 reviewed the Dr. Ferris report or |ooked into that

21 in any detail ?

22 A Well, again, | suspect probably not much before

23 the reference because | don't recall seeing that

24 information before the reference was made. Now it
0344 25 may have been there but | just -- | don't recal
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1 it.
2 Q If we can go to 000043, please. And this is a
3 page from Deborah Hall's affidavit that we have
4 been through, this is part of the application, and
0345 5 there is a couple sections here where she sets out
6 her version, at this time, of what M. Melnyk and
7 M . Lapchuk said. And she says | remenmber him
8 sayi ng:
9 “... 'oh yeah right' ...",
0345 10 and then further on down describes, or says that:
11 "Craig Melnyk and George
12 Lapchuk both Iied when they stated in
13 their evidence at trial that David
14 M | gaard re-enacted the murder "
0345 15 And again, even though you didn't get a copy of
16 the application until much later, did you,
17 Saskat chewan Justice, become aware that, at some
18 poi nt before Kim Canmpbell rendered her decision
19 on February 27th, 1991, did you becone aware that
0346 20 one of the grounds was that Deborah Hall was
21 sayi ng Mel nyk and Lapchuk lied at trial about the
22 re-enactment and the adm ssion?
23 A Oh yes, it seens to nme the Ferris stuff and the
24 Deborah Hall stuff was the basis of the original
0346 25 application, and the news media were trunpeting
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1 that fairly early on, so we would have been aware
2 of it well before February of '91.
3 Q Thr ough the medi a?
4 A Yes.
0346 5 Q And would there be any reason, once you became
6 aware of this generally, about these allegations,
7 to do anything on your own, | nmean to do your own
8 i nvestigation while the federal application was
9 pendi ng?
0346 10 A At that point the Federal Government was | ooking
11 into these. | f we had thought about doing a
12 separate investigation | expect we would have
13 concl uded there isn't much nore we can do ot her
14 than get in the way of whatever the Federal
0347 15 Government is doing.
16 Q And so are you telling us that, notw thstandi ng
17 the fact that these allegations are made that have
18 a bearing on provincial interests, the
19 adm nistration of crimnal justice, that you
0347 20 al l owed the Federal Justice department to do their
21 wor k under Section 690; --
22 A Yes.
23 Q -- 1s that fair?
24 A Yes, that's correct.
0347 25 Q Now woul d you have become aware, and you've
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1 mentioned it a couple tinmes, that in late 1989 and
2 certainly into 1990 and onward David M| gaard's
3 case started to attract significant media
4 attention?
0347 5 A Oh yes.
6 Q And di d Saskatchewan Justice formally nonitor and
7 revi ew what was reported in the media about David
8 M | gaard's case around this tinme?
9 A Umm, yes, the -- Ellen Gunn, who was the Director,
0347 10 was i nvolved in doing some of that. W also had a
11 press clipping service that supplied us, on a
12 daily basis, with whatever news stories there were
13 concerning Justice or Justice-related matters, and
14 certainly the M|l gaard materi al would have been a
0348 15 big part of that.
16 Q And woul d Saskatchewan Justice have had an
17 interest, then, in review ng what was being
18 reported in the media about the David M| gaard
19 case?
0348 20 A We were certainly keeping track of it at that
21 poi nt, yes.
22 Q And why?
23 A Um, it sinply relates to our business, our
24 peopl e, and the fact that sooner or later, if
0348 25 there is something to this, the Federal Government
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1 is going to be com ng back to us for sonething.
2 Q And did you have concerns about allegations being
3 made in the media about the Crown or Saskatchewan
4 Justice's involvenment in the original prosecution;
0348 5 woul d that have been a matter of concern?
6 A Umtm, that wasn't initially involved, | don't
7 t hi nk. My sense is that the issue of a prosecutor
8 covering up or failing to disclose, or what have
9 you, was | wouldn't say exclusively after February
0349 10 of "91 but it wasn't -- it wasn't '88-'89 kind of
11 thing, it was --
12 Q A bit later?
13 A -- as things sort of moved on and the M| gaards
14 weren't getting what they wanted.
0349 15 Q And so, again, | think -- and I'll take you
16 t hrough some of the media articles -- 1 think
17 primarily late '89 and starting into 1990, and
18 just to give you a benchmark, | think it was May
19 of 1990 that information came to |ight about Larry
0349 20 Fi sher, Albert Cadrain, Ron Wl son, in the nonths
21 that followed, so around that time frame would
22 Saskat chewan Justice have been nonitoring and
23 reviewing media articles about the David M| gaard
24 case?
0350 25 A Oh yes.
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1 Q And would the reports in the media be information

2 t hat was received by Saskatchewan Justice at the

3 time that would have been information that would

4 form part of the information that Saskatchewan
0350 5 Justice had when it considered whether or not to

6 re-open the investigation into Gail Mller's

7 deat h?

8 A Yes.

9 Q And generally speaking, would it be correct to say
0350 10 that if we | ook at what was alleged in the nmedia,

11 1989, 1990, 1991, wup until your involvement in the

12 reference case, which came about | think in

13 November of 1991, would you have investigated or

14 followed up to try and get information to see what
0351 15 the significance or the merit of what was in the

16 medi a reports, and I'm just tal king generally?

17 pl an on going through these with you, but --

18 A Yes. | know that Ellen Gunn was having

19 conversations with some of the federal officials,
0351 20 | had a few conversations with Eugene W IIliams.

21 They woul d generally advise us sort of where they

22 were in ternms of this application because of

23 course one of the allegations was they were

24 dragging their feet and weren't investigating and
0351 25 t hey woul d, without going into a |ot of detail,
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1 say that, you know, we've done this, we've | ooked
2 at that, there doesn't appear to be anything to
3 t his.
4 Q And so are you telling us that to the extent that
0352 5 there -- and there were sone allegations that were
6 pretty significant in the media throughout the
7 first application; is that fair?
8 A That's right.
9 Q And so there would have been fromtime to time
0352 10 di scussions with federal officials, are you
11 telling us, to get some confort to the province
12 that what is alleged in the media may not be
13 accurate?
14 A | think that was the byproduct of the
0352 15 conversations we had with the Federal Justice
16 peopl e. Qur principal interest, or at |east ny
17 principal interest when | spoke to Eugene WIIians
18 was basically knowi ng where this was, getting some
19 confort that in fact they were actively
03:52 20 investigating and the process was in hand.
21 Q And so when you becane involved in the Supreme
22 Court reference proceedings starting in Novenber,
23 1991, did you personally, and | guess Saskat chewan
24 Justice as well through M. Neufeld and others,
0352 25 become -- or gain nore information that all owed
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1 you to assess what had been reported previously in
2 t he medi a?
3 A Oh, yes, we essentially got nost of the contents
4 of their investigative file.
0353 5 Q The Federal Justice?
6 A That's right.
7 Q So in other words, in Novenber, Decenber, 1991 and
8 into 1992, was Saskatchewan Justice able to then,
9 t hrough the information it received in the
0353 10 reference, do its own review or investigation to
11 determ ne whet her what had been alleged in the
12 medi a was accurate?
13 A Yes.
14 Q And again |I'lIl touch on this in nmore detail |ater,
03:53 15 but presumably then in April of 1992 when you made
16 the, the province made the decision not to re-open
17 the investigation into Gail Mller's death, by
18 that time Saskatchewan Justice would have had nore
19 information than it had in 1990 and 1991 about
0353 20 t hose allegations; is that fair?
21 A Oh, absolutely, yes.
22 Q And that in 1992, April, 1992, when Saskatchewan
23 Justice made its decision, the information it had
24 was not only what was in the nmedia, but what had
03:54 25 been investigated by others and what was | earned
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1 at the Supreme Court?
2 A That's right.
3 Q If we can talk, | want to now just talk about the
4 first application, so 1989, 1990 up until February
0354 5 28t h, 1991. Do you recall, did Saskatchewan
6 Justice have any concerns with the fact that the
7 medi a, either that M. Ml gaard' s supporters were
8 putting forward the grounds of his application or
9 his allegations in the media, did you have any
03:54 10 concern with that or the fact that the nmedia was
11 reporting on it?
12 A Well, you give the news media a good story, of
13 course they are going to report on it. My concern
14 with the way they were presenting this was ny
0355 15 experience with good defence counsel was if they
16 had somet hing that was real gold, they brought it
17 to you, they didn't take it to the news media and
18 try and spin it and give them their view of, give
19 the news nmedia their view of what it anounted to,
03:55 20 they would bring it to us directly and |let us deal
21 with it, let us discover that in fact it's genuine
22 and it's good, so that, frankly, raised some
23 concerns i mmedi ately.
24 Second, if you read those
0355 25 medi a reports, what they tell you is "M . Asper
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says," "Ms. Ml gaard says," there's nothing in

there in terms of, or very little in ternms of real

i nvestigative reporting, nobody going out to
confirm anything and, frankly, nmy view of that is
it's not really worth a whole |ot of val ue.

You said, your earlier words were that it

caused -- the fact that it was in the nmedia, and

believe not brought to, you said to your attention

or to the authorities, that that caused you a
concern initially. Can you el aborate on that?
What do you nean?

Well, it makes nme suspicious. | f you are not
going to bring it to me directly and let me see

exactly what you've got, it makes me suspici ous

t hat maybe you don't have what you are claimng to

have.

Now, at this point, though, when you say brought
it to you, Saskatchewan Justice wasn't directly

i nvolved in this process?

That's correct.

And are you saying that if it was, in your words,
gold, you would have thought that they would have
brought it to Saskatchewan Justice in any event,
notw t hstanding the fact that Federal Justice was

investigating it?
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1 A Well, yes. | mean, at the end of the day they
2 know that if they are successful it's com ng back
3 to us anyway, and even with respect to the federal
4 governnment, as | understand it, the process tended
0357 5 to be news conference first, federal governnent
6 second, and that's -- again, that causes ne sone
7 concern.
8 Q And concern in what way, about --
9 A Well, yeah, if what they've got is substantia
0357 10 information that's going to be of real assistance
11 to their case, you don't take it to the news nedia
12 first, you take it to the people who can do you
13 t he mopst good.
14 Q Bei ng whom?
0357 15 A Bei ng the Federal Mnister's officials.
16 Q So are you telling us that that, that the manner
17 in which they were providing information not only
18 to you, but to Federal Justice, caused you a
19 concern?
0357 20 A Yes.
21 Q And what if anything did it cause Saskatchewan
22 Justice to think about the credibility and
23 reliability of what was being reported in the
24 medi a?
0357 25 A Well, it seemed to be certainly sensational and
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1 guoted in, or given to the news media in the form
2 of sensational headlines as opposed to sinply
3 giving them the straight goods and saying here's,
4 you know, here's the document, this is what she
0358 5 said, that and, as it turned out, it seemed |ike
6 they were trickling the information out, you know,
7 the first thing they gave out was the Deborah Hal
8 and the Rex Ferris stuff, then they would trickle
9 out alittle more information, maybe W I son or
03:58 10 what ever it was, and that seemed to ne to be nore
11 aimed at a publicity game than really providing us
12 with information.
13 COWM SSI ONER MacCALLUM: VWhen you say they,
14 you are referring to the M| gaard group?
0359 15 A The M | gaard group, yes.
16 COMM SSI ONER MacCALLUM: Okay.
17 A Than really providing us with information upon
18 whi ch you could sort of sit down and review this
19 conviction properly.
0359 20 BY MR. HODSON:
21 Q And did your, these observations that you are
22 telling us about, did they influence Saskatchewan
23 Justice's review of the information |later on and,
24 in particular, in April of 1992 when you
0359 25 consi dered, based on the information you had,
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1 whet her the investigation into Gail MIler's death

2 shoul d have been re-opened?

3 A Well, certainly by then we had seen all of this

4 stuff trotted before the Supreme Court, it had
0359 5 been fully explored and exposed, and by then, to

6 be perfectly honest with you, | would think the

7 M | gaard camp didn't have a lot of credibility

8 left with us and that is bound to have sone i nmpact

9 on how you deal with what they are saying and what
0400 10 we're going to do. | think though, frankly, that

11 t he decision not to re-open was based nmore on what

12 we | earned at the Supreme Court, the |ack of

13 substance to their allegations, and the Supreme

14 Court decision than the nonsense that went on
0400 15 ahead of that.

16 Q And what are you referring to by nonsense?

17 A The news medi a canpai gn that was waged by the

18 M | gaard canmp, an effective canpaign | would say,

19 but not one that for our purposes instills a |ot
0400 20 of trust.

21 Q And what do you mean, effective in what way?

22 A Forced the mnister's hand.

23 Q You are talking the Federal M nister?

24 A The Federal Mnister's hand when there wasn't
04:00 25 going to be any remedy granted.
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1 Q And so you are tal king about the second
2 application and the reference to the Supreme
3 Court ?
4 A That's right.
0400 5 Q And so it was your view that the media canpaign
6 may have been a significant factor, if not the
7 factor, that resulted in the Supreme Court
8 reference being held?
9 A Yes.
o401 10 Q And that in rise gave at |east a remedy in the
11 sense that M. Ml gaard's conviction was set
12 asi de?
13 A Well, yes, he ended up free.
14 Q However, | take it your view of what the Supreme
o401 15 Court determ ned, that what they found in their
16 decision, | believe we see in some documents, your
17 view that their conclusions weren't favourable to
18 M. Mlgaard; is that fair?
19 A That's fair, yes.
0401 20 Q And when you said the media canpai gn was not, |
21 can't recall your words, but sonething to the
22 effect not suitable or good for your purposes,
23 what did you mean by that?
24 A Well, when people are arguing their case in the
0401 25 news media, it just doesn't instill confidence in
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1 Justice Department officials that they've got a
2 particularly good case, that the information
3 t hey' ve got is solid and substanti al . I f they had
4 that, as | say, our experience is you get that
0402 5 directly, you don't have to pull it out of the
6 newspaper .
7 Q And do you think that col oured or prejudiced the
8 vi ew Saskatchewan Justice took of the information
9 t hat was provided by and on behalf of David
04:02 10 M | gaard?
11 A Oh, | think that's probably true. W certainly
12 woul dn't accept anything we would have read in the
13 newspapers or heard on television without
14 substantially checking it out.
04:02 15 Q Did it cause you -- are you telling us it caused
16 you to be more suspicious and doubtful of
17 i nformati on provided by them because of your
18 experience?
19 A Certainly as things progressed and the canpai gn
04:02 20 became sharper and directed at people and stuff
21 li ke that, yes, it did, because certainly we had
22 all worked with Serge Kujawa and Bobs Cal dwell, we
23 knew themto be the types who would not get
24 t hemsel ves involved in cover-ups and conspiracies,
0403 25 we worked with the Saskatoon Police Service, we
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1 didn't believe the things that were being said

2 about them

3 Q And what effect, if any, did that have on how you

4 | ooked at other information provided by their
0403 5 group to you?

6 A The honest answer is | think that prejudices your

7 view and it's hard to get past that someti nmes.

8 Q If we could go to 025909, and I won't take you

9 t hrough all of the media articles, M. Brown, |
04:03 10 just propose to touch on some of the key ones.

11 This is August 5, 1989, it's a report in the

12 Saturday Free Press by a fellow named Dan Lett.

13 s that a writer --

14 COWM SSI ONER Mac CALLUM: " m sorry, | can't
0404 15 read that nunber.

16 BY MR. HODSON:

17 Q Oh, 025909, and | believe this is the first

18 article, that there may have been one back in

19 1980, but | think this is the first article in
04:04 20 1989. Did you become aware of who Dan Lett was,

21 was he someone who wrote about the matters

22 frequently?

23 A | eventually became aware of who Dan Lett was. He

24 appeared to have some connection with David Asper
04:04 25 for certain in Wnnipeg. Ot her than that, |
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1 didn't know him from anybody.

2 Q And this is a story August 5, 1989, and go to the

3 next page, and we have been through this passage

4 with other witnesses, but this is a -- |'m not
0404 5 sure what the correct termis, byline or

6 sub- headl i ne, Proves innocence:

7 "According to Ferris's report, in which

8 he re-exam ned extensively the trial

9 transcri pts and physical evidence, the
04:05 10 senmen sanple was incorrectly analysed by

11 RCMP pat hol ogi sts and in fact proves

12 M | gaard's innocence."

13 And again, is this, | believe this is an article

14 that came from government records. Was this
0405 15 sonmet hi ng you woul d have been famliar with?

16 A | m ght have read that. | don't know.

17 Q And again, is it fair to say that if it was part

18 of the Government of Saskatchewan's medi a

19 clippings, that it would be something that would
04:05 20 be read by someone else?

21 A Somebody woul d have read it, yes. Very likely

22 Ellen Gunn, if not ne.

23 Q And would you agree that if what is reported here

24 is true, that if Ferris' report does prove David
04:05 25 M | gaard's innocence, that that would be something
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1 of significance to Saskatchewan Justice regardl ess
2 of whether there's an ongoing Section 690 revi ew?
3 A Yes, that would be the case.
4 Q And are you able to tell us whether or not
0406 5 Saskat chewan Justice would have followed up with,
6 in light of this information, and | appreciate
7 that there's many, many articles, but just
8 general |y speaking, what was your, or Saskatchewan
9 Justice's approach during the first application
0406 10 when media reports would put forward statenments
11 like this that would, if true, suggest, nunber
12 one, a m scarriage of justice, and two, possible
13 m sconduct on the part of either police and/or
14 Crown officials?
0406 15 A Well, we were satisfied that the federal
16 government was doing whatever we would ultimtely
17 do with it and that is investigate the matter
18 t horoughly. At that point, having us charge in
19 and potentially interrupt that process, didn't
04:07 20 seem to make much sense. They woul d be doing it
21 anyway.
22 Q If -- let me ask it this way. |f there had been
23 no Section 690 application filed --
24 A Well, that's a very different matter.
04:07 25 Q Yeah -- and this article appeared in the
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1 newspaper, can you tell us what steps Saskatchewan
2 Justice would have taken?
3 A Well, we would want to know -- well, we would want
4 Rex Ferris' report and we would want to have it
0407 5 exam ned by the police, by the RCMP.
6 Q And so can | take it from that answer, M. Brown,
7 that while the first application was pending
8 bef ore the Federal M nister, that when matters
9 such as this appeared in the media suggesting a
04:07 10 m scarriage of justice and/or m sconduct on the
11 part of Crown and/or police, that you would have
12 deferred to the Federal Justice Departnment and
13 all owed them to conplete their investigation?
14 A Yes.
04:07 15 Q As opposed to going off on your own?
16 A That's correct.
17 Q And had there not been a Section 690 application
18 pending, this is the type of information that
19 woul d have caused Saskatchewan Justice to
04:08 20 i nvestigate, at |east investigate the allegations;
21 is that fair?
22 A Yes, either Deborah Hall's statenment alone or this
23 al one woul d have been enough.
24 Q Or perhaps even re-open the investigation into the
04:08 25 death of Gail MIller; is that a possibility as
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1 wel | ?

2 A Well, the first thing | think we would do is we

3 woul d | ook at specifically the new evidence being

4 put forward and if it turns out that it has sonme
0408 5 apparent credibility, then yes, that's the next

6 | ogi cal step.

7 Q Can you tell us what --

8 COMM SSI ONER MacCALLUM: Just excuse me for

9 hal f a sec. | just wanted to, for the sake of
04:08 10 our record, differentiate between the Hall

11 affidavit and the Hall statement she gave to

12 WIilliams arising fromthe affidavit, so you neant

13 to say her affidavit?

14 A Her affidavit, yes.
0408 15 COMM SSI ONER Mac CALLUM: Thank you.

16 BY MR. HODSON:

17 Q And so just so we're clear, | think you are saying

18 t hat Saskat chewan Justice, and these are ny words,

19 not yours, but took some confort that everything
04:09 20 t hat was being alleged in the media was being

21 investigated by Federal Justice officials in the

22 context of the Section 690 application and

23 t herefore Saskatchewan Justice did not have to do

24 their own investigation; is that a fair way to put
04:09 25 it?
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1 A That's correct, yes.
2 Q And but for the Section 690 application,
3 Saskat chewan Justice woul d have investigated what
4 had been put forward in the medi a?
0409 5 A Yes.
6 Q Can | get your coment on, and again | alluded to
7 this earlier, Saskatchewan Justice is, and | guess
8 coupled with the police, provincial police, are
9 t he ones responsible for investigating and
0409 10 apprehendi ng perpetrators of a crime; correct?
11 A That's right.
12 Q And so here, can you comment on the fact that, and
13 you alluded to it earlier, that if the wrong
14 person has been convicted, then the guilty party,
0409 15 person is still out there; correct?
16 A That's right.
17 Q And so here in this article it says Proves
18 i nnocence and goes on to talk about that, and that
19 if that is indeed correct, then that means the
0410 20 person who killed Gail MIller is still out there,
21 which is -- is it fair to say that's a provincial
22 concern?
23 A Yes, that would be correct.
24 Q So how do you deal with that, in that out in the
0410 25 media it's saying |ookit, here's everything, and
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1 we'll see this a bit |ater when we get into nedia
2 articles that not only identify another
3 per petrator, but then actually name Larry Fisher
4 and have reports that say he is the person who
0410 5 killed Gail M I ler, and just your coment on that,
6 as to whether that changed things for Saskatchewan
7 Justice when these allegations were now | ookit,
8 here is the real killer and it's the province's
9 responsibility and/or -- 1 don't mean to say
o410 10 Saskat chewan Justice, but either the police and/or
11 Saskat chewan Justice who are the parties that
12 woul d be responsible for investigating and
13 prosecuting that?
14 A Well, | mean, again, whether it's just a Rex
o411 15 Ferris kind of thing or whether it's the nam ng of
16 Larry Fisher, at the end of the day we were
17 satisfied that the federal government is going to
18 investigate all of this information, do the very
19 same thing we would do and there was no need for
0411 20 us to conduct a redundant investigation.
21 Q And so when we get into those allegations, if the
22 public is saying okay, |I've read in the media that
23 a forensic report proves David M| gaard's
24 i nnocence, |'ve now read that Larry Fisher is the
0411 25 real killer, why are you not out investigating and
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1 prosecuting him s the answer, well, these are
2 all allegations that are being reviewed by the
3 Federal Justice Department and we're going to wait
4 for their decision before we decide whether to
0411 5 take any action?
6 A Well, they are being investigated -- there's nore
7 to it than just being reviewed, they are being
8 investigated, and | have confidence that if the
9 Federal Justice Department came across sonmet hing
0412 10 that in fact indicated Larry Fisher was the guilty
11 party, they would have notified us inmmediately and
12 not waited until the mnister was ready to do her
13 conpl ete response.
14 Q And so is it fair to say that you trusted the
0412 15 system that was in place and, in particular, the
16 role of Federal Justice, the role of the Federal
17 Depart ment of Justice in the Section 690 review
18 process to investigate these matters?
19 A Yes.
0412 20 Q If we can go to 004715, and actually, if we can
21 just go back to that article, sorry, the previous
22 one, and | think you've told us that if true, this
23 information that's cited here in the article about
24 Ferris' report proving David Ml gaard's innocence,
0413 25 if this information were true, namely, what the
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1 Ferris report says and proves, would that provide
2 a basis for Saskatchewan Justice to re-open the
3 investigation into the death of Gail MIller?
4 A Yes, if it were true.
0413 5 Q And | think you told us that at this time
6 Saskat chewan Justice did not take any steps to
7 follow up on this informati on because you were
8 wai ting for Federal Justice to do their review, or
9 to conplete their investigation; is that correct?
0413 10 A That is correct.
11 Q Did you later learn, and in particular around the
12 time of the Supreme Court reference preparation,
13 more informati on about the merits of this
14 al |l egation?
0413 15 A Oh, yes, yes.
16 Q And can you tell us, once nore information was
17 obt ai ned about this allegation, what concl usions
18 di d Saskatchewan Justice reach with respect to the
19 credibility and reliability of this information as
0413 20 a basis to re-open the investigation into the
21 death of Gail MIller?
22 A Well, | assunme you are referring to all of the
23 i nformation?
24 Q " mjust talking about the Ferris report.
0414 25 A Oh, just the Ferris report. The information I
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believe we got with respect to the Ferris report
was that a good deal of it was over reaching in
the sense that he was conmmenting on stuff that he
really had no particular qualifications to comment
on, drawi ng inferences essentially that the jury
was urged to draw by Justice Tallis and chose not
to do it, things |like, you know, there's not
enough time for this and so on, and |I know there
was a consi derable concern with the conpl eteness,
shall | say, of Dr. Ferris' responses to the
federal investigators, they were trying to
determ ne what he did vis-a-vis the DNA, what
results he obtained, and he would never sort of
answer them directly or conpletely, so there was
some consi derabl e suspicion with respect to
everything Ferris did.

What about this issue, and | think where this
article stems fromis his suggestion that based on
t he exam nation of the frozen semen, that that
woul d exclude David M| gaard as the donor of the
semen and that the Crown put the senmen forward as,
(a), belonging to the perpetrator, and (b), com ng
from David M | gaard, what about that? | think
that was the allegation that was repeated nost

often in the media, that on the basis of the fact
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1 that David M| gaard was a non-secretor, or that
2 was the evidence at trial, that the frozen senmen
3 could not have come from him
4 A My recollection of what we got from the federa
0415 5 government prior to the reference was that their
6 work or the RCMP work with respect to that or the
7 opi nion that they received with respect to that
8 i ndi cated that that wasn't true, that it did not
9 exonerate David M| gaard.
0415 10 Q Okay. And so am | correct that when it came time
11 for Saskatchewan Justice to consider re-opening
12 the investigation into the death of Gail MIler,
13 di d Saskatchewan Justice put any wei ght or
14 credibility on the Dr. Ferris report and, in
0416 15 particular, his assertion as reported here, that
16 it proved David M| gaard's innocence?
17 A No, none.
18 Q If we can go to 004715, this is an October 19th,
19 1989 St ar Phoenix article, and this relates to a
0416 20 story about 'Unstable' juror may have convicted
21 wrong man in 1970, and it's a fellow by the name
22 of Fernley Cooney, and there's a report here where
23 he said "he was mentally unstable during the
24 trial" and went on to talk a bit further about
0416 25 what happened. Do you have any recollection of
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this information and any significance Saskatchewan
Justice may have placed on it?
No. |'ve seen the report since. | don't recall

hearing about a Fernley Cooney or a concern with

the jury.

| don't believe -- the evidence at |east the

Comm ssi on has heard, | don't believe beyond this
article, | think Eugene WIlliams' evidence was

t hat he was concerned about violating the Crim na
Code and that's why he did not follow up with him
Yeah.
And | don't believe there's any evidence at the
reference on that. Do you have any recollection
of this?
Oh, no, there certainly wasn't at the reference.
Go to 220222, please, and this is an October 22,
1989 article by Dan Lett, and if we can actually
just rotate it here so we can read it. This is --
and this deals with the Deborah Hall nmotel room
information and I'Ill just go through parts of it,
M . Brown, and ask you sonme questions, it says:
"A police statement froma witness who
directly refuted daming testinmny given
at the 1969 murder trial of David

M | gaard has been released by the
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federal Justice Department 20 years

after he was convicted."

And then if we can just go back to -- | need to
go there, please -- and here it goes on to say
about :

"Asper said it also raises serious
questi ons about whether two wi tnesses
who gave dammi ng evidence at the trial
were lying."
And that's referring to Mel nyk and Lapchuk, and
it says here, the statement -- sorry, if we can
just scroll down, the statenent -- and this is
referring to | think the Ute Frank statement:
"The statenment, released |ast week,
contradicts testinony fromtwo men who
say they saw M | gaard re-enact the
murder in a Regina hotel room
Asper said the statenment was
t aken by Saskatoon police in Jan. 1970
from Ute Frank, an acquai ntance of
M | gaard, who was one of several people
in the hotel roomin May, 1969."
And if we can just go to the right-hand side,
pl ease, flip it over, and here:

"Both men came forward with the evidence
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1 just two weeks before the trial -- after

2 they were arrested and charged with

3 various offences, including fraud and

4 armed robbery.
0419 5 M | gaard deni ed the event

6 ever took place, but it wasn't until

7 1986 that Asper said he was able to

8 secure an affidavit from Deborah Hall, a

9 Saskat oon hairdresser who was also in
0419 10 his hotel room™

11 And:

12 "Hal |l swore that M| gaard did not

13 re-enact the murder, but even though

14 police knew she was in the room she was
0419 15 never interviewed, Asper said.

16 Asper said Hall's affidavit

17 had no corroboration until earlier this

18 mont h, when the Justice Department

19 rel eased Ute Frank's statement taken at
0420 20 the same tinme as those from Lapchuk and

21 Mel nyk. "

22 If we can scroll down:

23 "Frank made no mention in her statenment

24 of Ml gaard re-enacting the nurder. She
0420 25 said, "l recall asking Ml gaard if he
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1 killed that nurse they were talking
2 about and he just | ooked at me and
3 smled oddly."
4 Asper said either of the
0420 5 statements fromthe two women, if used
6 at the trial, could have successfully
7 refuted Lapchuk's and Mel nyk's
8 testimony, which was consi dered very
9 power ful and persuasive.
0420 10 Asper said he's puzzled why
11 the police would take the statenent and
12 is unsure about whether M| gaard's
13 counsel even knew the statement
14 exi sted."
0420 15 Now are you able to tell us whether this is
16 information, this article would have been
17 revi ewed by sonebody at Saskatchewan Justice at
18 the time, | think is your --
19 A | would assume so, yes.
0420 20 Q And, again, do you have any recollection of this,
21 at the time, causing Saskatchewan Justice any
22 concern, or was it same answer as before, you
23 woul d have allowed -- or presunmed Federal Justice
24 woul d review it?
0420 25 A Well, certainly, we would have been inclined to
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 178 - Wednesday, September 6th, 2006

Page 37204
1 | eave it with Federal Justice. The only
2 recollection | have of this is that, whether it
3 was me who spoke to sonebody at the Federal
4 Government or Ellen Gunn, that we were told "well,
0421 5 that's not exactly what Ute Frank said", that
6 "there is no evidence that contradicts Melnyk and
7 Lapchuk" .
8 Q OCkay. So that would have been -- was that at some
9 poi nt before the mnister's decision in February
0421 10 '907?
11 A | think so, yes.
12 Q Sorry, and we know from the record that M.
13 WIilliams interviewed Deborah Hall in November of
14 1989, and | take it during the Supreme Court
0421 15 reference you would have beconme aware of the
16 transcript of his exam nation of her under oath
17 where she, | think, gave additional information
18 about her recollection of the nmotel room as
19 conpared to what was in her affidavit?
0421 20 A That's correct.
21 Q And so you think, at some point prior to the
22 m ni ster's decision, you would have been nmade
23 aware that she did not contradict Melnyk and
24 Lapchuk' s evidence; is that --
0422 25 A That's correct.
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1 Q And again, just if we could sort of go back to the

2 full page, if the information in this newspaper

3 article were true would this information provide a

4 basis for Saskatchewan Justice to re-open the
0422 5 investigation into the death of Gail Mller?

6 A Well certainly, if you had evidence that

7 di scounted Mel nyk and Lapchuk's account of what

8 happened, again nmy advice would have been that

9 t hat was very significant and would have warranted
0422 10 further investigation by the police.

11 Q And did you later learn, and in particular at

12 this, in your preparations for and conduct of the

13 Supreme Court reference, nmore information about

14 the merits of the matters raised in this newspaper
0422 15 article?

16 A Yes, well, we got the statements that were taken

17 by the federal Department of Justice.

18 Q And once this nmore information was obtained about

19 the allegations in this article what concl usions
0423 20 di d Saskatchewan Justice reach with respect to the

21 credibility and reliability of this information as

22 a basis to re-open the investigation into the

23 death of Gail MIller?

24 A It did not provide a basis to re-open an
0423 25 i nvestigation.
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1 Q And why not ?
2 A Because it's my recollection, certainly with
3 respect to Deborah Hall, but | also have that same
4 recollection with respect to Ute Frank's
0423 5 statement, was that in fact she does not
6 contradict, or neither one of them contradicted
7 what Mel nyk and Lapchuk said, and in fact Deborah
8 Hall, once a nmore expansive statement was taken
9 from her, tended to confirmit. She just viewed
0423 10 it as a joke.
11 Q And on that point, that she perceived it as a joke
12 wher eas Mel nyk and Lapchuk may not have, was that
13 of significance? O tell me what significance, if
14 any, did that have in your view of that as being a
0423 15 ground to re-open the investigation into Gail
16 MIler?
17 A Well it means that the incident happened, that
18 David said and did those things, she didn't take
19 it seriously but that's her interpretation.
0424 20 Q And does that change the fact that Melnyk and
21 Lapchuk had a different interpretation?
22 A No. | mean presunme -- | don't recall but I
23 suspect again, when Tallis cross-exam ned him |
24 suspect that that was where he was goi ng. | seem
04:24 25 to recall that the suggestion was that this was
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1 just a joke or sonme crude remark by David.
2 Q M. Tallis' evidence before the Comm ssion, and |
3 believe the record at trial reflects this, that he
4 did not ask M. Melnyk and Lapchuk directly --
0424 5 A Ckay.
6 Q -- about whether it was a joke because he had
7 interviewed Ute Frank just prior and, based on
8 what Ute Frank told him about the nmotel room
9 incident, he did not want to ask the question
04:24 10 because of his concern about what the answer m ght
11 be, or words to that effect. | think that was his
12 evidence, and M. Tallis indicated that Ute Frank,
13 in many respects, corroborated what M. Melnyk and
14 M . Lapchuk said.
0425 15 A Well, | will defer to his recollection, | -- |
16 haven't read that transcript in a long time, but
17 - -
18 Q But, again, as far as in April of 1992 then, as
19 far as Saskatchewan Justice's decision to re-open
0425 20 the investigation into the death of Gail MIler,
21 did the allegations relating to the motel room
22 incident that we've just witnessed in this article
23 and later, not only in the media but as well there
24 was an affidavit filed and other direct
0425 25 information, in fact these wi tnesses were call ed
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to the Supreme Court; is that correct?
That's right, yes.
And so is it your evidence that the nmotel room
incident, and any allegations relating to that,
did not provide a basis for Saskatchewan Justice
to re-open the investigation into Gail Mller's
deat h?
That's correct.
If we can go to 004817. And this is an article,
it's not stated on here M. Comm ssioner, but it's
January 23, 1990, M| gaard tastes freedom word on
review '"immnent'. And it says here:
"The department, although it
has issued no statenment on M| gaard's

case, has told his |lawyers a verdict on

t he new evidence is '"immnent'."
And then if | --
COWM SSI ONER Mac CALLUM: " m sorry, again |
have to ask for the doc. ID, | can't read it.

MR. HODSON: 004816 is the doc. ID and this
is page 817.
COMM SSI ONER MacCALLUM:  Thanks.
BY MR. HODSON:
And then if we can go to the next page, being

004816, and this appears to be a note attached to
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1 the article:

2 "Murray - would you phone Fed Justice &

3 check on status of this",

4 presumably that's Ellen Gunn; is that correct?
0427 5 A That's her writing, yes.

6 Q And her writing here:

7 "2 to 3 weeks before any decision made

8 L

9 A That's my writing.
0427 10 Q " according to Gene WIllians."

11 A Yes.

12 Q And can we take it, fromthat, that in |ight of

13 what was in the newspaper article Ellen Gunn asked

14 you to phone Federal Justice to find out where
0427 15 they were at and you reported back "2 to 3 weeks

16 away" ?

17 A Yes.

18 Q Do you recall whether M., in your discussions

19 with M. WIlliams before Kim Canpbell's decision
0427 20 was rendered, did he share with you any

21 i nformati on about what the m nister was going to

22 deci de or m ght decide?

23 A No. No. The only tinme we ever got into any

24 di scussi ons about what m ght happen was after the
0427 25 first application had been rejected and we were
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1 moving into the fall in 1991. At that point there

2 was di scussions about what kind of reference there

3 m ght be, if there was a reference, and there

4 seemed to be a consensus that something had to be
0428 5 done.

6 COVMM SSI ONER MacCALLUM: Well maybe |

7 m sunderstood you a little while ago, | thought I

8 heard you say that you were having

9 conversations -- "you" meaning your officials or
0428 10 Ellen Gunn -- with Justice officials and got the

11 i mpression that there wasn't much to the

12 application?

13 A Umtm, at that -- yes. They weren't -- the one

14 thing the Federal Justice officials never told us
0428 15 was what their advice to the mnister was going to

16 be. They told us fromtinme to tinme what they had

17 di scovered, but they never told us what the advice

18 was, and they never told us what the m nister was

19 going to do until, again, the fall of '91 when it
04:28 20 was obvi ous somet hing had to be done by way of a

21 public airing, a public reference.

22 BY MR. HODSON:

23 Q And so, prior to February 27, 1991 and receivVving

24 the -- a copy of Kim Canpbell's letter, was
0429 25 Saskat chewan Justice aware of what she was goi ng
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1 to decide?

2 A | think it's fair to say that we were reasonably

3 confident that the application was going to be

4 rejected, but that was based on having obtained
0429 5 these little snippets of information throughout

6 the past two years with respect to what they had

7 been finding in terms of the specifics that were

8 being all eged by the M I gaard people.

9 Q And, if a remedy were to be granted, would you
0429 10 have expected a call in advance because the matter

11 woul d be going back into the Saskatchewan courts?

12 A There woul d have been a courtesy call in advance,

13 yes.

14 Q And so is it your evidence that prior to February
0429 15 27, 1991, then, that there was no formal

16 i ndication to Saskatchewan Justice about what the

17 m ni ster had decided or would decide?

18 A ' m not aware of anything. | certainly didn't get

19 that information.
04:30 20 Q | see it's 4:30, probably an appropriate spot to

21 break.

22 (Adj ourned at 4:30 p.m)

23

24

25
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