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1 Transcri pt of Proceedings
2 (Reconvened at 9:00 a.m)
3 COMM SSI ONER Mac CALLUM: Good nmor ni ng.
4 ALL COUNSEL: Good mor ni ng.
5 MURRAY BROWN, continued:
6 BY MR. HODSON:
7 Q Good norning, M. Brown. | just want to clear up
8 a matter yesterday. Just call up a couple
9 documents. The first is 026935. And this was the
09:05 10 letter of April 20th, 1992 from M. Wlch to
11 M. Mtchell, and in the course of ny questioning
12 yesterday, if we can call up 164797, | had asked
13 you a bit about a letter back.
14 And, M. Comm ssioner, |'II
09:06 15 just identify these for the record. This was the
16 docunment that, if we can go to the second page,
17 has the April 30th, 1992, and | think you advised
18 that that may be a function of the word processing
19 system the dates?
09:06 20 A Well, it -- given that these are prepared on a
21 templ ate and that there's only -- the date entry
22 is automated, it should have been the same date
23 t hr oughout . | have no idea how you could end up
24 with a -- one date on the front page and a
09:06 25 di fferent one on the second page. That's just
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strange.
If we can go to 33 -- and | asked you about this
| etter and you had some, | think your answers were

some of this |language was not yours. And if we
can go to 334791, what | amtrying to do is to
identify what | think is the letter that actually
went back to M. Wblch, and this is your fax to
M . Fainstein of May 8th, 1992 and it says:

"Ron - this just went out to H W this

afternoon.”

" Re: M | gaard

This went by mail to Wbl ch today, May 8
And if we can go to the next page, next page,
this is a May 8th letter, and you will see it
starts off saying:

"1 have reviewed and

consi dered the issues raised in your

letter of April 20, 1992 and the

mat eri al you have provided to ne. I n

your |etter you requested two things:

first that | order ...",
etcetera. And then the next page you'll see --
scroll down please -- there the letter without

the prepared by and a blind carbon copy, and can
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1 we -- and | have had a chance to review this with
2 you this morning briefly, M. Brown. But can you
3 confirm it appears that the May 8th letter, this
4 document here is the actual reply that went out
0908 5 and the other documents would have been drafts,
6 internal drafts; is that a fair inference for
7 t hat ?
8 A Yes, that's the case, if | sent it out to Ron
9 Fainstein it would have been because | was aware
09:08 10 that the mnister's office had just sent that out.
11 Q If we can go back to the previous page, please.
12 And presumably, if there had been a letter that
13 went out to M. Wil ch on April 22nd or April 30th,
14 can we assume that that would have been referred
09:08 15 to in this letter, and that the opening remarks
16 responding to that letter would indicate that this
17 is the first and only reply back?
18 A That's the only reply, yes.
19 Q Yes. If we can go to 033150. And this is a
09:09 20 letter March 9th, 1993 to a M. Samr Kul karni,
21 and if we can just go to the | ast page, this
22 | etter is signed by you as director of appeals, or
23 on your behalf; is that correct?
24 A Yes.
09:09 25 Q Go back to the first page. And it appears on the
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1 file that, or at |east on the documents we have,
2 that fromtime to tinme you would be writing to
3 members of the public who wrote in relating to the
4 Supreme Court decision or the David M| gaard
09:09 5 matter; is that fair?
6 A Well | prepared responses for the mnister, for
7 the deputy mnister, and if somebody wrote
8 directly to me then | would prepare the
9 response --
09:09 10 Q Ckay.
11 A -- and send it out in my own nane.
12 Q And just generally can you -- | don't have copi es,
13 and |'m not sure that we need to get them of the
14 | etters that came in from members of the public --
09:10 15 but, generally, what were the types of issues that
16 were being raised in letters being sent in that
17 you saw? This is 1993, '94 and '95, that tinme
18 frame?
19 A Well, they generally reflected the concerns being
09:10 20 rai sed by the M| gaard people and reported in the
21 newspapers that were still reporting on that
22 matter, and they would, you know, typically
23 contain things like, well, the Court hadn't done a
24 conplete review or had limted what they would
09:10 25 | ook at, and things |ike that.
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1 Q And if we can go to page 152, please. You note
2 here, you say:
3 "As a personal aside, |
4 suspect the Court's decision was nuch
09:10 5 i nfluenced by synmpathy for M. M gaard
6 as a person; a synmpathy which | share.
7 If a sixteen year old commtted a
8 simlar crime today, he would be subject
9 to prosecution under the Young
09:11 10 Of fender's Act. The maxi mum penalty for
11 murder, if tried as a young offender, is
12 three years in jail and two years of
13 intensive probation supervision. | f
14 raised to adult court, the maximum
09:11 15 penalty is ten years. \When the Suprenme
16 Court sat to hear this reference, M.
17 M | gaard had already been in jail for
18 al nost twenty-three years. MWhat's nore,
19 because of continuing nental health and
09:11 20 behavi our problems, the chance of the
21 Par ol e Board taking a chance and
22 rel easing himon parole, was not great.
23 In short, he had already served two to
24 four times what someone convicted of a
09:11 25 simlar crime today would serve and the
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1 prospect of parole was not good. In ny
2 opi nion this consideration was very much
3 in the m nds of the judges. | ndeed, it
4 became cl ear even before the hearing
0911 5 started that whatever David M| gaard was
6 or was not able to prove, he would
7 likely be freed fromjail unless we
8 could prove there was a very good reason
9 to keep him |l ocked up. That's why a new
09:12 10 trial was ordered when the Court knew
11 very well no new trial was possible.
12 That's why they effectively directed the
13 Attorney General of Saskatchewan not to
14 even try to run a new trial. And that's
09:12 15 why they direct the federal Mnister to
16 pardon M. Ml gaard if we ignored their
17 broad hint, ran a new trial and got a
18 conviction. The court knew that with
19 all this there is no way the province
09:12 20 would run a new trial. | am satisfied
21 that in the final analysis, the Supreme
22 Court judges were satisfied he was
23 guilty of Gail MIller's murder. Readi ng
24 bet ween the |ines of the judgenment,
09:12 25 that's the only conclusion | can come
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1 to. On the other hand, |I'm sure M.
2 Asper will give you a different
3 interpretation of the judgenent and I
4 urge you to seek his views."
09:12 5 Woul d that fairly reflect your views at the time,
6 M. Brown, that part that | read to you?
7 A Yes.
8 Q And is there anything there that you wish to
9 el aborate on?
09:12 10 A Um, no, it -- as | said, once we saw the -- or
11 once we nmet with the Court there was some
12 i ndication that there was some synmpathy for David
13 M | gaard. The test or the options set out at the
14 end of February, | think, made it clear that they
09:13 15 had consi derable synpathy for him otherw se you
16 woul dn't have had that |ast option put out there,
17 and | can certainly understand that and, as | said
18 in the letter, | share that view. \Whatever the
19 public interest is in obtaining justice, or
09:13 20 what ever they choose to call | ocking someone up
21 i ke that, going into jail at the age of 16, a
22 good-1 ooking boy |ike David M | gaard, boy,
23 that's -- that's more than puni shment enough after
24 22 years in there.
09:13 25 Q If we can go to 033051. And, again, this is a
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1 | etter May 20th, 1993. The | ast page, we don't

2 need to go to it, but prepared -- it says the

3 mnister's letter prepared by Murray Brown. I we

4 can go to page 053, and just this comment, and I
09:14 5 wanted to ask you to el aborate on it. The letter

6 st ates:

7 "Sixth, | should caution you

8 with respect to what the Court meant

9 when it said there is new evidence that
09:14 10 ‘could reasonably be expected to have

11 affected the verdict'. This should not

12 be read as neaning the Supreme Court

13 t hought the inevitable result of

14 consi dering that new evidence would be a
09:14 15 finding of not guilty. Had t hey meant

16 that, they would have suggested a

17 verdi ct of acquittal be entered. Al l

18 they mean in this instance is that the

19 jury would have to consider this new
09:14 20 evi dence when deliberating on their

21 verdi ct. In this regard, however, |

22 again note the court also concludes

23 there is still enough evidence to

24 warrant a guilty verdict."
09:15 25 And would this have been your words or your
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1 sentiment at the time?

2 A Well, that's my reflection of what the Supreme

3 Court thought. | personally, for what it was

4 worth, wasn't sure that you had much -- or that we
0915 5 woul d have been able to prove a case at that

6 poi nt .

7 Q Just as far as this question, though, about when

8 t he Court says:

9 "... that 'could reasonably be expected
09:15 10 to have affected the verdict' ...",

11 | take it what you are saying is that if the

12 Court was of the view that -- what they viewed

13 was it would affect the verdict and that the new

14 evidence would result in an acquittal, they would
09:15 15 have said so?

16 A Well, if they were of the view that the only

17 result that you could get out of a new trial was a

18 verdict of not guilty, they would have suggested

19 the mnister set aside the conviction and enter an
09:15 20 acquittal.

21 Q And so the fact that they ordered a new trial,

22 even in light of the fact that there was this new

23 evi dence, suggested that it was still open for --

24 A Their view was it was still a contest, yes.
09:16 25 Q 033451. And, again, this is a letter fromthe
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1 m ni ster, the back page shows it's prepared by
2 Murray Brown, and this is a letter responding to a
3 letter to Dwayne Lingenfelter from a, sonmeone from
4 Ontario, and the letter starts out:
09:16 5 "At the outset, |let nme point
6 out that the 'facts' disclosed by the
7 television program you've referred to
8 have very little resenmblance to the
9 evi dence produced before the Supreme
09:16 10 Court. You may have noticed that there
11 was no attenpt nmade to present any other
12 point of view. There was a good reason
13 for that. When the other evidence was
14 presented and the hard questi ons asked
09:16 15 during the Supreme Court hearing, M.
16 M | gaard's argunments were shown to be
17 basel ess and his claimto innocence
18 could not stand up to careful
19 exam nation."
09:17 20 And do you recall, was there some -- we've heard
21 evidence that | think in late, or at some point
22 in 1993 | think there was a docunmentary produced
23 by G obal, if I"mnot m staken, about the matter;
24 is that what you are referring to there or do you
09:17 25 recal |l ?
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Um, | don't recall, but yes, that could be, 1'1II
accept that as the case.
If we can go to the |ast page. It says:
"There is a great deal of
m s-informati on concerning this case and
the tel evision show you nentioned was
| argely designed to spread those
di storted facts. | trust this letter
and the judgement will provide you with
more accurate information and answer
some of your questions.”
And so again, May of 1994, can you tell us what
was happening, as far as you were aware, in the,
| guess in the public canpaign or in the nedia
canmpai gn; do you recall?
Well the, yeah, the media canmpaign was still on to
try and push the government into ordering sonme
kind of inquiry. | expect that television show,
if it was on Gl obal, was certainly part of that
since I -- 1 don't know how nmuch of global Izzy
Asper woul d have owned at that point, but he

certainly had a substantial chunk.

There was also a reference, | think, to an earlier
CBC television program as well, in one of the
letters?
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1 A Well | believe the Fifth Estate, prior to the
2 reference, had done sonmet hing. | don't recall
3 anyt hing after, though they may have, | don't
4 know. In the m nds of the news media, it was
09:18 5 still very much an issue, but the only place that
6 seemed to be getting a lot of traction was
7 Ontario, the mnister was getting a fair amount of
8 correspondence from people in Ontario.
9 Q Go to 289661. And | want to turn to the DNA
09:19 10 matters, and | think you've told us that after the
11 reference it was your understanding that the
12 Federal Justice officials, and in particular
13 M . Fainstein, was -- had taken control of the
14 Gail MIler clothing and exhibits with a view to
09:19 15 conducting further DNA testing when science would
16 allow it?
17 A That's correct, yes.
18 Q And then in, | believe the record reflects that in
19 early 1995 he was contacted by counsel for David
09:19 20 M | gaard, around the time of the Guy Paul Morin
21 DNA results, with a request to | ook at the issue
22 agai n; does that -- do you recall being made aware
23 of that or --
24 A Umm, yes, that sounds -- '95 sounds about right,
09:19 25 when it started, and | think it took some tinme
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1 after that to resolve.

2 Q Ri ght . And so here, | think, is the January 27

3 |etter from M. Fainstein to you sending a copy of

4 the lab report from April 6th of '92. And then if
0920 5 we can go to 289652, so the doc. IDis 651, go to

6 page 652. And this is a March 30, 1995 letter

7 from Ron Fainstein to counsel for M. M gaard,

8 counsel for M. Fisher, and to you, and it's got a

9 copy of a letter from Dr. Fourney of the RCMP Lab
09:20 10 which I'Il go to in a moment, and it says:

11 "We are prepared to proceed

12 with STR testing as Dr. Fourney

13 suggests, provided that we,

14 Saskat chewan, and David M| gaard can al
09:20 15 agree with this proposition, and to any

16 necessary details."”

17 And is it fair to say that starting in early

18 1995, March, that the Federal Justice officials

19 were prepared to proceed with DNA testing
09:21 20 provi ded there was agreenment from David

21 M | gaard's counsel and from Saskatchewan and from

22 t he Federal Justice officials as far as how to go

23 about doing it?

24 A Yes.
09:21 25 Q And, in your view, why was that agreenent
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1 necessary?
2 A Well, in nmy view, it wasn't. Had they sinmply
3 wanted to proceed, they could have, but | think
4 t hey were being cautious about the -- trying to
0921 5 get the Ml gaard group on side so that they,
6 what ever the results, they wouldn't be critical.
7 Obvi ously, they wouldn't be critical if it showed
8 Larry Fisher, but if it was inconclusive or showed
9 David M| gaard | suspect they were probably
09:21 10 concerned that there would be criticisms, "well,
11 you didn't ask us about how to do this".
12 Q And so that was your understanding as to why the
13 consent of M. M| gaard was bei ng sought for the
14 testing process?
0921 15 A Yes.
16 Q And what about M. Fisher; do you recal
17 whet her -- sort of where he fit in as far as what
18 was needed from hi m?
19 A Well | mean, again, |I'massum ng that they were
09:22 20 going to them so that there would be no criticism
21 of what they did. Certainly, my view at that tinme
22 was the sanples were properly in the possession of
23 t he Federal Governnent, they already had the
24 authority to test them for the purpose of
09:22 25 determ ni ng whet her the DNA on the clothing could
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1 be matched to either Larry Fisher or David
2 M | gaard, they didn't need that consent.
3 Q If we assume that in March of 1995, M. Brown,
4 t hat DNA science, DNA testing procedures, was at
0922 5 t he point where proper and valid DNA testing could
6 have been done on Gail MIller's clothing in March
7 of 1995, if Gail MIller's exhibits had been with
8 the Court of Queen's Bench, and if Saskatchewan
9 Justice had been made aware, in March of 1995,
09:23 10 that DNA testing, science had advanced and that
11 testing could be done, can you tell us what steps
12 you woul d have taken and, in particular, whether
13 you woul d have sought consent of parties or simly
14 proceeded?
09:23 15 A | expect that -- well, if we had access to those
16 sanmpl es, and those were not part of the M gaard
17 prosecution exhibits, the sanples of Larry Fisher
18 and David Ml gaard's blood, I think it was --
19 t hose weren't part of it so we would have to get
09:23 20 that in order to do any conpari sons. But | would
21 have been prepared sinmply to ask the Regina crime
22 lab if they could do a DNA wor kup on the clothing,
23 check it all for any potential analysable
24 material, and then do an analysis of that
09:23 25 mat eri al .
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1 Q And do you think you would have had any difficulty
2 getting a warrant, or seizing, or somehow getting
3 the blood that M. Ml gaard had -- and M. Fisher
4 provided to the Supreme Court ?
0924 5 A No, | don't think so.
6 Q And, assum ng you woul d have had that material,
7 woul d you have gone out and sought consent of M.
8 M | gaard or M. Fisher to the process, or would
9 you sinmply have received it?
09:24 10 A | would sinmply have informed them that this was
11 goi ng on. Even at that point, | would have done
12 them the courtesy of asking if they had any
13 comments they wished to make, but it would have
14 been a courtesy, | would have proceeded with that
09:24 15 one way or another.
16 Q Now | am going to go through some correspondence
17 here, but from March of 1995, we know it wasn't
18 until almpst 2 1/2 years later that the testing
19 was done. MWhat's your understanding, generally,
09:24 20 of why the testing took until July of 19977
21 A Well, it's ny understanding that Dr. Ron Fourney
22 of the Regina -- of the RCMP crime service, crime
23 | ab service, was suggesting testing by one method,
24 | believe the M| gaards were proposing testing by
09:25 25 anot her met hod. It was ny view that, given what
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1 had gone on in the past, | wasn't prepared to
2 accept anything that came fromthe M I gaard canp,
3 and if Dr. Fourney said that STR was the way to
4 go, that was what | was going to consent to.
09:25 5 Q And why woul d you not accept anything com ng from
6 the M| gaard camp?
7 A | just didn't trust them any nore on anything.
8 Q And why?
9 A Wel |, because of the Breckenridge stunt and the
09:25 10 lies and half truths that they had been spreading
11 since the Supreme Court decision had come out, and
12 even | suppose the, what went on before that.
13 Q What is your understanding as to whether, what
14 type of testing was ultimately done in Engl and,
09:26 15 was it the type that M. Fourney had suggested in
16 March of 1995?
17 A | believe that was the case, yes. | don't know
18 for sure, but | know | was prepared to trust what
19 Ron Fourney said, | wasn't prepared to trust
09:26 20 anything comng fromthe M| gaard group.
21 Q If we can go to page 654, please, and this is the
22 Ron Fourney menmo to M. Fainstein, March 16th,
23 1995, and this is what M. Fainstein sent to
24 counsel for M. Ml gaard, counsel for M. Fisher
09:26 25 and the province, and I'lIl just go through parts
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1 of this. And what did you know of M. Fourney at

2 the time? He was the section head, biology,

3 research and devel opment, with the Centra

4 Forensic Laboratory of the RCMP in Ottawa.
0927 5 A Well, | mean, at that point we had no reason to

6 doubt that the RCMP had done conpetent analysis of

7 the original exhibits and that there was only a

8 very tiny spec of material left. The point of

9 waiting these years had been to ensure that the
09:27 10 science which was devel oping very rapidly at that

11 poi nt devel oped to the point where meani ngf ul

12 results could be obtained fromthat very small

13 spec, if anything, and | trusted Ron Fourney's

14 opinion in that respect. W had no reason to
0927 15 m strust the RCMP.

16 Q It says here:

17 "The majority of exhibit material has

18 been consumed by the original

19 serol ogi cal analysis and the failed DNA
09:27 20 anal ysis conducted by Dr. Rex Ferris.

21 To nmy know edge no biol ogical extracted

22 sanpl es were returned by Rex Ferris.

23 The original exhibit materials were,

24 however, returned to the court. As was
09:28 25 the practice of the day, no swabs were
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1 retained during the original autopsy."

2 What was your understanding of the manner in

3 which Dr. Ferris' DNA efforts in the |late '80s

4 affected the work that was being pursued in 19957
09:28 5 A Well, it's ny understanding that he reported

6 finding a patch of human tissue material on the

7 panties | believe it was and then he cut that

8 patch out so that he could do his analysis on it

9 and what ever he did by way of analysis, it's ny
09:28 10 under standi ng that that sanple was destroyed, and

11 t hat, based on -- |I'm guessing -- he's going on

12 t he basis of what Pat Alain had discovered or

13 t hought she had discovered, that there was no

14 ot her material avail able other than one tiny spot
09:29 15 | eft.

16 Q Do you recollect having any understanding as to

17 whet her Dr. Ferris had checked any of the other

18 Gail MIler articles for human tissue?

19 A Well, no, | don't specifically recall reading
09:29 20 anything like that, but |I would assume that if he

21 found a spot, he probably did a fair anount of

22 checking, that would be the -- what would

23 ordinarily be done, you wouldn't usually just sort

24 of stop the first time you found sonmething to | ook
09:29 25 at .
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1 Q And so as far as Gail MIller's dress, what was
2 your understanding in 1995 as to whether he had
3 checked that for senmen?
4 A | would have presumed that he would have checked
0929 5 all of the clothing exhibits that he was given and
6 found something only on the panties.
7 COWMM SSI ONER MacCALLUM: That's Ferris?
8 A That's Ferris, yes.
9 BY MR. HODSON:
09:30 10 Q And the next paragraph says:
11 "After Ms. Pat Alain of the RCMP CFL
12 exam ned the exhibits in 1992, it was
13 apparent that one semen stain of
14 approximately 1 cmx 1 cm was still
09:30 15 present on Gail Mller's panties."
16 Let me pause there. What was your understanding
17 of what Pat Alain did in 1992 as far as exam ning
18 Gail MIler's garnents and the exhibits for
19 possi bl e human tissue?
09:30 20 A Well, again, we trusted her to do a thorough
21 exam nation of all the exhibits, that's why she
22 was given everything, and when she canme back and
23 reported that there was only one tiny stain left,
24 | made the assunption, and | think the rest of us
09:30 25 made the assumption, that she had checked
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1 everyt hing.
2 Q And so that would have included Gail Mller's
3 dress?
4 A The dress, the coat, the stockings, everything.
09:30 5 Q And then M. Fourney writes:
6 "Essentially, a portion of the
7 contam nated DNA extract and half of the
8 remai ni ng unextracted semen stain on
9 Gail MIller's panties are the only
09:31 10 potentially significant itenms anong the
11 exhibits in the possession of Ms. Pat
12 Alain."
13 And again, is that information then that
14 Saskat chewan Justice would have relied upon?
09:31 15 A Yes.
16 Q And we know in July of 1997 that when the garnents
17 were tested, you are aware that a rather |arge
18 senmen stain was |ocated on Gail MIller's dress by
19 the English scientist?
09:31 20 A Yes. \When the exhibits were returned there was --
21 oh, on the dress, yes. He basically was asked to
22 exam ne all of the clothing for the presence of
23 any anal ysable material and he did that.
24 Q And | believe his report reflects that he found a
09:32 25 semen stain on the dress that allowed himto
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extract DNA to match Larry Fisher's profile?

Well, ultimately the evidence that he returned for
t he purpose of the Fisher prosecution indicated

t hat he found numerous sites of material that
could be analysed for --

And did you -- did that surprise you?

Yes, it certainly did.

And did you make any inquiries to determ ne how

t hat happened or could have happened?

Well, | know | recall speaking to Ron Fainstein
about it and I think at that time both the federal
government and the RCMP were a little up in the
air as to how that happened.

Did you ever find out how it happened?

Well, other than obviously whatever process of
investigation Pat Alain used, it was not
appropriate, and | know in speaking to two
serol ogi sts who headed up sections of crime |abs
in different parts of the country, they indicated
that they were very surprised when the RCMP picked
Pat Alain to do the analysis because she had been
an adm ni strator at that point for a nunmber of
years and been an adm nistrator during the tine
that the DNA technol ogy had started to surface and

started to devel op, so that she really had no
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1 hands-on experience in dealing with it.

2 Q If we can go to the next page, I'lIl try not to get

3 into these various DNA testing techniques, M.

4 Brown, because |I'mafraid | will be |ost rather
0933 5 qui ckly, but --

6 A Well, you'll find me wandering behind you.

7 Q |*"mafraid you m ght be slightly ahead of ne, but

8 here they are tal king about the Pol ymarker or DQ

9 Al pha PCR DNA test used in the Jessop case, and
09:34 10 Dr. Fourney is talking about:

11 "...the power of discrimnation afforded

12 by the DQ al pha or Polymarker tests is

13 poor, and may in fact result in shared

14 patterns between the victim and the
09:34 15 assailant. These tests are not used by

16 the RCMP forensic | aboratories.

17 My recommendati on would be to

18 use PCR-based short tandem repeat

19 analysis (STRs). This is the approach
09:34 20 t aken by both the RCMP and Forensic

21 Science Service (United Kingdom) for

22 future PCR analysis. This test allows

23 for better interpretation of m xed

24 bi ol ogi cal sanples and works extrenely
09:3¢ 25 well on old and/or badly degraded
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1 bi ol ogi cal exhibits. The power of
2 di scrimnation using STRs is much
3 greater, enabling a more forensically
4 significant interpretation of the DNA
0934 5 pattern existing in the general
6 popul ati on.
7 | would recommend that both
8 the victim and David M| gaard's
9 PCR- based DNA pattern be established
09:35 10 from the outset, using the known sanpl es
11 which are not limting in the amunt of
12 DNA avail able. This would permt a nore
13 i nformed and prudent choice of the best
14 set of STRs that could identify
09:35 15 differences in their respective DNA
16 patterns.”
17 And it's my understanding, at |east from
18 review ng the documents, that the RCMP were
19 recommendi ng a PCR-based short tandem repeat
09:35 20 analysis as the type of DNA testing to undertake
21 and David M I gaard, through his counsel, and an
22 expert that they had retained, were suggesting a
23 different type of test, either the Polymarker or
24 the DQ Al pha PCR test, the test that had been
09:35 25 used in the Guy Paul Morin case. | s that
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1 generally correct?
2 A That's correct, yes.
3 Q And the RCMP had issues with the type of DNA
4 testing suggested by counsel and the expert for
0936 5 M. Mlgaard; is that fair, about whether or not,
6 given the limted quantity, it would be the best
7 type of test to use, and that was the debate that
8 carried on for a while?
9 A Yes.
09:36 10 Q And it was ultimately the PCR-based short tandem
11 repeat analysis that was conducted in England; is
12 t hat correct?
13 A That's my understandi ng, yes.
14 Q That gave rise to the results. And here --
09:36 15 COWMM SSI ONER MacCALLUM: The same one that
16 was recommended by Fourney; right?
17 A Yes, that's correct.
18 COMM SSI ONER Mac CALLUM: Yeah.
19 BY MR. HODSON:
09:36 20 Q And they talk here:
21 "Currently, few | aboratories are
22 proficient in STR DNA analysis since it
23 is such a new procedure. Although our
24 | aboratory is now conducting its first
09:36 25 STR casework on a pilot project basis,
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1 t he most experienced forensic | aboratory
2 in this field would be the Forensic
3 Science Services in the United Kingdom
4 To date they have conpl eted several
09:36 5 hundred cases using the STR approach
6 whi ch has become their routine method of
7 choice for forensic DNA analysis. As a
8 speci al operating agency of the British
9 Government, they conduct casework
09:37 10 anal ysis for both the defence and the
11 prosecution on a fee-for-service basis.
12 They have investigated and used the STR
13 approach in such high profile cases as
14 the conclusive DNA identification of the
09:37 15 Czar Nichol as and Russian royal famly
16 and the identification of victims of the
17 Waco incident..."
18 And is it fair to conclude fromthis that at
19 | east in 1995, the English [ ab, the Forensic
09:37 20 Science Services, was the -- if not the top, one
21 of the top labs in the world that was conducting
22 this DNA type, this STR DNA anal ysis?
23 A Well, | expect there were probably conpetent | abs
24 in the United States too, but that -- |'m guessing
09:37 25 Ron Fourney had contacts with the people in the
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1 Forensic Service in England and that was where he

2 chose to recommend we send the materials, and yes,

3 there's no question that they had been doing a

4 fair amount of that work by that tinme.
09:38 5 Q If I could call up 033297, just to go

6 chronol ogi cal ly. So that letter is March 30th,

7 and actually this is a bit earlier, this is March

8 14th, so at the same tinme the DNA discussions are

9 in place. This is a letter from M. WIlch to Ned
09:38 10 Shillington who was the Attorney General and

11 m nister at the time stating:

12 "A public inquiry is needed not only

13 because a m scarriage of justice has

14 occurred (as found by the Suprenme Court
09:38 15 of Canada) but al so because there is a

16 strong body of credible evidence

17 i ndicating that this m scarriage of

18 justice was caused by the wrongful acts

19 and om ssions of certain crown attorneys
09:38 20 and police officers involved in the

21 prosecution of M. Ml gaard."

22 And there's handwriting on the side, "wrong

23 wrong". s that your writing?

24 A Yes, that would be m ne.
09:38 25 Q And | take it that means that you disagree with
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what was suggested there?
Yes.
Go to the next page, it says:
“"In light of all the information and
evidence in the hands of the prosecution
at the time of M. M| gaard's appeal s,
t here can be no doubt that the
prosecutors breached the duty of
di scl osure which they owed to M.
M | gaard. "
In your view, sir, was that an issue that was
canvassed and determ ned by the Supreme Court in
the reference?
Well, the Supreme Court decision deals with it, it
was put before them it was argued before them
yes.
033293, this would be the letter back to M.
Wol ch:

"First, the Supreme Court did
not find there had been a m scarriage of
justice. Nor did it find that either
the police or prosecution had acted
i mproperly.

Second, the evidence you

all ege points dramatically to wrong
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1 doing on the part of two Crown attorneys
2 does no such thing. The Supreme Court
3 heard that evidence and could not cone
4 to the conclusion you argue.
0940 5 Third, there has now been
6 three inquiries into this case: one
7 conducted by the Federal Department of
8 Justice; a second conducted by the
9 Supreme Court, and a third conducted by
09:40 10 the R.C. M. Police. None of these
11 inquiries - all of which your client
12 partici pated in - produced any evidence
13 to support your theory that David
14 M | gaard was wrongly convicted. A
09:40 15 further inquiry is not warranted and
16 wi Il not be ordered.™
17 And again, that would have been the position of
18 Saskat chewan Justice at the time?
19 A Oh, yes, and it had been the position for some
09:40 20 time. What pronmpted this exchange was Robert
21 Mtchell, | believe, had to step down fromthe
22 Attorney General's position because during a radio
23 interview he named a young offender and so there
24 had to be an investigation into that because on
0941 25 its face that's a violation of the act. Ned
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1 Shillington, who was a menber of the government,
2 was appointed the Attorney General and |I'm
3 guessing that the Wl ch and Asper and M| gaard
4 group thought that new mnister, another try
0941 5 woul dn't hurt.
6 Q You mention M. Asper. | think his evidence was
7 at this time he had left the practice of |aw, |
8 think in '92. Do you recall --
9 A | know he left sometime after the second -- or the
09:41 10 reference, but | don't recall exactly when.
11 Q And | think his evidence was that after | think
12 the reference, pretty much in the fall of '92, he
13 was no longer with the law firm of Wbl ch Pinx
14 Tapper and no |longer directly involved in the
09:41 15 efforts. Would you agree with that? Wuld you
16 take issue with that?
17 A Yeah, | wouldn't take issue with that. As | say,
18 | know he left. | don't know when.
19 Q Just to talk for a monent about the RCMP
09:42 20 investigation, we've heard extensive evidence
21 about that, and I think in 1994 the RCMP reported
22 back to the Al berta deputy and then to the
23 province that they uncovered no evidence of a
24 crimnal wrongdoing and no information to suggest
09:42 25 that a further -- or the wording was no
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1 information to suggest that David M | gaard was

2 i nnocent and no information to suggest that

3 someone else commtted the crime, including Larry

4 Fi sher, and |I'm paraphrasing a bit, but once that
0942 5 report was received back, did you, Saskatchewan

6 Justice, consider re-opening the investigation

7 into the death of Gail MIller or was it a case of

8 a non-decision?

9 A It was a non-decision, there had just been a new
09:42 10 investigation into the death of Gail Mller.

11 Q And if the RCMP had conme back in 1994 and in the

12 course of their investigation of crimnal

13 wr ongdoi ng and obstruction of justice had come

14 back to the province and said in the course of our
09:43 15 investigation we've uncovered facts or evidence

16 t hat woul d suggest Larry Fisher may be the

17 per petrator or would suggest that the

18 investigation into the death of Gail MIller should

19 be re-opened, is that something that Saskatchewan
09:43 20 Justice would have acted upon favourably?

21 A Oh, yes. VWhen you send sonmething out for advice,

22 you are pretty nmuch bound to follow the advice

23 that comes in, and we respected the RCMP' s

24 i nvestigative capacity and certainly respected the
09:43 25 capacity of the Alberta |awyers to provide sound
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1 advi ce. If they had suggested there was somet hing

2 to Il ook at, yes, that would certainly have set the

3 fox | ose ampobngst the chickens.

4 Q 289651, back on the DNA issue, this is an April 7,
0944 5 1995 letter to M. Fainstein getting back, you

6 write:

7 "I n the interest of exhausting any

8 reasonabl e avenue of inquiry that may

9 settle this matter one way or the other,
09:44 10 we will of course agree to having the

11 DNA anal ysis recommended by Dr. Fourney

12 - the PCR based STR analysis - done at

13 this tinme. For the reasons contained in

14 his letter of the 16th of March to you,
09:44 15 we will not agree to the analysis being

16 done using either the Polymarker or DQ

17 Al pha PCR anal ysi s. It seems to us that

18 if we are going to use up what little

19 sanple material is left, we should use a
09:44 20 test method nmost |ikely to produce

21 results capable of the clearest possible

22 interpretation.”

23 And that would have been Saskatchewan Justice's

24 position at the tinme?
09:44 25 A Yes.
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1 Q And was that one of the concerns, and |I think it
2 was identified in M. Fourney's letter, that the
3 DQ Al pha or the Polymarker analysis m ght have at
4 | east in his view used up material, limted
0945 5 mat eri al ?
6 A It would have likely taken all of the material.
7 COWM SSI ONER Mac CALLUM: s there any
8 difference between M. Fourney and Dr. Fournier
9 or is somebody spelling it different?
0945 10 A | think it's being spelled differently. | think
11 his name is Fourney, Ronald Fourney.
12 COMM SSI ONER MacCALLUM: Okay.
13 MR. HODSON: Actually, | can just -- yeah,
14 he's got a Ph.D. It's spelled F-O-U-R-N-E-Y, and
09:45 15 is it pronounced Fournier?
16 COMM SSI ONER Mac CALLUM: No.
17 A That's nmy understanding of how it was pronounced,
18 Four ni er .
19 COMM SSI ONER Mac CALLUM: Fourney, E-Y, is
09:45 20 pronounced Fourney. Fournier is a different
21 name. | was concerned it was two different
22 peopl e.
23 MR. HODSON: It's the same person.
24 A It's the same person, yes, however his name is
09:45 25 pronounced.
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COWM SSI ONER MacCALLUM:  Ckay.

And at this point, then, are you relying on the
RCMP and, in particular, Dr. Fourney's advice?
Yes, principally his, but I seemto recall we had
a prosecution colleague in Canada at that time who
had done sonme work with DNA and may even have run
a prosecution by that point using DNA and | recal
di scussing with him what he thought basically of
the letter that we received from Ron Fainstein
with Dr. Fourney's advice, and he agreed with Dr.
Fourney that the best way to go was PCR, or the
STR r at her.

Go to 033291 --

But he also -- | should also point out that he

al so recomended that before you do any of that,
you have whoever is going to do the analysis do a
very thorough exam nation of the clothing to find
out whether there is anything else there.

And was that sonmething you would have passed on to
Federal Justice officials?

Yes. Well, | certainly told themthat it was our
view that the clothing should be re-exam ned from
the get-go to make sure there was nothing el se

t here.
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This is an April 27th, 1995 letter from M. Wblch
back to M. Shillington. "Il get your comment on
a couple of points here. He writes:
"At the comencenment of the Supreme
Court hearing, the court indicated that
they will not hear evidence of police or
prosecutorial m sconduct and it was not
t heir mandate to do so."
Do you agree with that statenment?

No, that's false.

"They made the same point

regardi ng Larry

Fi sher when they said that regardl ess of

what the evidence is, they would make no

findings as to his quilt

or innocence."

Do you agree with that?
| frankly don't recall anything being said in that
respect, and certainly they were open to point the
finger at Larry Fisher if they thought that's
where it properly pointed.
It says:
"Because prosecutorial m sconduct would
not be | ooked into, the prosecutors were
not even called to testify in the
Supreme Court."

And is that your understanding of the reason that
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1 the prosecutors were not called to testify before
2 t he Supreme Court?
3 A No. | suspect the reason they weren't called was
4 because M. Wbl ch and M. Asper knew very well
0948 5 they weren't going to get anything out of them
6 Q And it says:
7 "It is the factual finding by the
8 Supreme Court that the prosecutors had
9 the crucial evidence prior to David
09:48 10 M | gaard's appeal in 1970 which gave
11 rise to the conclusion that maintaining
12 the conviction would be m scarriage of
13 justice. It does by implication lead to
14 no other conclusion but m sconduct."
09:48 15 Do you agree with that?
16 A No.
17 Q Go to 230505. This is April 22nd, 1996, again on
18 the DNA issue, a letter from M. Fainstein, and I
19 believe M. Lockyer at this time became counsel
09:49 20 for David Ml gaard with respect to the DNA issues;
21 is that correct?
22 A | believe so, yes.
23 Q And if we can go to the next page, Dr. Fourney
24 goes through some of the earlier correspondence,
09:49 25 refers to your letter, and says:
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1 "I n December, 1995 Mr. M | gaard's

2 counsel secured a subm ssion from Dr. Ed

3 Bl ake, advocating, inter alia, the

4 consunmption --"
0950 5 Actually, let me just pause for a mnute. So

6 this is April 22, 1996, so it appears from your

7 April 7th letter, 1995, that the next contact

8 woul d be a year |ater. Does that sound right?

9 A Well, there was a substantial amount of sort of
09:50 10 tel ephone calls going back and forth at that point

11 bet ween Ron Fainstein and nyself, so while there

12 may not have been letters, there was certainly

13 cont act .

14 Q So just for the time line, if we can scroll wup, it
09:50 15 appears at least in Dr. Fourney's summary, April

16 7th, your letter says yes, we'll agree to go PCR

17 based STR, but not Polymarker or DQ Al pha. Then:

18 "I n December, 1995 M.

19 M | gaard's counsel secured a subm ssion
09:51 20 from Dr. Ed Bl ake, advocating, inter

21 alia, the consumption of a portion of

22 the remai ni ng questioned material in

23 screening for spermatozoa foll owed by

24 guantitation of DNA, and, if only one
09:51 25 test is possible, that it should enpl oy
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1 t he conbi ned DQ Al pha/ Pol ymar ker system
2 The report | enclose from
3 Dr. Fourney questions the necessity of
4 sacrificing part of the very Iimted
0951 5 sample to screening for spermatozoa and
6 substantiates his view that if there is
7 sufficient DNA, the test of choice is
8 STRs. As | understand it, STR nmultiplex
9 testing is: More highly discrimnatory
0951 10 than DQ/PM better with m xed sanpl es;
11 and excellent with old and degraded
12 mat eri al . "
13 So does that fairly set out, at least at this
14 time, the two views, one by David M| gaard's
09:51 15 counsel and expert and the other by the RCMP, as
16 to the conpeting methods?
17 A | believe so, yes.
18 Q And then the Federal Justice, M. Fainstein says:
19 "I n accordance with Dr. Fourney's
09:52 20 recommendati ons, this Department is
21 prepared to proceed as follows:
22 1) To have DNA testing done by the
23 Forensic Science Service..."
24 British government,
09:52 25 2) To pay the fees of the Forensic
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1 Science Service, and also to cover the
2 reasonabl e fees and expenses of an
3 expert representing M. Ml gaard to
4 attend and observe the process;
0952 5 3) To have what remains of Gail
6 MIller's clothing exam ned once again,
7 to determ ne whether any area apart from
8 the "presumptive semen stain" described
9 by Dr. Fourney, or Gail MIler's blood
09:;52 10 stains, should also be the subject of
11 DNA testing.
12 4) To test: the so-far unextracted
13 hal f of the presunptive semen stain on
14 the panties...
09:52 15 And t hen:
16 5) First, DNA from the "questioned"
17 sanples is to be quantified. If no
18 guantifiable DNA is found, that ends the
19 matter. If there is at | east one
09:52 20 nanogram of material, STR testing is to
21 be done. If more material remains after
22 STR nultiplex testing is conpl eted,
23 DQ- Al pha m ght also be tried. I f there
24 is .2 nanograms or more of DNA, but not
09:53 25 enough for nultiplex STRs, DQ-Al pha can
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1 be done.™
2 And then it goes on. It would appear that this
3 is what was put forward by the feds, that we wl
4 send everything to the lab in England, we wll
0953 5 pay for M. Ml gaard to have an expert there to
6 observe, but we will do STR nmethod first and only
7 if there's enough left will we do the DQ Al pha.
8 s that a fair reading of that? |Is that your
9 under st andi ng?
09:53 10 A That's correct.
11 Q And at the bottom he says:
12 "I understand that DQ PM .."
13 Whi ch is DQ- Al pha/ Pol ymar ker ,
14 "...1s a specialty of Dr. Blake's, and
09:53 15 t hat he has no experience with STRs. | f
16 M . Lockyer feels he requires sonmeone
17 el se to advise himon the circunmstances,
18 Dr. Fourney can give himthe names of
19 half a dozen or nmore experts in the
09:54 20 field."
21 And was that your understanding, that different
22 scientists had different views about the types of
23 met hods based on what they had used?
24 A Well, yes, apparently Dr. Bl ake had one view and
09:54 25 Dr. Fourney had another.
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230498, you write to M. Fainstein:
"As before, we remain very interested in
having this testing done. If there is a
realistic chance of settling this issue
one way or the other, we are anxious to
see this proceed. However, given the
difficulties encountered with earlier
testing done by Dr. Ferris, we are now
rat her cautious about how such testing
proceeds. | restate our position as
being in favour of using the nost
discrimnating test process avail able.
The | etter of Dr. Fourney and the
attachments thereto, clearly indicate
that the STR process is the desirable
one. Whil e the DQ Al pha test may
provide results with | ess DNA materi al,
the results won't mean nmuch if they are
not sufficiently discrimnatory to
answer the questions we want answer ed.
Whil e confusing results may be
satisfactory to the M| gaards, they are
not to us. Again, in ny view and based
on what | have read in the materials

you've sent, the STR process is the only
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1 one that is reasonably likely to produce
2 useful results if the same are avail able
3 at all."
4 | want you to comment on a couple of things.
0955 5 What were you referring to about the difficulties
6 encountered with the earlier testing done by Dr.
7 Ferris?
8 A Well, certainly at the point of the reference in
9 t he Supreme Court, not only was Dr. Ferris not
09:55 10 exactly being forthcom ng about what he had done
11 or how he had done it, but he wasn't even prepared
12 to provide the federal investigators with whatever
13 product the testing produced. The DNA testing at
14 that time produced something called an autorad and
09:56 15 he was not prepared to provide any of that
16 material and, as a result, | was very suspicious
17 of the process -- the people and the processes
18 used by the M I gaard people to get this work done.
19 Q And what were you referring to here about saying:
09:56 20 "Whil e confusing results may be
21 satisfactory to the M| gaards, they are
22 not to us."”
23 A Wel |l when you | ook at the way they were
24 interpreting the Supreme Court decision, which on
09:56 25 its face | thought was pretty clear with respect
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1 to what they said, and totally m sinterpreting

2 t hose words, if the tests did not come back

3 clearly suggesting that David M| gaard was

4 absolutely not involved in this incident, |
0956 5 expected that you would get the same kind of spin

6 and m sinformati on generated by the M| gaard canp,

7 and this time they would be waving what they

8 claimed was a scientific report that exonerated

9 David when it had no such effect.
09:;57 10 Q If we can scroll down to the bottom please, you

11 al so, you say:

12 "Reluctantly, we are

13 agreeable to having these tests done at

14 t he Forensic Science Services, British
0957 15 Home Office."

16 And then go on to say:

17 "In 20 years of experience with the RCMP

18 | aboratory services, | have never known

19 them to be anything about scrupul ously
09:57 20 fair and neutral in their scientific

21 wor k and Court presentations.

22 Additionally, if these tests nust be

23 done outside the RCMP facilities, given

24 the problems that resulted from having
09:;57 25 the exhibits exam ned by a private
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1 | aboratory in British Colunmbia, | do not
2 want to see them turned over to another
3 private | aboratory working only in the
4 M|l gaard's interests.”
0957 5 Again, was that referring to Dr. Ferris?
6 A Yes.
7 Q And the concerns you just stated?
8 A Yes.
9 Q And you say:
09:57 10 "A re-exam nation of Gai
11 MIller's clothing is probably not a bad
12 i dea. However, | would prefer to see
13 that re-exam nation done by a gover nment
14 | aboratory. | do not want to see the
09:58 15 exhi bits sent outside of Canada nor do |
16 want to see the exam nation done without
17 the scrutiny of someone we trust. | f
18 t hey must go outside this country to be
19 re-exam ned then | would prefer if an
09:58 20 RCMP scientist went with them to observe
21 the testing. Again, my caution relates
22 to the problems encountered with the
23 initial testing done in British
24 Col umbi a. "
09:58 25 Can you el aborate on what your -- what were your
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concerns about letting the clothing go to an

outside third party?

Well, again, | mean when the clothing went to Rex

Ferris, at that point | had no concern about it,

but after the difficulty the federal investigators

encountered getting any information back from Rex

Ferris as to what he had done, and what the

results had | ooked like, |I sinply didn't trust the

notion that we were going to put these back into

t he hands of someone who may be a partisan for the

Ml gaard famly.

If we can go to 026014. And this is a letter of

May 29th, 1996 from M. Lockyer back to

M. Fainstein, and this is the letter responding

to what M. Fainstein has put forward -- and we'l|l

certainly hear from M. Fainstein on these

matters -- but M. Lockyer makes a comment here

about your letter and says:
"May | say that | found parts of M.
Brown's letter to be disturbing.
"Confusing results' are not, as he
suggests, satisfactory to M. Ml gaard.
To date, | have refrained from
guestioning the motives of the

Department of Justice or Saskat chewan
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1 Justice, and have assumed that we all

2 share a conmmon goal of obtaining a DNA

3 result in this case. It is a shame that

4 M . Brown does not do M. Ml gaard the
0959 5 same courtesy, bearing in mnd that it

6 is M. MIlgaard who has instigated this

7 | atest attenpt at securing a DNA

8 result.”

9 And your coment to those -- to that statement?
1000 10 A Well M. Lockyer, at that point, was a bit of a

11 Johnny-come-lately to this canmpaign, and | suggest

12 he probably didn't know them as well as | did.

13 Based on what we had seen com ng out of the

14 M | gaard canp since prior to the turn-down of the
1000 15 first application, what followed that and what had

16 followed the Supreme Court's decision, there was

17 no reason for me to trust anything comng from M.

18 M | gaard's camp or to believe that, if the results

19 fromthe DNA testing were in any way disappointing
1000 20 to them that they would not m srepresent those

21 results to the best of their ability.

22 Q If you can go to 268750. Actually, sir, let nme

23 j ust pause there. | think, again | don't want to

24 get into this in too nuch detail, but it appears
1001 25 fromthis letter that M. Lockyer is going back
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1 with a different -- if we can go to page 019 and

2 the introduction, here, of a Dr. Waye acting as

3 arbitrator -- and | think he was involved in the

4 Morin case -- but in other words a different -- |
1000 5 t hi nk, down at the bottom | think the general

6 statement is that once it's determ ned then the

7 scientists will decide which of the two methods,

8 and Dr. Waye will have the ultimte decision about

9 whet her it's DQ Polymarker or STR, and then is
1001 10 that -- and then the next page -- and if there is

11 a disagreenent then it can go to the Chief Justice

12 of the Ontario Court of Appeal, and so that was

13 general ly what was put back to the Federal

14 Government by M. Ml gaard's counsel ?
10:02 15 A Yes.

16 Q And so | take it that they did not agree to the

17 procedure recomended by M. Fainstein?

18 A Yes.

19 Q 268750. And this is an October 24, '96 fax from
1002 20 M . Fainstein, it says:

21 "Here is the draft agreement that |I'm

22 proposing to send to M. Lockyer."

23 And t hat:

24 "Mr. Dehm should contact Jean Roney

25
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1 to get the exhibits. If we can go to the next

2 page, it |l ooks Iike now the framework has been

3 agreed that the work will be done by Dr. Jack

4 Bal l antyne and a lab in Long Island, New York,
1002 5 and that Dr. Ed Bl ake will attend. Who and how

6 did Dr. Ballantyne and the Long Island |ab come

7 into the picture; do you know?

8 A | don't recall. It was my understandi ng

9 t hr oughout the process that they were going to the
1003 10 British Iab. Where the Suffolk County Crinme Lab

11 in Long Island came into the picture, | wasn't

12 sure.

13 Q And 032491. This is your letter to the Court of

14 Oct ober 24, 1996, appears to be requesting the
1003 15 exhi bits for the purposes of sending -- giving

16 them to Dr. Fourney and sending themto the --

17 A Long | sl and.

18 Q -- Long Island lab, so it appears in October of

19 1996 that there had been a proposal or some plan
1003 20 to now send themto Long I|sland?

21 A Yes.

22 Q And it appears that the STR versus DQ Al pha was

23 still a live issue as to how these things would be

24 done?
10:04 25 A Yes.
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Go to 289563. Now we're into March of '97, |
think the record reflects that they did not go to
Long Island; do you know why?
| -- 1 don't know. | m ght have known then, |
don't recall now.
And - -
COMM SSI ONER MacCALLUM:  We're now into
March of which year?
MR. HODSON: March of '97
COWMM SSI ONER MacCALLUM:.  Okay.
BY MR. HODSON:
And there's an agreenment here, if we can go to the
next page, it now | ooks |like we're back to
Engl and, and it says here from M. Fainstein that
Dr. Blake is going to attend and the testing is
going to be done in conjunction with the joint
meeting of the California Association of
Crim nol ogi sts. And:
"Dr. Werrett of the ...",
English | ab:
has advised me that it shouldn't be
a problem for the work in this case to
be done in conjunction with Dr. Bl ake's
trip to that conference.",

and Federal Justice would pay the cost. Go to
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1 t he next page. It appears the proposed

2 agreement, we'll hear nmore from doctor (sic)

3 Fai nstein, but essentially this is the new

4 agreement that now is going to see materials go
1005 5 to England; is that correct?

6 A That's correct.

7 Q And if we can go to 289554, go to the next page,

8 next page, this appears to be the agreenent, the

9 Agreed Procedure For Exam nation and DNA Testing
1006 10 with respect to the Murder of Gail Ml ler, and

11 it's a four-page agreenent. If we can go to the

12 | ast page, signed by Murray Brown on behal f of

13 Saskat chewan Justice, April 28th, 1997; is that

14 correct?
10.06 15 A Yes.

16 Q Now, as far as what transpired, |'ve gone through

17 at | east sone of the correspondence from January

18 1995 until April 1997. It appears Saskat chewan

19 Justice's position was, | think what you have told
1006 20 us, a couple things; one, whoever is going to | ook

21 at the clothing, you wanted to make sure that

22 there was -- that your concerns were addressed,;

23 and two, as far as how the DNA testing would be

24 done, you were relying upon Dr. Fourney and his
1006 25 advice as to that; is that fair?
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1 A That's correct.

2 Q And did you have any concerns with sending the

3 clothing to the lab in England, where it

4 ultimately went, to have them do the testing that
1007 5 they did?

6 A No.

7 Q Go to 032431. | think this is a -- and the next

8 page, just go to the next page, May 14th, '97.

9 No, 032431A. Actually, just go back to the first
1008 10 page then, and here -- | will need to go to the

11 second page, so if you can still find it. This is

12 a May 14th, 1997, and it appears to be a briefing

13 note that you would have prepared?

14 A I --
1008 15 Q When | get to the second page I'll show your nane

16 on it, but --

17 A Yes, likely.

18 Q And it says:

19 "Why has it taken so long to
1008 20 get the DNA testing underway in this

21 matt er ?"

22 And you indicate that:

23 "Further, after extensive and tine

24 consum ng negotiations with M.
1008 25 M | gaard's | awyers, the parties involved
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1 have finally reached an agreenent to
2 test the remaining sanple at one of the
3 Forensic Science Service | aboratories in
4 Engl and and on the process to be
1008 5 foll owed. "
6 And scroll down. You state:
7 "After approximately two and
8 a half years of prolonged negotiations
9 with M. MIlgaard's | awyers, agreenents
1008 10 have been reached on how and where to
11 test the |l ast known bi ol ogical sanple
12 connected to the 1969 nmurder of Gail
13 MIller in Saskatoon. These negoti ations
14 dragged on because M. M | gaard's
1009 15 | awyers had insisted on a process for
16 testing that RCMP scientists feared
17 would more likely result in the
18 destruction of the sanple w thout any
19 meani ngful testing being done. They
1009 20 al so could not agree where the testing
21 woul d be done and kept changing their
22 m nds on which | aboratory was or was not
23 acceptable.”
24 And, again, is that an accurate statement of your
1009 25 under st andi ng of what transpired in those
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1 negoti ati ons?
2 A Yes, that would have summed up ny know edge at the
3 time.
4 Q And it says:
1009 5 "I't has now been agreed that
6 the testing will be done in England at
7 one of the Home Office Forensic Science
8 Service Laboratories. Furt her,
9 scientists fromthat |aboratory will be
1009 10 the ones to determ ne the best way to
11 proceed. Dr. Edward Bl ake, on behal f of
12 the M| gaards and Dr. Ronald Fourney, on
13 behal f of the RCMP, will be in
14 attendance when the testing is done to
1009 15 observe the process used and the results
16 produced, if any.
17 At this point it is not sure
18 that any results will be produced by
19 this process. Previ ous testing done
10:10 20 when the exhibits were released to the
21 M | gaards prior to the Supreme Court
22 Reference, destroyed all the known
23 bi ol ogi cal sanples wi thout produci ng any
24 results that we know of. The scientist
1010 25 who did the testing, Dr. Rex Ferris,
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1 cl ai med nothing came of those tests but

2 has refused to produce any of the

3 results he obtained to the RCWP for

4 review. When the exhibits were
1010 5 returned, the RCMP had one of their

6 | aboratories check themto see if there

7 was any human tissue material |eft on

8 any of the items. Those tests produced

9 a positive reading on one very, very
1010 10 small stain. All this test nmeans

11 however, is that the stain is of human

12 origin. W do not yet know if there is

13 any DNA material in it."

14 And, again, would that be an accurate summary of

15 you know edge at the time?

16 A Yes.

17 Q And t hen:

18 "Finally, the M| gaards

19 are going to give an exclusive interview
10:10 20 to the G obe and Mail and Toronto Star

21 newspapers on Monday norning. This wll

22 be followed by a general press

23 conference on Tuesday norning. | fully

24 expect all blame for the delay in doing
1011 25 t hese tests will be cast on the Crown.
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1 They will no doubt as well, make it
2 clear that the reason we del ayed things
3 was to further our obstruction of
4 justice in the case. They will also
1011 5 re-iterate their claimthat the Supreme
6 Court found David to be innocent, which
7 of course, is not true."
8 And can you comrent on that |ast statement?
9 A Whi ch, the --
1011 10 Q Sorry, just the last, about the being blamed for
11 the delay. What is your --
12 A Oh, they were already blamng, | think, the
13 provincial justice agency for delay, saying that
14 we didn't want -- the testing hadn't happened
1011 15 because we didn't want to have it done.
16 Q And was it your view, based on your dealings in
17 this matter, that testing could have been done in
18 1995 at the lab in Engl and?
19 A That's -- that was what Dr. Fourney suggested was
1011 20 possi bl e, yes.
21 Q And what was your understanding, then, of the
22 reason it wasn't done in 19957
23 A well - -
24 Q And let me back up. W know what testing was done
1012 25 in July of 1997 in the England | ab; was there any
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1 reason that testing could not have been done in
2 1995 when proposed by Dr. Fourney?
3 A Well | -- you know, again, |I'"'mnot a scientist in
4 that area, but it's ny understanding that it could
1012 5 have been done in 1995.
6 Q Putting aside any issues relating to the
7 advancenent of science, if you assume in 1995 the
8 science was at the sanme --
9 A Yes, it could have been done.
1012 10 Q -- was capable -- putting aside the science issue,
11 are you aware of any reason why the testing that
12 was done in July of 1997 at the English |lab could
13 not have been done in 1995?
14 A No.
1012 15 Q Did you have any desire to -- did Saskatchewan
16 Justice have any desire to delay the testing?
17 A No, | wasn't interested in delaying it, but I
18 wasn't interested in having it done in a way that
19 woul d either destroy the sanple and produce no
1013 20 usable results or give us |less than the best
21 opportunity to conme up with something fromit, and
22 that's -- based on Dr. Fourney's advice, it seemed
23 to ne that the method being proposed by the
24 M | gaards was the wrong way to go.
1013 25 Q Go to 032417. And this is a May 22nd, 1997 news
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1 story fromthe Toronto Daily Star, just read parts
2 of it. It's got your nanme on it, |ooks I|ike
3 someone sent it to you, it says:
4 "Ottawa's decision to test David
1013 5 Ml gaard's guilt or innocence with new
6 DNA tests doesn't nmean the federal
7 government is backing the Vancouver
8 man's quest for vindication, Justice
9 M nister Allan Rock says.
1013 10 Rock said yesterday he did
11 not believe M| gaard's nmother, Joyce,
12 accurately conveyed the tone of a
13 meeting she had with him and Jean
14 Chrétien in the Prime Mnister's office
10114 15 | ast sunmer.
16 Joyce M| gaard has said
17 Chrétien told her he believed her son
18 was i nnocent, but that Rock needed
19 convi nci ng.
1014 20 "My opinion on this matter
21 has been totally irrelevant,' Rock said
22 whi | e canmpai gning here with Chrétien.
23 "l don't think 1've ever
24 expressed an opinion about his
1014 25 i nnocence.
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1 "l don't really coment on

2 what happened in private meetings'."

3 And do you recall, M. Brown, the circunstances

4 of this, or why a copy was sent to you, or what
10:14 5 this related to?

6 A | suspect it was sinmply sent to ne as a matter of

7 interest. The L.AW is -- are the initials of

8 Li sa Anne Wbod, who was the conmmunications

9 director in the department at that tinme. She
1014 10 l'i kely got ahold of that and forwarded it to ne

11 because | was involved in the discussions.

12 Q 032381. And this is a July 2nd, 1997 letter from

13 you to M. Fainstein -- scroll down -- about

14 search warrants, and it appears fromthe record
1015 15 that in early July 1997 an issue arose about

16 whet her or not M. Fisher's blood could be legally

17 used for the upcom ng test and whether a warrant

18 was needed, and it appears that you gave some of

19 your views to the Federal Justice officials about
1015 20 this; is that fair?

21 A Umm, vyes.

22 Q If we can go to 329957. This is, |I'm not sure

23 this docunment is on CaseVault, M. Comm ssioner,

24 it's reported in various media outlets, but |
1016 25 think this is a statement of the m nister. Can
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1 you tell us when and how you became aware of the

2 -- this is July 18th at 2:00 in the afternoon and

3 | think the DNA results came out that morning.

4 Can you recall, M. Brown, how you became aware of
1016 5 the DNA results and what steps Saskat chewan

6 Justice and the m nister took on that day?

7 A Umm, vyes. | received a call from Ron Fainstein

8 t hat norning indicating what the results were from

9 Engl and. John White, who | believe was the deputy
1016 10 mnister at the time, and | inmmediately met with

11 the Attorney General, who was John Nilson by then.

12 | discussed the results and ny interpretation of

13 that with John Nilson. W had a call fromthe

14 Prem er and his deputy mnister and | spoke to the
1017 15 Premer with respect to ny views on what these

16 meant .

17 Q And what were your views?

18 A Well notwi thstanding -- | know that -- | knew that

19 there were sone people that had a two-offender,
1017 20 t wo- assault theory. It was nmy view that whoever

21 raped Gail MIller was the nost |likely person to

22 have killed her as well. That once you put Larry

23 Fisher into the mx, in ny view, you take David

24 M | gaard out of it. At the very, very |east, had
1017 25 Larry Fisher been known as the assailant who raped
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1 Gail MIller in 1969, the police would have had no

2 interest in David Ml gaard. Any investigation of

3 M . Cadrain's allegations that he had blood on him

4 woul d Iikely have | ed nowhere. Had he been, for
1018 5 some reason, charged with that kind of information

6 there is no possible way you could convince a jury

7 t hat he was guilty beyond a reasonable -- David

8 M | gaard was guilty beyond a reasonabl e doubt of

9 the murder of Gail MIller, and any -- any
1018 10 conviction would -- a Court of Appeal, |I'm

11 absolutely confident, would overturn it as being

12 unsafe.

13 Q And so what was your --

14 A And that was the advice | gave to the Prem er. \%Y;
1018 15 advice was this establishes David M| gaard is

16 i nnocent, not just that we can't prove the case,

17 but that he is innocent, he did not kill Gai

18 MIler.

19 Q And was that advice, then, taken by the Attorney
1018 20 Gener al ?

21 A Well, yes. The Attorney General, | don't think,

22 really needed to have it explained to himthat

23 much because he was fairly famliar with the case.

24 The Prem er, on the other hand, had not been doing
1019 25 much in the way of follow ng that, he had other
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1 t hings on his mnd, but | explained that to him
2 and all he said was "and you're satisfied that's
3 the case", | said "yes", and then he said, "well
4 then |I'm satisfied too".
1019 5 Q And so it appears that afternoon -- do you know if
6 you would have had a fax copy of the DNA results,
7 or was it simply M. Fainstein's --
8 A Unm we got something faxed to us from the |ab, |
9 believe, within a couple of days. It was -- at
1019 10 t hat point we were sinply operating on the basis
11 of what we'd been told by M. Fainstein, and I
12 believe | actually spoke to the scientist who did
13 the results and -- or did the tests in Engl and.
14 Q And here, at least, and this is reported widely in
1020 15 t he medi a, based on the DNA testing report:
16 "... that the senmen, the subject matter
17 of the test, could not have originated
18 from David M | gaard.
19 Based on this report, it
1020 20 appears that a wrong of the nost serious
21 ki nd has been done to M. Ml gaard by
22 our Justice System
23 For this we owe him and his
24 famly the nmost heartfelt apology -- and
1020 25 that is the main thing I want to say
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1 t oday.
2 There is no doubt that this
3 wrongful conviction will require
4 conpensation. W are immedi ately
1020 5 begi nning a process to provide that
6 conmpensati on.
7 The police investigation into
8 this case was reopened this norning."
9 And can you coment on that, do you know, what is
1020 10 your recollection? This was a Friday, | believe,
11 July 18t h?
12 A Yes, could be.
13 Q Do you know what --
14 MR. ELSON: Yes, it was a Friday.
1020 15 BY MR. HODSON:
16 Q It was a Friday. Do you know what the statement
17 was referring to about the police investigation?
18 A Well, | believe that statement was produced in the
19 m nister's office, it -- 1 had nothing to do with
1021 20 it.
21 Q Perhaps | can call up 032991, and this m ght
22 assist. This is your letter of July 18th to the
23 Chief of Police in Saskatoon, to Deputy Chief
24 Doel I . It says:
1021 25 "After considering the
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1 matter, it is my opinion that there
2 exi sts reasonabl e and probably grounds
3 to believe that Larry Fisher commtted
4 the murder of Gail MIler. On the basis
1021 5 of this there appears to be reason to
6 arrest him and charge himwith
7 non-capital nurder.”
8 What, is it possible that that was the reference
9 about the re-opening in the sense of your request
1021 10 to the Saskatoon City Police?
11 A Well, no. MWhat | was going to say is that meno
12 was, the previous nmeno was prepared in the
13 m nister's office, and when | left himthat
14 morning | told himthat the first thing | was
1021 15 going to do was call the Saskatoon City Police and
16 tell them that the investigation had to be
17 re-opened, that there now was evidence upon which
18 Larry Fisher could be charged and convict ed.
19 Q And did that happen?
1022 20 A | did. | called the chief of police in Saskatoon,
21 he -- ny recollection is that that was Dave Scott
22 at the tinme, and he was away at some nmeeting, and
23 Norm Doell, who was the deputy, was the one |
24 actually spoke to.
1022 25 Q And what was the nature of that discussion; what
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do you recall?

Well, | think it's fair to say that the Saskatoon

Police Service was in shock, they were just having

a hard time dealing with those results and they
wanted to see the documents from Engl and t hat

est abli shed what | had told them and | foll owed

the conversation up with the letter expecting that

on Monday Chief Scott would be getting back into
the office and would call ne.

If we can call up 077486. This is a letter back,
or a letter to the mnister July 21, 1997, which
think is the Monday foll ow ng. It says:

“"In 1ight of the devel opments
surrounding this file, we are requesting
t hat the Department of Justice appoint
anot her agency to investigate the death
of Gail Mller.

This Police Service is in
favour of such an agency bei ng appointed
and will co-operate and provide
assi stance to every extent possible,

i ncluding providing access to the
original file."
And do you recall what gave rise to this request

or how this canme about ?
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1 A Well | don't know whether, at that point, there
2 was any pressure applied to them by anyone in the
3 Attorney General's office, but it was very quickly
4 becom ng apparent that the Saskatoon Police
1024 5 Service m ght have sonme difficulty reinvestigating
6 this since there seemed to be consi derable
7 reluctance to accepting the results, so the RCWVP
8 were the |l ogical choice at that point.
9 And I, as well I think at that
1024 10 point the media interest in Larry Fisher, who I
11 think was living in Saskatoon at the time, became
12 intense and he indicated that he was |ikely going
13 to be leaving town and doi ng what many
14 Saskat chewan residents do, nove to Al berta, where,
1024 15 | don't know, he thought he would have a better
16 chance of avoiding the news medi a.
17 Q | think we did see sonme media articles that he
18 did, that weekend, nmove or |eave to Cal gary. I
19 stand to be corrected on that, but --
1024 20 A That could be. And the RCMP were the only ones
21 that were then in a position to sort of follow him
22 around.
23 Q If we can call up 077486. |'m sorry, go to the
24 next page, sorry, 487. And this |ooks to be a
1025 25 | etter of the same date from the M nister of
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1 Justice and Attorney General to the Assistant

2 Comm ssi oner of the RCMP asking that:

3 "... | request the services of the Roya

4 Canadi an Mounted Police to investigate
1025 5 the all egations that Larry Fisher may be

6 responsi ble for the death of Gai

7 MIler.

8 | can understand why the

9 Saskatoon City Police Service would want
1025 10 to distance itself fromthis

11 investigation. Their request for the

12 services of your force is a reasonable

13 one.

14 Therefore, | ask that you
1025 15 aut horize the RCMP to take on this

16 i nvestigation. Public Prosecutions wl

17 very soon name a prosecution teamto

18 provide | egal advice to your officers.

19 They will be in direct contact with
1025 20 | nspector Murray Sawatsky in this

21 regard.”

22 And | think it was |ater changed from I nspector

23 Sawat sky to anot her member. So is it fair to

24 say, fromthis, that on Monday, July 21, 1997
1026 25 the RCMP effectively re-opened the investigation

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Hodson
Vol 183 - Thursday, September 14th, 2006

Page 38172
1 into the death of Gail MIller?
2 A Yes.
3 MR. HODSON: M. Comm ssioner, | see it's
4 al most 10: 30. | believe | am finished, but maybe
1026 5 if we could break now and | will just
6 doubl e-check and canvass parties for further
7 exam nati on.
8 COMM SSI ONER MacCALLUM:  Yes, sure.
9 (Adj ourned at 10:26 a.m)
10:47 10 (Reconvened at 10:47 a.m)
11 MR. HODSON: M. Comm ssioner, | think the
12 parties who have identified they wish to exam ne
13 M. Brown are Ms. McLean will be first, followed
14 by M. Wl ch and then |I believe M. G bson has
1047 15 some questions, Ms. Cox has some questions,
16 Ms. Knox, |'m not sure which order, and M. Elson
17 says no, or likely no, M. Boychuk no, M. Watson
18 no. So | think we'll proceed on that basis.
19 COWM SSI ONER Mac CALLUM: M. Marshall, no?
1047 20 Sorry, M. Hopkins. M . Hopkins, no?
21 MR. HODSON: | " m sorry, M. Hopkins, do you
22 have any questions?
23 MR. HOPKI NS: No.
24 MS. McLEAN: M. Comm ssioner, when |
1048 25 agreed to go first, | was accepting M. Hodson's
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Ms. McLean
Vol 183 - Thursday, September 14th, 2006

Page 38173
1 estimate that he would be finished at about 9: 30
2 t hi s norning. | have a flight at 2:15, | need to
3 be at the airport at 1:15, so | can't be back
4 this afternoon. ' m going to ask if I'm not
1048 5 finished, if we can perhaps sit a little later
6 than 12 o'clock so that | can get done?
7 COMM SSI ONER Mac CALLUM: We'll sit until
8 12: 30.
9 MS. McLEAN: "' m hoping it won't take that
1048 10 l ong, but it may.
11 COMM SSI ONER Mac CALLUM: Al'l right.
12 BY MS. McLEAN:
13 Q M. Brown, my name is Joanne MlLean, | represent
14 Joyce Ml gaard and |'m al so here on behalf of
1048 15 Al DWYC, AIDWC is the Association in Defence of
16 the Wongly Convicted.
17 A Yes.
18 Q Some of the questions that | will ask you are
19 factual in nature, but primarily nmy goals here are
1048 20 to tal k about system c type of issues, so it may
21 seem directed to the facts of this case, but it's
22 more a system c approach that | want to take to
23 it. Okay?
24 A Yes, that's fine.
1049 25 Q One thing | want to talk about first is what's
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1 been called the Mackie summry, and you know the
2 document that |I'm tal king about there?
3 A Yes.
4 Q And you' ve described it as something that, it's a
1049 5 summary of the evidence that the police had to
6 date and that it caused you no concern at all, you
7 t hought it was just a summary of the evidence?
8 A Yes. | just took it to be the kind of summary
9 t hat you occasionally see on a police file made
1049 10 during the course of |ongish investigation when
11 they are trying to figure out where they go next,
12 what they do next.
13 Q And had you ever conpared that docunent and the
14 contents of that docunment to what the police
1049 15 actually had on file at that time?
16 A You nean go back to the page references that they
17 mentioned?
18 Q Yes.
19 A No, | don't believe | ever did that.
1049 20 Q And | take it then you also did not go back to
21 ot her pages that may not have been referenced in
22 t he document; is that fair?
23 A That's right, yes.
24 Q Okay. So your --
1050 25 A Well, except to the extent that | did, as |
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1 recall, read the police report that was on Bobs
2 Caldwell's file when we got that in 1990 |
3 bel i eve.
4 Q And by that are you referring to the Ullrich
1050 5 report prior to the prelimnary hearing?
6 A No, no, in those days, generally speaking, what we
7 got was the continuation report.
8 Q You are speaking of the report that M. Cal dwell
9 prepared at the conclusion of proceedings; is
1050 10 t hat - -
11 A No, no. No, no. There were sonmething like five
12 or six binders of materials that were a police
13 report, a continuation report that starts sort of
14 with the finding of the body and ends with the
1050 15 arrest of David M| gaard.
16 Q Uh- huh.
17 A That was on the file. Now, that -- generally
18 speaking, that is the continuation report. | t
19 woul dn't normally be the entire police file.
1051 20 Q Uh- huh.
21 A But that -- in those days that's what we got.
22 Q Al'l right. So at some time you would have read
23 all or some of that docunment?
24 A Oh, | would have read all of that, yes.
1051 25 Q And did you do any conparison of the things in
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1 t hat document to the Mackie summary docunent ?
2 A No. In going through the Mackie summary, it
3 seemed to me to reasonably track the case.
4 Not hi ng sort of junped out at me as being wrong or
1051 5 fal se.
6 Q Okay. | want to | ook at that document in respect
7 of a number of exanples. ©One of themis about the
8 t oque. Now, do you remenber that there was a bl ue
9 toque found in the vicinity of the Cadrain
1052 10 resi dence sometime in April?
11 A Yes, in somebody's yard | think, somebody's back
12 yard, wasn't that it?
13 Q Yes.
14 A Yes.
1052 15 Q A nei ghbour --
16 A Yeah, sometime around there.
17 Q A nei ghbour of the Cadrain famly had found it in
18 the winter, had kept it and had given it to the
19 police in April.
1052 20 A Yes.
21 Q You recall that? And M. Karst wrote a report
22 about that when he picked it up in April. Coul d |
23 have 009254, pl ease. | f you could blow up this
24 section. This is a report witten on April 18th
1052 25 by M. Karst and he's speaking of an interview
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1 that he had with Nichol John on the 14th of Apri
2 of 1969, and | should tell you that as far as I'm
3 aware, there is absolutely no further record of
4 this interview with Ms. John, there was no
1053 5 statement taken from her and there's nothing
6 further in witing about it. Okay?
7 A Okay.
8 Q And what he's got down here is a description of
9 David's clothing on January the 31st of 19697
1053 10 A Yes.
11 Q And in about the m ddle of that paragraph that's
12 bl own up, right here, it says:
13 "She al so stated he was wearing a dark
14 col ored toque when in Regina."
1053 15 A Yes.
16 Q "However she did not recall seeing this
17 togue again. This being of interest as
18 a toque had been found by nyself in the
19 yard directly north on..."
20 Well, it says on, but,
21 "...of Cadrain residence which had red
22 substance on it..."
23 Whi ch has been sent to the lab for testing. Now
24 if we can go to 006799, please, at page -- sorry,
1054 25 at page 803 of that docunment, under the heading
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1 Summary it's written:
2 "Ni chol John says M | gaard wore a dark
3 t ouqgue which she has not seen since Jan.
4 31st."
1054 5 And just above that it says:
6 "Wal | et and touque are in car and when
7 M | gaard gets keys from W I son at
8 Cadrains ... he disposes of the touque
9 and the wallet at this time."
1055 10 Now, you understood that to be an allegation that
11 it's the toque that was found near the Cadrain
12 house?
13 A Yes, | suspect that's the case.
14 Q Al'l right. And that the wallet is Gail MIller's
1055 15 wal | et which was also found in the vicinity of the
16 Cadrain house?
17 A That woul d be the theory, yes.
18 Q Do you see any nention in there that Nichol John
19 says that he wore a dark toque which she has not
1055 20 seen since Regina in there?
21 A That's correct.
22 Q It creates the inmpression that he had been wearing
23 it on January the 31st in Saskatoon?
24 A That's correct, yes.
1055 25 Q And if you go to page 006800 of the same docunent,
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1 we have what purports to be an account of Nicho
2 John's statement of March the 1st of 1969:
3 "Came to Saskatoon January 31 with Ron
4 W Il son, David MIlgaard, in Wlson's..."
1055 5 Car . She certainly says that.
6 "- Ml gaard wore brown suede jacket with
7 lighter color knit cuffs, collar and
8 stripes on front."
9 And the next line is:
1056 10 "Dark col or touque - which she has not
11 seen since."
12 A Yes.
13 Q Again, that's creating the inmpression that M.
14 M | gaard was wearing a dark coloured toque in
1056 15 Saskat oon which hadn't been seen since that day?
16 A That's right.
17 Q Now, in fact, sir, if you look at -- |I'm not going
18 to ask for it up, but if anybody wants it, it's
19 docunment 178559 at page 178560, the Nichol John
1056 20 statement of March the 11th of '69, which this
21 purports to be a summary of here, does contain a
22 clothing description of David M| gaard's cl ot hes.
23 It does not nmention a toque at all. Al right?
24 A Okay.
1056 25 Q So that -- the information about the toque seens
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1 to have only been able to have come fromthis
2 interview that | showed you at the beginning from
3 April the 14th where she tal ks about the Regina
4 toque. Yes?
1057 5 A Wel |, and perhaps a m sunderstandi ng of what she
6 sai d. | mean, | don't know, | didn't write the
7 summary.
8 Q Uh- huh.
9 A It could be that whoever took that took it to mean
1057 10 t hat she hasn't seen it since that day, not that
11 she hadn't seen it since |eaving Regina.
12 Q Even though that's what M . Karst has recorded?
13 A Well, she said that he was wearing it in Regina
14 and she hasn't seen it since.
1057 15 Q Yeah.
16 A As | say, | mean, that may be a m sinterpretation
17 of, or this mght be a msinterpretation of what
18 M. Karst required, the notion that the toque
19 somehow got up to Saskat oon.
1057 20 COMM SSI ONER MacCALLUM: Just touch the
21 screen where you are | ooking.
22 A This part here.
23 COWM SSI ONER Mac CALLUM: Yes.
24 A The suggestion that the toque ended up in
1057 25 Saskat oon may be a m sinterpretation of what
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1 Ni chol John said or it may -- | mean, maybe that's
2 what she meant, | don't know.
3 COMM SSI ONER MacCALLUM: Where does it
4 say -- oh, hasn't seen it since January the 31st,
1058 5 that's the --
6 A That's correct.
7 COMM SSI ONER Mac CALLUM: Yeah.
8 A But | think came to Saskatoon with W/ son, | would
9 suggest that that summary woul d suggest she was
1058 10 i mplying that he had the toque, or they are
11 i mpl ying she said he had the toque in Saskatoon.
12 COMM SSI ONER MacCALLUM: Okay.
13 BY MS. McLEAN:
14 Q For what it's worth, on May the 24th Nichol John
1058 15 gave a statement to the police, certainly false in
16 respect of seeing David M|l gaard commt the
17 of fence, but at that time she said that David was
18 wearing the clothing as she has previously
19 descri bed:
1058 20 "...black snow boots, |ong green tooke
21 with other colors possible Red and bl ue.
22 | think I would know this tooke if | saw
23 it again. Ron's Brother has mtts |ike
24 it, the mtts matched the tooke."
1059 25 And that's at page 065359, the docunent is
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1 065356.
2 Anot her thing that's in the
3 Macki e summary is -- sorry, | just want to pull
4 the summary -- in respect of Sinmon Doell. Do you
1059 5 remenber that name, sir?
6 A Not particularly, no.
7 Q Page nunber -- it's the Mackie summary, the page
8 nunber is 006799. Si mon Doell was sonebody who
9 wor ked at the same hospital as Gail Mller. He
1059 10 was spoken to by the police on February the 4th of
11 1969 and what's been written in the summary in
12 respect of himis down at the bottom here.
13 A Yes.
14 Q He:
1100 15 "- Rides the bus to work and is certain
16 Gail MIler caught bus at Avenue N and
17 20th Street.
18 - Mller told him she was getting ride
19 to work when asked about not being on
11.00 20 bus."
21 That's all that's in there in respect of the bus
22 that Gail M Il er caught and that's all that's in
23 there in respect of Sinmn Doell
24 A Yes.
11.00 25 Q So if we go to docunent 075909, this is
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1 the -- sorry, 075900, and then nove to the second
2 page of that, 901, please. This is the report
3 prepared by Constable H M Dimmtt in respect of
4 his conversations with -- his conversation,
1100 5 rather, with Simon Doell. It took place on
6 February the 4th of 1969 and it starts right here.
7 It says that he and another constable attended and
8 interviewed Sinon Doell. It says:
9 "He nobved out previous to the nurder.”
11.01 10 There's no mention of that in the Mackie summary
11 is there?
12 A Not that |'m aware of, no.
13 Q He states that on occasions he had been riding the
14 bus:
11.00 15 "...and when Mss MIller got on the bus
16 she always on corner of Ave. N and 20th
17 St. directly across from the Funera
18 Home. He states that he m ssed her on
19 the bus a couple of times and upon
11.02 20 aski ng her how she was getting to work
21 she stated that she was getting a ride
22 to work, however she did not el aborate
23 on this remark."
24 No formal statenment is taken from M. Doell and
11:02 25 this information that he had been, he had noved
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out sometime prior to the nurder never makes its

way into the file, does it, into this summary
rat her?
No.

The first time that Simon Doell actually gives a
formal statement is on March the 21st of 1992 and
that's after, | think it's after all of the
evidence called at the reference. The document is
044252, and keep going please, | want paragraph 2
of this document. Yup. Simon Doell says that he
lived at one time on Avenue R, he may have lived
there for six nmonths or so in 1968, and at sonme
time during the fall of 1968 he nmoved. The | ast
line:
"l had not been living on the west side
of Saskatoon for at |east a couple of
mont hs prior to the murder of a
Saskatoon nurse in 1969."

Move to the next page, please, paragraph 3:
"While living on Avenue R | would
occasionally take the bus to work
woul d normally | eave for work around
7:00 a.m although my recollection is
vague on this point."

Par agraph 4:
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"I did not know Gail M I ler by name, but
woul d see a nurse fromtime to time on
t he bus, several months earlier and
woul d recogni ze the face as being
someone who | would see at ny place of
wor k, being the City Hospital."
Par agraph 5:
"I can only say it was a nurse in
general sense that took the bus, but not
specifically Gail MIller."
Par agraph 6:
"If there was more than one nurse who
t ook the bus along 20th Street, | would
not be able to have identified which one
of them would have been Gail Mller."
The next paragraph sinply says that he was never
asked to provide a written statenment or testify
at the prelimnary inquiry or the trial. That
puts a slightly different cast on Sinon Doell as
he is in the Mackie summary; does it not?
Well, I"m-- he said she took -- that the woman
t ook the bus at Avenue N. What's the date of this
affidavit? It's 1992 isn't it?
Yes.

20 some years |later he's not sure of what he was
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1 t hi nki ng. | mean, it is what it is and its val ue
2 is whatever its value is. | don't think it was
3 hugely important to us whether she caught it at O
4 or N. It's a block apart.
1105 5 Q " mnot really interested in whether it was hugely
6 i mportant to you, sir, |I'mtalking about at the
7 time that this Mackie summary was prepared.
8 A Well, at the time the summary was prepared, |
9 assunme they had what he told them back then.
1105 10 Q Uh- huh.
11 A And if | recall correctly, that was she took the
12 bus at Avenue N.
13 Q And that he hadn't lived there for nmonths?
14 A Yes.
11.05 15 Q So any information he was giving about busses
16 woul d have to go back into the fall of 1968?
17 A It woul d have been fairly stale, yes.
18 Q And that information doesn't make its way into the
19 summary does it?
11:06 20 A No .
21 Q Coul d we have document 218223, please, and then
22 within that | want 218228. Now, M. Doell's
23 evidence or his sighting of a nurse on the bus
24 t hat got on at Avenue N, that was inportant to the
11:.06 25 theory that the WIlson vehicle had been traveling
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1 down Avenue N and they had encountered Gail Ml er
2 wasn't it?
3 A That was the Crown's theory, yes.
4 Q Yeah.
1106 5 A And then the alley by the funeral home on N and so
6 on.
7 Q And are you aware that that evidence wasn't in
8 fact called at the trial, any evidence that she
9 t ook Avenue N?
11.07 10 A That they were traveling down Avenue N?
11 COMM SSI ONER Mac CALLUM: Sorry, wait a
12 second, you're talking over one another. What
13 was the question, please?
14 BY MS. McLEAN:
1107 15 Q Are you aware that there was no evidence called at
16 the trial that Ms. MIler took Avenue N?
17 A Well, again, Ms. MLean, it has been a long time
18 since | read that transcript.
19 Q Uh- huh.
11:.07 20 A | can't honestly say whether | was aware of that
21 or not.
22 Q Okay. These are sonme items that -- this document
23 actually is the subm ssions on behalf of David
24 M | gaard at the Supreme Court and there is a |ist
11:.07 25 of items that were not disclosed to defence
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1 counsel at trial. Just running through them

2 quickly, item (a), Mss Gallucci is somebody that

3 said she saw a nurse comng fromthe direction of

4 Gail MIller's house and taking the bus at Avenue O
1108 5 and 20th Street at 10 to seven, that would be the

6 time that Gail M Iler normally takes the bus to

7 get to work. The next one, Anne Friesen gave a

8 police statement that Gail M| Iler wal ked south on

9 Avenue O to the 20th Street bus stop. (c), Betty
1108 10 Hundt, another of Gail MIller's roommtes -- over

11 to the next page, please -- gave a statenent to

12 the police that she believes that Gail Ml er

13 wal ked south, O to 20th Street and the bus stop,

14 and none of those things made their way into the
1108 15 Macki e summary either did they?

16 A No.

17 Q Okay. The next paragraph tal ks about the Crown's

18 t heory that the car was stuck on Avenue N, again,

19 a compl aint on behalf of M. Ml gaard that these
11:09 20 numerous items were not disclosed to defence

21 counsel at trial and it's essentially a

22 chronol ogical |ist of people who had dealings in

23 the vicinity of Avenue N or Avenue O and saw

24 not hi ng unusual, nothing to suggest that there was
11.09 25 a car stuck in the vicinity of where the nmurder of
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1 Gail MIler took place. Just noving down here,
2 pl ease -- next page -- one of the npbst inmportant
3 ones of course is item (h), between 6:50 to 6:55
4 a.m M. and Ms. Merriman, who lived directly
1110 5 opposite the funeral parlour, were | ooking out the
6 wi ndow wat ching for a cab, they saw nothing.
7 Conti nue down, please, and the next. So we use
8 | etters (a) through (x) and over a time period
9 that ends at 7:05 a.m, none of those items were
11:10 10 di scl osed to defence counsel at David M| gaard's
11 trial, and can you confirm that those items al so
12 do not appear in the Mackie summary?
13 A Well, yes, as far as | can tell they don't appear
14 in the Mackie summary.
11:10 15 Q Macki e summary again, please, page -- well, the
16 first page, 006800. Sorry, it's the second page
17 of the document. Agai n, purports to be fromthe
18 statement of Nichol John on March the 11th of
19 1969, it says:
1111 20 "- Admts seeing nurse (looked |ike
21 nurse) near funeral home. Asked
22 directions."”
23 And | can advise you, sir, that that does not
24 appear in any way, shape or formin the March
1111 25 11th statement of Nichol John and | have not been
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1 able to find it in any other interview of Nichol
2 John prior to May 23rd, 24th.
3 A Al'l right. Okay, what is -- ny screen cuts off
4 the top of that.
112110 5 Q "' m sorry.
6 A Can you just kind of scroll up?
7 Q Push it back.
8 A No, no. Okay, Nichol John. Okay. | was
9 wonderi ng whose statenment it was. It didn't show
1111 10 on the screen.
11 Q We' ve been wondering too because it's not in her
12 statenent.
13 A | didn't say the summary was accur ate.
14 Q Okay. And page --
1112 15 A And, you know, | should point out that since we
16 had the police report, the summary was really of
17 no interest to me other than there it is.
18 Q Uh- huh. And page 803 of the same document, and
19 this is under the heading Summary, but it's nmore
11:12 20 t heory | guess:
21 "- On seeing nurse (MIller) she was
22 approached on pretence of getting
23 directions with a view to stealing her
24 purse.”
1112 25 And prior to this, the creation of this document,
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1 we're not aware of anybody involved in this case
2 saying that they had seen a nurse in the vicinity
3 of Avenue N.
4 On the same docunment we have
1113 5 a mention of -- sorry. Yeah. We have on this
6 document also, in addition to some evidence that
7 is not accurately reported, evidence which is
8 m ssing and, | would suggest, has a great deal of
9 significance to the case, but on the first page
1113 10 we have the (V1)- rape, its location, a
11 description, a conparison of the (V1)- rape to
12 the MIler file, that Mss (V1)- had been shown a
13 photo spread and had picked M I gaard and anot her.
14 W t hout going back to the docunent, she actually
1114 15 says in there that she isn't sure where she had
16 seen either of the two gentlemen that she had
17 pi cked out, but she thought they | ooked famli ar,
18 and then again we've got the blood group of her
19 and that the attacker is an A group secretor.
11:14 20 Now, this offence is one that Larry Fisher pled
21 guilty to and it's one of a group of offences he
22 pled guilty to. There's no mention of the other
23 sex offences that were commtted by M. Fisher in
24 and around this same time period and which the
11:14 25 police were originally investigating as linked to
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1 the MIler murder is there?

2 A No.

3 Q Okay. Do you think if somebody | ooked at this

4 docunment in totality as a summary of the evidence,
1115 5 they could get a skewed idea of what the case was

6 agai nst Davi d?

7 A Oh, yes, yes, and that, frankly, doesn't cone as a

8 huge surprise.

9 Q Al'l right.
11:15 10 A Have you ever seen something called can say

11 statements? They usually amount to m ght says and

12 they tend to provide a fairly inaccurate view of

13 what's on the evidence and ny view is that they

14 are really improper for disclosure because they
1115 15 are m sl eadi ng.

16 Q And they would m slead anybody that was trying to

17 deci de who woul d be a good suspect in the case

18 per haps?

19 A If -- well, in terms of m sleading anybody, they
11:15 20 woul dn't be produced for investigation purposes,

21 t hey are produced as part of the brief for the

22 Crown, and if they are handed to defence counsel

23 who takes a quick |look at themto try and assess

24 the strength of the Crown's case, say, for a bai
1116 25 hearing application or sonmething |like that, they
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1 are going to be dang m sl eadi ng.
2 Q | don't mean to interrupt you, sir. Are you
3 speaking of will-says or mght-says? |[|'m talking
4 about this docunment.
11:16 5 A Yeah, we call them can-says.
6 Q Yeah. | "' m tal king about this docunent, not about
7 can-says?
8 A No, no, | appreciate that. But you are suggesting
9 t hat, because this is inaccurate, that has sonme
11:16 10 sinister meaning. " m saying, well, you are going
11 to have to do a little nmore than show i naccuracies
12 to prove that this was somehow a sinister plan for
13 the conviction of David M| gaard.
14 Q My suggestion, sir, was that this document, if
1116 15 relied upon to decide who woul d be the best
16 suspect in the case, m ght be m sl eading?
17 A Oh, no, no question about that.
18 Q No question that it m ght be m sleading; right?
19 A Yes.
11:16 20 Q OCkay. And you don't know this, but this
21 docunment -- well, you may know it now but you
22 certainly didn't know it -- 061373. This is a
23 | etter that you wrote to M. Sawatsky on Septenber
24 the 9th of '93 and you turned over, at that time,
1117 25 - -
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Ms. McLean
Vol 183 - Thursday, September 14th, 2006

Page 38194
1 A Oh yes.
2 Q -- a portion of the departnent's file that had
3 been found in the office. You i ndicated you have
4 no idea:
1117 5 "Why it was there ...",
6 you:
7 "... personally disclaimany know edge
8 of it as the file contains material |
9 have never seen before."
11:17 10 And:
11 "... please pass this on to your
12 investigators for their consideration.”
13 And it's my understanding that, in amongst those
14 documents that you turned over to M. Sawatsky in
1117 15 1993, were reports prepared by the RCMP who were
16 assisting with the investigation in 19697
17 A Umm, yes, | -- Inspector Riddell, | think?
18 Q Ri ddel|l is one of them vyeah, Rasmussen.
19 A Yes.
11:17 20 Q And in those reports, we've only heard about them
21 in the Inquiry because they were therefore not
22 avai |l able for David's |l awyers on the preparation
23 of their application, they weren't available to
24 t he Department of Justice in their investigation,
11:18 25 they weren't available at the Supreme Court of
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1 Canada, they were available at this Inquiry, and
2 we' ve heard evidence that the police, including a
3 number of menmbers of Saskatoon fairly high up the
4 food chain, if |I can call it that, and some of the
1118 5 senior officers that were involved fromthe RCM
6 in the investigation, had a meeting on May the
7 16th of 1969, and that this document was used in
8 t hat nmeeting to decide on who would be a good
9 suspect to concentrate on in the case; are you
1118 10 aware of that?
11 A Um, | was aware that they had tal ked to some RCMP
12 members and | believe, actually, Regina City
13 Police members had something to do with the file
14 as wel | . | don't recall specifically what the
1119 15 di scussions were about, but there had been
16 di scussions, | know that.
17 Q And that, at the conclusion of that meeting, it
18 was deci ded that David M| gaard was the best
19 suspect and that he'd be the one that they focused
11:19 20 on. So at that time of that meeting, on May the
21 16th, 1969, Nichol John and Ron W I son had been
22 saying essentially the same thing for all of
23 March, all of April, and about two weeks or so in
24 May .
11:19 25 In respect of Ron W I son, he
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1 said he arrived in town at 5:00 or 6:00 a.m, went

2 | ooking for the Cadrain house, had the incident

3 that could -- at the Danchuks, went to the Cadrain

4 house, David was never out of his sight, never saw
1120 5 a knife, never knew anything about the murder

6 until questioned on March the 2nd.

7 And Ni chol John, as of March

8 -- as of May the 16th, was saying that they

9 arrived in town about 6:30 to 7:30 a.m, they went
1120 10 | ooking for the Cadrain house, she remenbered

11 going to the motel | ooking for a map of how to get

12 to Pleasant Hill, she renmenbered the Danchuks, and

13 t hat they were never separat ed.

14 And, at the time, David was
1120 15 saying essentially the same thing that he's said

16 for the |ast 40 years, that they had come to

17 Saskat oon, been various places, left, no murder,

18 not hi ng funny.

19 A Yes.
1120 20 Q Ri ght? Now, within eight days of this document

21 bei ng used at the meeting, M. WIson has changed

22 his story. Coul d we have 0653607?

23 COWM SSI ONER MacCALLUM: "This document",

24 you mean the Mackie summary, not the Ri ddel
1121 25 report?
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MS. McLEAN: Yes, sorry, | do mean that.
COMM SSI ONER MacCALLUM:.  Yeah.
MS. McLEAN: The Mackie summary referred to
at the meeting, referred to in the Riddel
reports.
BY MS. McLEAN:
Okay. This is a typed version of the May 24th
statement and the May 23rd statement of Ron
W | son. Can we go to the next page, please? It's
in reverse order. M. WIson says that they
spoke:

to a young lady in a dark coat
about directions ...",

that's new:
" in the area where the police showed
me the all night cafe.™

That's new, the police showed him somet hing.
"She said she didn't know where Piece
Hill was and when we left Ml gaard said
she was a stupid bitch."

He, Davi d:

was the only one that had spoke to
her."
And then we have:

"I should also mention that on the way
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1 to Saskatoon we discussed pulling B. &
2 E's, rolling someone or purse snatching
3 for money. | don't really remenmber if
4 this girl was carrying a purse.”
1122 5 Do you see the juxtaposition of talking to the
6 woman and purse snatching there?
7 A Yes.
8 Q And if we go to Nichol John's statement, 065356,
9 and it's at 357. This is Nichol John May the
11:23 10 24t h:
11 "The next thing |I recall is
12 seeing Dave in the alley on the right
13 side of the car. He had a hold of the
14 same girl we spoke to a m nute before.
1123 15 | saw him grab her purse. | saw her
16 grab for her purse again."”
17 It says "her", but | presume she means 'him,
18 maybe it doesn't.
19 A No, she:
11:23 20 "... saw her grab for her purse again."”
21 Q Someone -- saw her reach again:
22 "... her purse again. Dave reached into
23 one of his pockets and pulled out the
24 knife."
1123 25 And if we go to the Mackie summary, on the |ast
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1 page of it please:

2 "- On seeing the nurse (MIller) she was

3 approached on pretence of getting

4 directions with a view to stealing her
1124 5 purse.”

6 And then, further down, we have the:

7 "- Purse thrown in garbage ...",

8 and that's in fact where it had been found, we

9 have M | gaard renmoving the wallet and that he may
1124 10 have put the purse in the garbage after W/ son

11 had | ooked in it, or maybe most -- both of them

12 had been involved in the theft of the purse, and

13 t hat :

14 "... Mlgaard intent on rape assaults
1124 15 and murders Gail Mller.",

16 or that:

17 "W | son has purse, goes through it and

18 puts it in the garbage can while waiting

19 on Ml gaard who he is aware is raping
1125 20 Mller."

21 So the statements of Nichol John and Ronal d

22 Wl son obtained on May 23rd and 24th, 1969 quite

23 closely parallel what M. Mackie has theorized?

24 A Some of it does, yes.
1125 25 Q Ckay.
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| mean there's nothing about the |ast part you
were reading there, bottomline, M. WIlson didn't
put himself in it.
No he didn't, but he has given evidence that the
police were telling himit was either him or
David, so --
well --
-- there may be some support for that?
That's -- that's his evidence.
Yes. 065356, Nichol John's statenment:
"After we got to Saskatoon we
drove around for about 10 or 15 m nutes.
Then we talked to this girl. This was
in the area where Sgt. Mackie drove ne
around. "
"We started to drive away and
only went about half a block when we got
stuck. We ended up stuck at the
entrance to the alley behind the funeral
home. "
And we can see that M. Mackie wrote about that
at page 006803 of the Mackie summary. We have:

"- On seeing the nurse ... she was
approached on pretence of getting

directions ...",
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1 "- This would be around funeral honme

2 whi ch would coincide with statements of

3 Ni chol John - Diewold seeing lights in

4 alley - Doell saying MIller took bus at
1127 5 Avenue N."

6 Is this of some concern, given that we now know

7 t hat Nichol John did not see David M| gaard

8 attack anybody?

9 A Well, what do you mean "of some concern?"
1127 10 Obvi ously, the statements of W I son and John are

11 of some concern once the DNA -- which in nmy view,

12 agai n, exonerates David --

13 Q Uh- huh?

14 A So, yeah, | mean obviously Nichol John and Ron
1128 15 Wlson -- well, Ron Wlson certainly was |vying.

16 Ni chol John was |ying when she said she saw David

17 M | gaard doi ng somet hi ng. |'"'mstill of two m nds,

18 frankly, whether she saw anything or whether she

19 saw sonebody attacking Gail MIller. | don't know.
1128 20 | am sure it wasn't David M| gaard she saw

21 attacking him-- or her.

22 Q Ni chol's statement as well -- sorry, maybe 1'I1l do

23 the prediction first:

24 "- W Ilson appears to be driver of car,
1129 25 t herefore, M| gaard would | eave car to
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get purse - having seen MIller closer
his sex drive takes over and he forces
her down alley to where she is found.
- Nichol John knows or suspects results
and | eaves car. Runs west ... and is
the girl seen by Indyh at St. Mary
Church. At this point she changes her
m nd about saying anything and goes
north on Avenue 'O where she meets car
again."
| don't think there's another reference but. | f
you could scroll down, that seenms to be all there
is there about that.
And then if we go to Nichol
John's statenment, 065356, at 357:
"The next | recall is him
t aki ng her around the corner of the
all ey. | think | ran after that. I
think I ran in the direction Ron had
gone. | recall running down the street.
| don't recall seeing anyone. The next
thing I knew | was sitting in the car
agai n. | don't know how | got back to
the car."

You see how closely that follows what M. Mackie
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suggested m ght have happened?
Yes.
Fol |l owi ng al ong from where we were, Nichol John
says:
"I seemto recall seeing Dave
putting a purse into a garbage can. I
don't remenber which time it was or
where | was when | saw this.
| recall there were two
gar bage cans. The one on the left had
the lid tipped. | don't recall which
one he put it in.
The next | remember is
sitting in the car. | don't remenber
Ron being in the car or com ng back."
And M. W lson's statement -- sorry, |'m m ssing
one page here, oh, you've got it, perfect. Unm,
next page, next page, it's page 2 of the May 23rd
st at ement . Ronal d W I son says:
"At Cal gary we went to the
bus depot, that is Dave and | ."
Scrolling down a little bit:
"This is when Dave told nme he hit a girl
in Saskatoon, or maybe he said he did a

girl in in Saskatoon. | don't remenmber
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1 for sure which. He told me he grabbed
2 her purse and she fought and he said he
3 j abbed her with a knife a few times, and
4 said he put her purse in a trash can.
1132 5 He said he thought she'd be alright."”
6 And that, again, is sonmething that had appeared
7 in the Mackie summary and cannot possibly be
8 true; can it?
9 A Urm, which, the discussions in Calgary?
11:33 10 Q Yeah?
11 A Well, no, | would assume that's not the case.
12 Q Well, it can't possibly --
13 A If Ron W Ilson made this up then, no, those
14 conversations couldn't have occurred.
11:33 15 Q Now t hese statenents are really recantations of
16 the first statements; are they not?
17 A Oh, yes.
18 Q And these were taken during a period of time that
19 the -- Nichol John was 16 years old, Ron W/ son
11:33 20 was 17, | believe, and they'd been taken from
21 their homes in Regina --
22 A Something |ike that, yes.
23 Q -- to Saskatoon --
24 A Oh yes.
11:33 25 Q -- without parental involvement; are you aware of
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1 t hat ?
2 A Yes, | would assume that was -- well, certainly
3 the parents didn't -- there was nobody
4 acconpanying them | don't know whether their
1133 5 parents were aware that they had gone to Regi na
6 (sic) or not.
7 Q They' d been held overnight in police cells?
8 A That's correct.
9 Q In respect of Nichol John, nore than one night,
11:34 10 driven around the murder scene?
11 A That, to my know edge that's the case, yes.
12 Q There is no accounting in any records we have been
13 able to establish as to how | ong they were
14 questi oned, or what they were specifically asked,
11:34 15 or how long they were in the individual company of
16 police officers?
17 A That's correct, yes.
18 Q But we know, at least, that Ms. John was driven
19 from Regi na, which is how many hours drive?
11:34 20 A 2 1/ 2, three.
21 Q Okay. Same with M. W I son, driven separately?
22 A Yes.
23 Q They had sessions with M. Roberts on the 23rd of
24 May that | asted for hours, according to the
11:3¢ 25 evidence of M. Roberts at the Supreme Court?
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1 A Yes.
2 Q And that Ms. John and M. W I son had been put
3 t ogether by M. Roberts, and evidence discussed
4 with both of them on the adm ssion of
1135 5 M . Roberts?
6 A Well, | don't specifically recall that, --
7 Q Okay.
8 A -- but if that's in his transcript of evidence |
9 woul dn't deny that, no.
11:35 10 Q Okay. And that there had been another, another
11 session after that for M. WIlson with the police
12 on May the 23rd which results in taking a
13 statement from him the May 23rd statement, and
14 then he is taken over to swear to the statenment
11:35 15 t hat he had just given.
16 Ms. John apparently is put
17 back in the police cells with no accounting for
18 why she wasn't questioned or why a statenment would
19 not be taken from her, given that she is supposed
11:35 20 to have told M. Roberts that she remenbered
21 seeing a nmurder, and she's then taken --
22 A Well, yeah, I'"m-- you know, you are giving ne
23 details. | don't recall this fromthe Court, but
24 if that's what's on the record, then | accept that
1136 25 as what the evidence was.
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1 Q Okay. And then the next nmorning of May 24th, M.
2 W | son gives an amended statement where he
3 remenmbers now that he had left the car and come
4 back to the car after the murder, and then Nichol
1136 5 John gives her statenment and swears to it. And,
6 for all of that, we've got police reports that are
7 prepared some days after, there is no transcript
8 of the tape recordings that were made of the
9 conversations that took place with these people on
11:36 10 May the 21st, 22nd, 23rd, or 24th, no records of
11 the encounters with M. Roberts, no availability
12 of the tape recordings that were made, no menory
13 on behalf of the police officers that may or may
14 not have been |listening to that, we've heard
11:37 15 evidence at the Inquiry about what was done in
16 t hat respect. In those circunstances, do you see
17 sonme reason to be very, very concerned about how
18 the recantations took place?
19 A Well, yes, we were interested in the way those
11:37 20 statements were produced but, at the end of the
21 day, M. Wil ch had the opportunity to produce what
22 evi dence there was, and to argue that, --
23 Q Uh- huh?
24 A -- and our job was to test the evidence that was
11:37 25 put forward and make whatever argunments we thought
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1 were applicable to it.
2 Q Uh- huh. Now you' ve said several tinmes that M.
3 Wol ch, or counsel for M. Ml gaard had the
4 opportunity to present evidence, present
1137 5 al | egations -- or present evidence to support
6 al | egations of wrongdoing and didn't do so. Li ke,
7 what evidence would you expect somebody in David
8 M | gaard's position to be able to produce, given
9 the circumstances that --
11:38 10 A Well, | mean, he had the prospect of calling other
11 police officers and the two prosecutors and he
12 didn't do that.
13 Q Okay. \What evidence --
14 A He was making all egations that they had
11:38 15 m sconducted themsel ves during the investigation,
16 and that the prosecutors had covered up when they
17 obviously knew David M | gaard was innocent and
18 Larry Fisher was guilty, he didn't call evidence
19 on that.
11:38 20 Q Yeah. As | indicated to you, I'mtrying to stay
21 ina-- in mre of a systemc framework. \What
22 evidence, if we have statenments of people like
23 Ni chol John and Ron W I son that underwent this
24 transformative process that went from being "we
11:38 25 came, we saw, nothing happened” to being
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Ms. McLean
Vol 183 - Thursday, September 14th, 2006

Page 38209
1 statements of "I saw himcommt the nmurder, |
2 heard him confess to the nurder, | know where
3 t hi ngs were put that nobody el se but the nurderer
4 woul d know"; if a person in David Ml gaard's
1139 5 position, not David M| gaard, what would you
6 expect themto be able to call as evidence when
7 there are no reports, no notes, no tape
8 recordi ngs, and no nmenories?
9 A Ch, I --
11:39 10 Q What could they bring to Court?
11 A Ms. McLean, you are absolutely right, after a
12 certain number of years it's going to be very --
13 the task David M| gaard faced --
14 Q Yeah.
1139 15 A -- was a difficult one. Now he cl ai med he had
16 some evidence, some new evidence, but set that
17 aside for a moment.
18 Q Uh- huh?
19 A If all he is saying is, you know, "things weren't
11:39 20 fair, people were -- the witnesses lied, the jury
21 got it wrong" --
22 Q Uh- huh?
23 A -- the short answer is it's going to be very
24 difficult for himto convince anybody, on the
11:40 25 basis of that, that there's been a m scarri age
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1 and, frankly, it's not likely going to happen.
2 Q | mean if the witnesses, |ike for exanple
3 M . Karst was called as a witness at the Supreme
4 Court, he was asked by the Attorney General,
1140 5 counsel for the Attorney General of Saskatchewan
6 or for the Province of Saskatchewan, if he had
7 done anything improper in the questioning of the
8 wi t nesses and he denied it, there's really -- and
9 | ' m not suggesting, for the purposes of this
11:40 10 guestion, that M. Karst personally did anything
11 in taking those statements necessarily -- but in
12 t he absence of anything that could support it
13 aren't you just stuck with M. Karst's answer?
14 A umm - -
11:40 15 Q And, again, I'mtalking systemcally, |'m not
16 tal king --
17 A Well actually, Ms. MLean, systemcally there is
18 ot her evidence you can bring, and the evidence
19 woul d be "this is what happened then", call a
11:41 20 police officer from today and say "okay, now how
21 woul d you deal with these witnesses today".
22 Q Uh- huh?
23 A And the answer is going to be "a whole |ot
24 different than they were dealt with then".
11:41 25 Q Uh- huh?
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You could not grab a pair of 16-year-olds out of

Regi na, jerk them up here, hold themin police

cells and interrogate them the way that was done
in 1969, that sinmply wouldn't be permtted today.

What's nmore, there would be some expectation that

a record of that conversation -- those
conversations would exist, whether it's a tape,
Uh- huh?

-- like video tape or video disk --

Uh- huh?

-- or a transcript, or something, --

Uh- huh?

-- or, at the very |least, detail ed notes.

Uh- huh?

| mean --

And how -- sorry?

The problemis David M| gaard was stuck with
dealing with what happened back then.

Yeah.

They m ght have called evidence to suggest "wel
this would be done different now" and "why woul
you do it different”, "well, because it may
produce skewed results".

Yeah. But how would that help in proving or

establishing that, in this particular case, it
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1 produce a wrongful conviction or a m scarriage of

2 justice?

3 A Wel |, because it then gives you some basis to

4 argue that | ook, even though the police officers
1142 5 were followi ng the practice at the tinme, everybody

6 knows that nowadays that just wouldn't be an

7 appropriate way to go about getting these

8 interviews, and while they may not have known t hat

9 then, it provides a basis to argue that the
11:42 10 information obtained was not reliable.

11 Q And woul d you expect that the prosecution side, or

12 t he people that have been tasked wi th uphol di ng

13 the conviction, would argue that that is no

14 evi dence, that it was, in fact, a correct and --
11:42 15 A Well, | mean, that's a subm ssion we would make.

16 But the point is, if you are trying to get the

17 best case you can --

18 Q Uh- huh?

19 A -- for David M| gaard before the Supreme Court,
11:43 20 why woul dn't you want to put that kind of evidence
21 in? It seems to be -- it's certainly something
22 that's solid and reliable in the sense that

23 everything else they seemed to be calling was
24 expl odi ng on them
11:43 25 Q Uh- huh?
Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




11:43 5

11:44 10

11

12

13

14

11:44 15

16

17

18

19

11:44 20

21

22

23

24

11:45 25

Murray Brown
by Ms. McLean
Vol 183 - Thursday, September 14th, 2006

Page 38213

And that, at |east, provides a means of saying
"well you know, | ook, there is a question about
the reliability of what was produced by the

i nvestigation, not saying anybody acted

i mproperly, but certainly nowadays we woul dn't do

t hi ngs that way".

You were -- you were concerned, | think, about the

statement that M. W/Ison had given to M.

Henderson and, with respect to that, | nmean you
are concerned about the absence of M. Henderson
t apes - -

Yes.

-- and you wanted to listen to them so that you
could see if he'd done anything inmproper during

his interview?

'S

Well we just, particularly after seeing M. W/ son

in the Supreme Court, | mean we were interested to
hear how his recantations came about. He just, |
mean his -- you've no doubt read the transcript

and, to put it bluntly, he was a mess, and we were

sort of curious as to what Paul Henderson did to
produce what appears to be a fairly coherent
recantation.

Uh- huh. Did you wonder the same way about the -

what may have been done with Nichol John and Ron
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1 Wlson in 1969 to stand their statements on their

2 heads?

3 A Yes.

4 Q Did you make inquiries as to where those tapes had
1145 5 gone and why they hadn't been kept?

6 A Well we, yes, we inquired as to whether there were

7 transcripts or whether there m ght be the tapes

8 left, and the answer was there was none of that

9 left.
11:45 10 Q And was this just idle curiosity with respect to

11 M . Henderson, or were you |ooking to suggest that

12 he had done something inmproper to transform --

13 A I --

14 Q -- Ron back to what he had said in 1969, in May?
11:45 15 A W wanted to see --

16 Q | --

17 A No, it was nmore than idle curiosity, we wanted to

18 see how that was produced.

19 Q And - -
11:45 20 A And - -

21 Q Wth a view to making an allegation that M.

22 Hender son had done somet hing i nmproper?

23 A Well, that, | mean, there may have been

24 cross-exam nation with respect to that if he was
11:46 25 produced as a witness or the tapes were brought
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1 in, yes.
2 Q Uh- huh. And what could M. Henderson have done to
3 M. WIlson to cause himto recount falsely in your
4 Vi ew?
1146 5 A Well, Ms. MLean, if you saw Ron W | son's
6 performance in the Supreme Court, if Paul
7 Henderson had foll owed him around often, |ong
8 enough maki ng the suggestion | ong enough, he would
9 have adm tted he killed John Kennedy. Ron W | son
1146 10 was just the kind of person that could be |ed
11 around fairly easily and influenced very easily.
12 Q And in part you got that evidence fromtalk -- you
13 got that information from talking to police
14 officers that had known himin 1969 in Regina?
11:47 15 A Well, yes. \When he was fairly young he was -- |
16 mean, their view was that he would be somebody
17 t hat woul d be easily influenced by someone he
18 i ked or he thought highly of |ike David M| gaard.
19 Q Uh- huh.
11:47 20 A Al t hough again, when you | ook at the prelimnary
21 hearing and the trial transcripts, nmy recollection
22 is he wasn't anywhere near as problematic as a
23 witness in ternms of being able to stick to what he
24 was saying in '69 and '70 as he was in '92, which
11:47 25 isn't surprising.
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1 Q Uh- huh. But the opinions came from officers that
2 had known himin 1969 and '70 in Regina; correct?
3 A Yes. Well -- and | don't know exactly when he
4 left, but it was sometime | think in the 1970s, so
1148 5 t hey had known him for some time. He used to hang
6 around with one of the notorcycle groups there.
7 Q So M. Henderson couldn't put himin jail and
8 couldn't, you know, really beat himup or give him
9 any kind of rewards. He could offer him a charge
11:48 10 of perjury if he recanted | suppose, and that's
11 somet hing that was certainly considered with
12 respect to M. WIlson wasn't it?
13 A Well, after the Supreme Court's observations, yes.
14 Q Uh- huh.
1148 15 A Al t hough we didn't consider that. | mean, that
16 occurred in Ontario, so that was their problem
17 Q He can't put himin custody and, according to M.
18 Henderson's interviews with the media, he said he
19 spent about eight hours of gentle prodding before
11:48 20 M. WIson recanted. M. WIson has given
21 evidence that his conscience was bothering him
22 Do you think that's realistic, that his conscience
23 woul d be bothering hinm?
24 A It took a long time for it to happen.
11:49 25 Q Uh- huh.
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1 A A long, long time for it to happen.

2 Q And yet M. Wlson did in fact and in law in

3 reality testify falsely at David Ml gaard's trial?

4 A Yes, that appears obvious.
1149 5 Q And that evidence that he gave was effectively a

6 recantation of his earlier statements; yes?

7 A The March or whenever they were, yes.

8 Q Yeah. And you told us the other day that there's

9 numer ous reasons why a witness recants, only one
11:49 10 of which is that they didn't tell the truth the

11 first time. Do you remenber saying that?

12 A Yes.

13 Q And from a system ¢ point of view, one of the

14 problems that we have with wrongful convictions is
1150 15 when somebody is recanting evidence that was

16 favourable to the prosecution?

17 A Yes.

18 Q That's the sort of attitude, if | can call it

19 that, that we get back, that they are not
1150 20 recanting because they didn't tell the truth the

21 first time, they are recanting because of some

22 pressure or sonme reward or sone benefit that they

23 are going to get, and what | want to ask you is if

24 the same sort of thinking applies or should apply
1150 25 to recantation s that are of the order of Ron
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1 Wl son's and Nichol John's in 1969 where they
2 recant an excul patory statement and turn it into
3 an incul patory --
4 A Well, Ms. McLean --
1150 5 Q If I could finish the question, please. One of
6 the responses that we get is that they didn't tel
7 the truth to the police, their recanting is the
8 truth. Do you see how the way you | ook at what
9 t hey say changes dependi ng on what they are
1151 10 recanting?
11 A Well, the way | | ook at recantations is they raise
12 a question. The first question is why has the
13 person changed their m nd.
14 Q Uh- huh.
1151 15 A Now, |I'm not prepared to accept the notion that we
16 al ways accept that the person has now decided to
17 tell the truth or that if they recant something
18 favourable to Crown they are now lying, | nmean,
19 t hose are possibilities, but if a witness recants
1151 20 what they've said, | want to know why, and on a
21 number of occasions when |'ve dealt with that as
22 an appeal |awyer, the first thing | did when | got
23 a recantation was send the police out to discover
24 if there is any evidence of why this has happened,
1152 25 because, | nmean, it may well be true, but |I'malso
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1 aware of the fact that the people we deal with on
2 a day-to-day basis, it's very often difficult to
3 sort out what's true and what isn't, let nme put it
4 t hat way.
1152 5 Q Okay. W th respect to this case and Ron W I son
6 and Ni chol John, we actually can do pretty well on
7 what they said that was untrue, at |least with
8 certain specifics. In the face of absolute
9 i nnocence on the DNA, is it troubling that Nichol
11:52 10 John and Ron W I son managed to insert into their
11 statements on May 23rd and May 24th things that
12 t hey could not possibly know?
13 A wel | - -
14 Q I n general ?
1153 15 A | mean, if you are suggesting that the police
16 di scussed the evidence with them or their theories
17 with them | suspect that's right and that's where
18 a lot of that -- | mean, even assum ng that they
19 had got stuck by the funeral home or in that area
1153 20 as even Wlson still maintained, there was detail
21 in there that had to have come from the police
22 investigation up to that point. | mean, they
23 woul dn't know, for exanmple, about things in
24 gar bage cans.
1153 25 Q Yeah. And this was used at trial really to
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1 support the theory that David Ml gaard did it and
2 t hat Nichol John wi tnessed it?
3 A Oh, absolutely. Those little pieces of evidence
4 were seen as corroboration.
1153 5 Q So we've got M. Roberts showi ng Nichol John Gail
6 MIler's coat and then --
7 A | think he did nore than that, didn't he throw it
8 at her?
9 Q He did a nunber of things, but I'"'mreferring only
1154 10 to her statement which doesn't contain the actual
11 interactions with M. Roberts, but her statenent
12 says "on May 23rd M. Roberts showed me a coat.
13 This coat, as | recall, is identical to one worn
14 by the girl we spoke to and Dave attacked.™
1154 15 Can't possibly be true, she couldn't have
16 identified a coat |ike that, she didn't see Gail
17 MIller, she didn't see Dave attack anybody.
18 A Well, exactly.
19 Q And then we have David Ml gaard is -- you probably
1154 20 don't remember, but Nichol John certainly would at
21 that time -- David M I gaard was |eft handed, still
22 isS. Dr. Emson did the autopsy report on Gail
23 MIller and wrote a report that said that the
24 attacker is right handed, as is Larry Fisher, and
1155 25 as is the attacker on all the related rapes , and
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1 then we have Nichol John saying | don't know which

2 pocket he got the knife from the knife was in his

3 ri ght hand. Does that suggest sonmebody told her

4 to say that he used his right hand?
1155 5 A Well, | would assune that she would have to get

6 that from somewhere, although it's curious that

7 the police would be that specific.

8 Q Uh- huh. Ni chol John and Ron W I son both, the

9 knife that David is alleged to have had in the
1155 10 car, according to Nichol, "this knife was a

11 kitchen knife used to peel potatoes and things

12 li ke that, it had a maroon handle. This knife was

13 the sanme as one of a group of knives that | was

14 shown by M. Roberts,"” and then M. W/ son says in
11:56 15 his statement, this is his May 23rd statenment:

16 "Also today M. Roberts showed nme 5

17 smal |l knives at the Cavalier Hotel and |

18 pi cked out a brown bone handl ed one

19 which | had seen Ml gaard with somewhere
1156 20 bet ween Regi na and Saskat oon. He may

21 have got this knife from the Chanps

22 Hotel where we ate that day. | don't

23 know just where | had seen this knife on

24 him but | remenber it or one like it."
1156 25 Now, given that these two did not see David
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1 Ml gaard kill Gail MIller, given that Gail MIler
2 was killed with a paring knife that exactly
3 mat ches the descriptions given and exactly
4 mat ches what was picked out in this knife |ineup
1156 5 with M. Roberts, they had to have been given
6 that information too didn't they?
7 A And there's no question, but that the police took
8 them on a tour of the scene, --
9 Q Uh- huh.
1157 10 A -- would likely have pointed out the various
11 things to them We knew a long time ago that they
12 showed them the knives --
13 Q Uh- huh.
14 A -- so0 yes, there's no question the police gave
1157 15 them that information, and that's -- | go back to
16 what | said before, if you were going to ask a
17 current police officer, current investigator would
18 you do these kinds of things, | sure as heck hope
19 t he answer is no.
1157 20 Q Uh- huh. Or approve of it being done?
21 A Yes.
22 Q So essentially what has happened in this case is
23 sonmebody who is conpletely innocent, that these
24 wi t nesses have somehow given statements that
1157 25 i ncorporate information that they were given by
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1 police?
2 A Yes.
3 Q And there is absolutely no explanation as to why
4 they did that?
1157 5 A Well, there's no -- well, as to why they did it?
6 No. As to how they got the information, | think
7 that is on the file.
8 Q It was obviously said to them?
9 A Well, there's references to being driven around
1158 10 and stuff |ike that.
11 Q | mean, the information had to have been fed to
12 them but why did they incorporate it?
13 A Well, | mean, that's a good question, why did they
14 decide to put David into it.
11:58 15 Q Uh- huh.
16 A | mean, was it as, what's his name, M. W/ son
17 said, that the police were giving himyou or him
18 or was it just that they found the pressure being
19 put on them by the police too much to bear, |
1158 20 don't know, but there's something there that would
21 have tripped them over into doing it. Unl ess
22 sonmebody can point me at some evidence that
23 establishes that the police deliberately framed
24 David M | gaard when they knew he was innocent, |'m
1158 25 not prepared to accept that.
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1 Q What about if they --
2 A | am prepared to accept, however, that their
3 actions led these witnesses to getting information
4 that they could use to come up with statements
1159 5 t hat put David Mlgaard into it as the guilty
6 party. VWhy | don't know.
7 Q | "' m not suggesting that anybody framed David
8 M | gaard believing himto be innocent on May the
9 23rd and 24th, 1969.
1159 10 A Well, your client has, that's an allegation Joyce
11 M | gaard had made on a number of occasions.
12 Q Believing himto be innocent is the part | take
13 issue with, sir. What's your response to a
14 suggestion that the police manipul ated these
1159 15 wi t nesses and this evidence because they thought
16 David M | gaard was the person, because -- in other
17 wor ds, because they thought he was guilty.
18 A No, | don't accept the notion that they attenpted
19 to get witnesses to give false evidence agai nst
1200 20 David M | gaard.
21 Q That they attempted to get the witnesses to give
22 evidence that was false but that the police
23 believed to be true.
24 A Well, okay, there's no question the police -- as |
1200 25 say, there's no question the police showed these
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1 wi t nesses what they had and they may well have
2 directed their questioning in such a way that they
3 wer e asking, well, how do you explain this, how do
4 you explain that.
1200 5 Q Uh- huh.
6 A And that would certainly end up, | suppose, if you
7 have sort of weak-m nded wi tnesses who are
8 prepared to lie and have decided that that's the
9 only way to get out of this, you may well have a
1200 10 situation where doing that is going to give them
11 t he opportunity to incorporate that extra
12 information into their statements.
13 Q A couple of things just briefly. You testified on
14 September the 12th about M. Caldwell's note about
1201 15 Ni chol John saying something at the prelimnary
16 heari ng. Do you remenber that?
17 A It was during the prelimnary hearing. | believe
18 she was waiting in a witness room or something
19 with another w tness.
1201 20 Q Okay. Could I have docunent 003847, please, and
21 this was the note M. Caldwell had, it says:
22 "Mrs. Mller, Mary Marcoux, Al bert
23 Cadrain all heard N. John say, "I don't
24 know why he didn't kill me too - | was
1202 25 right there & ..."
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1 Seen it all?
2 A Saw it all.
3 Q "...but I'"mnot going to say nothing."
4 And M. Caldwell testified here October the 4th of
1202 5 2005, and the page nunber is 16098, please, M.
6 Cal dwel | "s evidence after he reads the note
7 all owed, he says that there was, in the waiting
8 room - -
9 "...there was, | believe, a wtness
1202 10 waiting roominvolved in this and |
11 bel i eve possibly Peggy MIler was also
12 present, but that isn't revealed in this
13 not e. | went by this room and one or
14 ot her of those three told me this
1202 15 i ndicating that all three of them heard
16 it and I wrote it down as pronptly as
17 possi bl e on whatever | had avail able.™
18 So he doesn't know who said this to him right?
19 A Oh, who reported it, right.
12.03 20 Q He doesn't know for sure who is there; right?
21 A Ri ght .
22 Q Now, what were you going to ask M. Caldwell at
23 t he Supreme Court about this if he testified?
24 A | was just going to put the note to him and say
1203 25 where did this come from how did it come about.
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1 Q And you wanted to ask him about a statement he

2 didn't hear made to people he couldn't identify

3 who had never been interviewed about it?

4 A Well, it certainly wouldn't have been the only bit
1203 5 of hearsay that had been put into evidence at the

6 Supreme Court.

7 Q But that would be the purpose, is to put it in as

8 hear say?

9 A Well, | would have asked himif, you know, if he
1203 10 recogni zed the note and that would go in for

11 what ever good it did in evaluating whatever Nichol

12 John had left with the Supreme Court.

13 Q Was Ni chol John asked about it?

14 A | don't recall.
1204 15 Q The answer is no.

16 A Ckay.

17 COMM SSI ONER Mac CALLUM: When?

18 MS. McLEAN: In the Supreme Court, sir.

19 COMM SSI ONER MacCALLUM: Okay.
1204 20 A If you say no, then | take that as right.

21 MS. McLEAN:

22 Q Do you think if you wanted to put that evidence

23 before the court, that the most appropriate way to

24 start with is to ask Nichol John if she said that?
1204 25 A Well, at that point | don't know that we were
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t hi nki ng about that note in particular. It was

somet hing that was written by Bobs Cal dwell and if

it was going to go in, it would go in through
Okay. Or that any of those people should be
interviewed to find out whether or not they
supported that claim?

No, | didn't consider that at that point.
Okay. The other thing that you said a nunber
times in your evidence, and this is about the

chicken soup and the heater thing, you said a

hi m

of

nunmber of times that this was an absol ute ali bi

for the time of the murder if true?
If true.

Because it would put David at a tinme and a

| ocati on when he couldn't possibly have done it?

Well, it would have put himwell on the other
of the river at around seven o'clock when the
mur der occurred, you know, within five or 10
m nut es thereof.

Yeah.

It woul dn't have been possible for themto dri
fromthere to where the nurder occurred.

If seven o'clock is accurate?

Well, if the seven o'clock or 10 to seven sort

time frame is accurate, yes.
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1 Q So if you rely on David's timng as given in 1992
2 about the uneventful day in 1969, you come up with
3 seven or 10 to seven, but if you use Ron Wl son's
4 evidence and his statements, they arrived in town
1206 5 about 5:30, 6:307
6 A Yes.
7 Q Ni chol John's evidence, they arrived in town about
8 6: 307
9 A Ckay.
1206 10 Q The police theories in 1969, that the kids had
11 t his huge amount of unaccounted for tinme on their
12 original stories because they had arrived so
13 early. If they had actually arrived early in
14 town, this would be no alibi at all would it?
1206 15 A Well, except that -- | mean, | lived in Saskatoon
16 at that tinme and | was famliar with the area that
17 they are tal king about and there wouldn't have
18 been a garage open at 6: 30. The earliest anything
19 opened woul d be just before the sort of business
1206 20 traffic started at around seven.
21 Q O maybe sonepl ace m ght have been just opening or
22 your memory may not be conplete of 19697
23 A Well, that could be, but |I have to say that the
24 pl aces | was aware of wouldn't have been open.
1207 25 Q Yeah.
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1 A And they were the only garages near the entrance

2 to a bridge on that side of the river.

3 Q And you recall that when M. Rasnmussen, the notel

4 fella, where they went to the Trav-a-leer Motel to
1207 5 get the map, he said that that was shortly after

6 he opened up at seven o' clock?

7 A Yes.

8 Q That was the alibi that was offered by David

9 M|l gaard at all times wasn't it?
12:07 10 A Yes.

11 Q Okay. And the treatment of that in the argunent

12 of the Saskatoon government was that M. Rasnmussen

13 was wrong about his timng and it could have been

14 much | ater than seven o'clock?
1207 15 A Well, | mean, shortly after seven, | nean, is

16 shortly after seven a m nute after seven, 10

17 m nutes after seven, 15 mnutes after seven? |

18 don't know. And he didn't either as | recall.

19 Q So the argunment that's made, and we don't need to
1208 20 bring it up, it's docunent 206801, it's page 29 of

21 t hat document, and it's actually nunber 206833,

22 this is the argument put forward by Saskat chewan

23 at the end of the reference, that M. Rasmussen

24 was first asked to recall the events on June 12th
1208 25 and he opened up at seven and they came in shortly
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1 after, and the argument here is what shortly after
2 means i s open to considerable interpretation given
3 t he passage of some four and a half nonths.
4 "...it is open to the reasonable
1208 5 interpretation that this was the first
6 event of the day after opening..."
7 That stood out in his mnd; therefore, he puts it
8 happening early in the workday. That's the sanme
9 kind of thing that would have happened if this
1209 10 had been offered -- if the chicken soup had been
11 offered as an alibi isn't it?
12 A Well, the significant difference is that that
13 comes from across the river.
14 Q Uh- huh.
1209 15 A And to get from somepl ace across the river into
16 Pl easant Hill would have been a consi derably
17 different drive than going from where they were to
18 t he motel .
19 Q The other thing about this --
1209 20 A Particularly since they didn't know much about
21 where they were in Saskatoon.
22 Q Now, this casting of the chicken soup as an ali bi
23 is something that's being done by Saskatchewan,
24 it's not done by M. Ml gaard. Do you realize
12.09 25 t hat ?
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1 A Well, why did he bring it up?
2 Q He brought it up because it was -- well, as to why
3 he brought it up who knows, but his evidence was
4 that his concern was about the garage, the chicken
1209 5 soup guy, because it would clarify where they came
6 in.
7 A Well, his evidence was that he gave that
8 information to Justice Tallis so he could check it
9 out and produce it at trial and Justice Tallis
1210 10 didn't do that.
11 Q Not as an alibi, sir, that's ny point.
12 A Well, what else would you call it?
13 Q Well, he called it giving an explanation, a
14 correct explanation as to what part of the city
1210 15 they came in, that they came in at a place that
16 was not near the nurder scene, they came in where
17 there was --
18 A Except that that amounts to an alibi doesn't it?
19 Q An alibi for the time of the nurder?
1210 20 A If that's put before the court, doesn't that
21 amount to an alibi?
22 Q It amounts to a way they came into the city that
23 contradicts the theories that were being put
24 forward and the places that they were, it has
1210 25 nothing to do with the timng.
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1 A well --

2 Q If he could --

3 COMM SSI ONER Mac CALLUM: Excuse me, |I'm

4 just wondering where that evidence comes from
1210 5 MS. McLEAN: David M I gaard at the Suprene

6 Court, 013092.

7 COWM SSI ONER Mac CALLUM: Yes.

8 MS. McLEAN: And it starts at approximately

9 013258 and runs through to 261.
1211 10 COWM SSI ONER Mac CALLUM: Oh, just a m nute

11 now, it starts at where? So the document is

12 0310927

13 MS. McLEAN: Yes.

14 COVM SSI ONER MacCALLUM: And the testinmony
1211 15 is at?

16 MS. McLEAN: 013258 and runs through to

17 261. | may be out a little bit on that, | had

18 some CaseVault problems |ast night. And then

19 also this is --
1211 20 COWM SSI ONER Mac CALLUM: | would like to

21 see it pulled up, please.

22 MR. HODSON: We're going to try. The

23 nunber again, Joanne?

24 MS McLEAN: The main document number is
1212 25 013092.
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1 MR. HODSON: \Which page?
2 MS. McLEAN: 013258. This was really --
3 t he answer here.
4 MR. HODSON: Are you waiting for us?
1213 5 COWM SSI ONER Mac CALLUM: Have you read
6 t hat ?
7 A | ve read that portion, yes.
8 COMM SSI ONER MacCALLUM:  Scroll down,
9 pl ease. Next page? Well, M. Brown, if you want
1214 10 to see nmore, just ask for it.
11 A No, I'll accept that David M| gaard thought that
12 that may contradict the wi tnesses, but |I'mstil
13 of the view that that provided himwth a pretty
14 substantial alibi and he would have to know that.
12:15 15 BY MS. McLEAN:
16 Q Okay. Movi ng on, you've also indicated, and this
17 is not something that you, | would expect you to
18 know, sir, because it wasn't available to you, but
19 you've made a suggestion that this was a recent
1215 20 fabrication at the tinme of the Supreme Court, and
21 given your views on it being an alibi and given
22 t he evidence that you knew, |I'm not chall enging
23 you saying that, but factually January the 22nd of
24 1981, the document is 155260 at pages, | don't
1215 25 need to bring it up, but just for reference, pages
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155261, 262, 264 and 270, and that's a taped
conversation that the participants are Joyce
M | gaard, Peter Carlyle-Gordge, David M| gaard and
Gary Young, his lawyer, in 1981, and there is also
048235 and that is a --

COMM SSI ONER MacCALLUM: VWhen was this
conversation, please?

MS. McLEAN: January 22nd of '81.

COWMM SSI ONER MacCALLUM:  Okay.

BY MS. McLEAN:
And there is a letter to Ron W Il son, perhaps we
should bring this one up, it's 048235. | can't
give a date on it, it's a letter from David to Ron
W I son indicating that he was before the parole
board | ast June, he's got two nmore years before
full parole, so perhaps this docunent could be
dated that way. But he says:
"I want you to go to a |awyer

of your choice and put this thing right.

You can do so without getting yourself
in trouble. You will also probably end
up with the 10,000, still up for grabs,
| do not give a shit about the noney."
And that is a reference to the $10, 000 reward

offered by the Mlgaard famly, which was at the
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end of 1980, so we can say this letter was
written after that, but |I'd have to go back
t hrough the evidence to find out when the reward
money was used up. So it's sometime after 1980
and before 1990, which is when Ron W lson did
recant ?
Well, yeah, | would assume he would have been
eligible to apply for parole after ten years --
Yeah?
-- so you are |looking '79-'80, sonething,
earliest.
Yeah. | mean it's after '80 and before '90. And
t hen he goes down here, asking M. W Il son to put
t hi ngs right:
"Thi nk back to early norning Saskatoon,
t he boulivarded road that we really cane
in on... remember an old | ady we saw
probably headed for a bus, we turned
around in the intersection and cruised
by... I am not sure if we stopped or
not... we then kept on until we had some
soup at a garage before we crosses ...",
shoul d be 'crossed':

a bridge and went downtown and then

on to Cadrains. W never killed anyone,
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| never Kkilled anyone. It is all in
your mnd just like it is in mne; |
want you to tell it like it was."

Okay. So that's just, just for your information,

so that it isn't a fabrication in 1982; okay?

Okay.

Systemcally, this entire proceeding -- that can
go now -- this entire procedure for David M| gaard
did not work terribly well, if you think about the

end result or the desirous result to be completely
cleared, the Court process didn't work that well;
did it?

That's an understatement, yes.

Okay. And do you think there m ght be sonme nmerit
in having a board or a body that's conpletely

i ndependent of the adversarial and the Court
process to have a | ook at cases in their entirety
rather than this --

Well, certainly, referring it to the courts, in ny
view, probably is a difficult process because the
only nodel we have for working in the courts is an
adversarial one, --

Uh- huh?

-- and that necessarily assunmes that one person is

going to argue "yes", the other person is going to
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1 argue "no", and that --

2 Q Uh- huh?

3 A | mean, aside fromthis case, there have been

4 ot her cases |'ve | ooked at where that's probably
1219 5 not a particularly good nodel to use. Now, you

6 know, past that what you use for a test for

7 re-openi ng cases, you know, we can argue about

8 that for a long time, but | think you are right,

9 t he adversarial nmodel is not a particularly good
1219 10 one.

11 COWM SSI ONER Mac CALLUM: But the first part

12 of the process didn't involve an adversari al

13 model , supposedly, --

14 A well - -
1220 15 COWM SSI ONER Mac CALLUM: -- it involved

16 a -- under 690 it involved a department of the

17 government investigating? |Is that what you are

18 referring to, or are you referring to both

19 st ages?
1220 20 MS. McLEAN: Bot h st ages. |'"mcertainly

21 not taking the position that the section 690

22 process is not adversari al.

23 COWMM SSI ONER MacCALLUM:  Well what was the

24 purpose of your suggestion, then, to suggest that
1220 25 a board do the investigating --
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MS. McLEAN: Yes.

COMM SSI ONER MacCALLUM: -- or a board do
the remedy part of it?

MS. McLEAN: The investigation, as in the
Crim nal Cases Review Conmm ssion, an independent
board.

COWM SSI ONER Mac CALLUM: But you seem to be
tal ki ng about the Court?
Yeah, |I'mtal king about a Court process, for
exampl e what's going on in the Truscott case now,
or what happened in this case.

Or even -- you know, we say
the 690 process wasn't an adversarial one, well
with the greatest of respect, when you start
calling people inconmpetent and stupid and all the
rest of it, you do turn it into an adversaria
process. That kind of response just, in my view,
is not helpful, it doesn't help an applicant get
their thing through.

But if you're suggesting that
t here should be a body that does investigations,
or that the mnister's group should have nore
investigatory resources, | think you are
absolutely right.

One of the concerns we had
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1 when we went to Ottawa and | ooked at this was it

2 had taken a long tinme to get to this point, and

3 the reason for that became pretty clear when --

4 the first time we stepped into Eugene WIIlians'
1221 5 of fice. He literally had boxes of files stacked

6 around the periphery of his office, and it seened

7 to -- seened to us that the resources just weren't

8 there to be doing a timely job.

9 COVM SSI ONER Mac CALLUM: He had too nmuch to
1221 10 do on other things, you nmean?

11 A Yes. Well he was, it's nmy understanding that he

12 was the principal investigator for this group and

13 for the 690 references.

14 BY MS. McLEAN:
1221 15 Q So what we had in 1991 at the end of the first

16 application, by February 27th of '91, by the first

17 di sm ssal, we've got that -- we've got

18 recantations that are made in 1969 in the

19 circumstances we have been through earlier with
1222 20 the police, and then we've got a recantation of

21 one of those statements, we've got all of the

22 Fi sher stuff including that he favours nurses that

23 ride on busses in his neighbourhood, we've got a

24 failure to act on Linda Fisher, a failure to act
1222 25 in any way -- and | mean her statement in 1980 to
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1 the police -- a failure to act in any way to his
2 confessions to simlar rapes in the neighbourhood,
3 non-di scl osure of evidence that was fatal to the
4 Crown's theory, and at the end of that it's not
1222 5 enough to get M. Mlgaard into Court for a
6 heari ng.
7 Do you -- ny suggestion would
8 be, if you have an independent body that is
9 di vorced from the prosecutorial arm of the
1223 10 government, it could |ook at all of the case and
11 come to a conclusion that perhaps we have had the
12 wrong person in jail for 23 years and the rea
13 killer is walking around?
14 A Ch, I --
1223 15 Q Isn't that nmore likely to happen?
16 A -- 1 don't sort of object to the notion that it's
17 probably better to have some -- | mean, you know,
18 federal Department of Justice/provincial
19 Department of Justice, | said before that at the
1223 20 end of the day the public really doesn't separate
21 the two departments, it's '"the adm nistration of
22 justice', and what was going on was causing
23 concerns for both our operations.
24 Q Uh- huh?
1224 25 A Yeah, | -- and, | mean, we're dealing here with a
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1 mur der, but suppose you are dealing with somebody

2 convicted of some drug operation, how does the

3 Federal Government | ook at that, because they are

4 the very people being investigated? And that was
1224 5 part of my concern as well, with us being involved

6 in the Supreme Court, we were being

7 i nvestigated, --

8 Q Uh- huh?

9 A -- and it just struck me as strange that the
1224 10 province, the system that's being investigated,

11 shoul d al so be part of what was now the

12 i nvestigation.

13 Q And then you've got situations where you don't

14 have | awyers that are gonna pull in the media on
1224 15 everything, you don't have DNA; |ike, those people

16 need to have sonmewhere that they can go?

17 A Oh, they do, but at the sanme tinme | suspect, you

18 know, if you've got a circunstantial case and you

19 don't have new evidence, where does -- where does
1224 20 an i ndependent review body get you?

21 Q Well maybe they --

22 A There's got to be sonething to start with, |

23 t hi nk.

24 Q Or a review body that will go and get the
1225 25 evi dence?
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1 A Oh, oh no, absolutely.
2 Q Yeah.
3 A Your review body is useless if it doesn't have the
4 ability to investigate.
1225 5 Q Briefly, you asked about the -- you asked the
6 ot her day about the Linda Fisher statement in 1980
7 that did not come to the attention of the
8 authorities, other than the police in Saskatoon?
9 A It -- 1 -- our information was that --
1225 10 Q Yup?
11 A -- it was received and put on a file.
12 Q Yup. And that's information you found out | ong
13 afterwards, it's not information you received in
14 1980, is it?
1225 15 A No, that's right, --
16 Q Yeah.
17 A -- it was brought out |ater.
18 Q So you would at l|east, | imagine, support a
19 recommendati on that the police, at the very, very
1225 20 | east, advise the Crown attorney of the new
21 devel opments in the case?
22 A Wel |, advise us or --
23 Q Sonebody?
24 A -- routinely look into that kind of thing, because
1226 25 | think the failure there was nobody did anything
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1 with it, it just lay there.
2 Q And then you have also told us --
3 COMM SSI ONER Mac CALLUM: Now just a m nute.
4 MS. McLEAN: Sorry.
1226 5 COMM SSI ONER MacCALLUM: Now we've heard
6 ot her evidence, admttedly hearsay evidence, that
7 the file was assigned by |Inspector Wagner, who
8 took the statement to constable -- or Detective
9 Par ker, who was involved in the investigation,
1226 10 and that that person, by reason of the fact that
11 the description of the knife did not fit the
12 mur der weapon, dism ssed it at that stage as
13 being a compl aint worthy of follow ng up. That's
14 t he best sort of conclusion one can draw from the
1226 15 avai |l abl e evidence, although | concede that the
16 avai |l abl e evidence is anything but direct.
17 A Yes.
18 BY MS. McLEAN:
19 Q And you've told us the difficulties that the
1226 20 Saskat oon police had in 1997, even after DNA they
21 had a very difficult time because there had been
22 so much time and belief invested in this case;
23 right?
24 A Yes.
1227 25 Q Do you think that the investigating police force
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1 is the appropriate force to be |ooking into new

2 devel opments, or should it be another --

3 A No, for the very same reason that | don't think

4 t he Department of Justice that's being
1227 5 investigated should be involved in | ooking into

6 it. Either you get a neutral, fresh set of eyes

7 on it, or you run into problens where people are

8 going to, as happened with the knife, say "well,

9 in my view this amounts to nothing because the
1227 10 description doesn't matter".

11 Q Uh- huh.

12 A |, with respect M. Comm ssioner, | still take

13 t hat as meaning they did nothing about it. At the

14 very | east, someone should have inquired as to who
1227 15 Larry Fisher was, where he was at the tinme, and |

16 mean there is a number of things that could have

17 been done to follow that up. Did they know, for

18 exanpl e, that when Linda Fisher came in, did they

19 know that they were living in the very same place
1228 20 that the Cadrains had |lived? That should have

21 rai sed some suspicion, because one of the key

22 pi eces of evidence against David M| gaard was

23 finding her wallet nearby.

24 Q In the last little bit you were asked, towards the
1228 25 end of your exam nation-in-chief today you were
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1 asked about the letters that you wrote to the
2 police -- well, the letters that you wrote to the
3 chief of police about the DNA results, and that's
4 the one you said there's reasonabl e and probable
1228 5 grounds to believe Larry Fisher commtted the
6 murder, and then you've told us about the
7 difficulty that Saskatoon police had in dealing
8 with the new reality, --
9 A Yes.
1228 10 Q -- 1f I can call it that?
11 A Yes.
12 Q And these woul d be police officers in 1997, some
13 28 years after the offence?
14 A 28 years after the offence, and after three or
1229 15 more years -- well, no, three years, what am |
16 saying --
17 Q Yeah?
18 A -- of being told by the M| gaard people that they
19 were corrupt, that they had conspired. That
1229 20 publicity campaign at that point, | think, came
21 back to bite them because --
22 Q Okay. My question --
23 A -- because --
24 Q Sorry?
1229 25 A -- because the police at that point, | think,
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1 didn't just have sort of an intellectual

2 investment, they had an enotional one.

3 Q And nmy question really was not going to have

4 anything to do with that, it was going to be that,
1229 5 in that 28 years, these aren't the same police

6 officers that were involved in the case in 1969

7 and ' 707

8 A Oh, | don't think there were any of them that were

9 still there.
1229 10 Q And the response is comng from people that

11 weren't involved in the case and it's al most Iike

12 an institutional protection of reputation or of

13 the institution itself; right?

14 A Well, possibly. They were people who would have
1230 15 known the fol ks involved --

16 Q Uh- huh.

17 A -- and who woul d take consi derabl e unbrage at the

18 ki nd of personal attacks that were being |eveled

19 agai nst them
1230 20 Q If we can go to 077503. This is the newspaper

21 account of M. Fisher |eaving Saskatchewan,

22 | eavi ng Saskatoon, it's dated July the 25th, has

23 packed up and left |ate Wednesday ni ght, so that

24 woul d be the night before, he has been inplicated
1230 25 in the DNA testing, and then we have the |ine
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1 here:
2 "But police did not arrest
3 Fi sher, though they spoke with him |l ast
4 Friday."
1231 5 And then we have the RCMP involved in the new
6 investigation in Mller's death, and M. Fisher
7 is then arrested by the RCMP in Calgary, | think
8 on the 27th but |I'm not positive?
9 A It would have been shortly after he left here.
1231 10 Q Yeah. So you've got him vyou get the results on
11 Friday nmorning, Friday night he's talking to the
12 police, and | believe there's actually been medi a
13 coverage that he went in to the police station,
14 and this is sonebody --
1231 15 A That could be, | don't know.
16 Q -- who is a serial rapist, who lived in the
17 Cadrain house, who favours nurses, rides busses,
18 and he matches the DNA profile?
19 A Yes.
1231 20 Q And the Saskatoon police sent him home?
21 A Well, as | say, they -- they were of the view,
22 when | spoke to them that morning, that just being
23 told what the results were wasn't adequate, that,
24 in their view, there was no reason to believe he
1232 25 was guilty, which caused me consi derabl e concern
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1 because, as far as | was concerned, --

2 Q Uh- huh?

3 A -- we were now in a -- | didn't mstrust the

4 information | got from England or from the Federal
1232 5 Government, | -- as | said, | spoke to the man

6 that did the testing.

7 Q Uh- huh?

8 A | anticipated the paperwork would be there

9 momentarily, and in ny view the case was there.
1232 10 And i ndeed, when you | ook at what was ultimtely

11 presented at trial, there was nothing new between

12 the 18th and 27th, or whenever it was, that he was

13 arrested, although |I do know the RCMP did make

14 inquiries of his neighbours and his -- and a woman
1233 15 he was living with and things like that, | -- |

16 didn't know why it was taking this |ong.

17 Q | mean it was your view he should have been off

18 the streets on July the 18th; was it not?

19 A That's right.
1233 20 Q Thank you. Those are all my questions.

21 COMM SSI ONER Mac CALLUM: 1: 30 then.

22 (Adj ourned at 12:33 p.m)

23 (Reconvened at 1:30 p.m)

24 BY MR. WOLCH:
01:31 25 Q M. Brown, for the record |I'm Hersh Wbl ch, counsel
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1 for David M | gaard.
2 A What a surprise.
3 Q Nice to see you again. You i ndicated, and | think
4 it mght have even been this norning, what I
01:31 5 sensed was synpathy for what David had endured as
6 a 16-year-old boy going into a penitentiary, |
7 think the words you used was 'a good-|ooking boy
8 going into the pen', and then during all those
9 years in jail?
o1:31 10 A Yes, well, you read the records fromthe
11 Correctional Service of Canada during the Supreme
12 Court reference.
13 Q OCkay. Well, w thout going through themin any
14 detail, you realized that he had been attacked, he
01:31 15 had been viol ated, he had been shot, he'd been
16 m sdi agnosed, he'd -- it's a horrific story where,
17 at times, he declared hinmself not to be human so
18 he could endure the -- what was going on in there,
19 a terrible story?
01:32 20 A Yes.
21 Q And when you were dealing with himat the Suprene
22 Court level, did you have that degree of synpathy
23 then, or has it really conme from your
24 under standi ng that he's innocent?
01:32 25 A No. Unm, certainly when we were dealing with him
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1 in the Supreme Court, while he -- there were
2 certain aspects of what he did and said that
3 didn't make himterribly sympathetic. There is no
4 guestion that we knew, then, the sort of horrors
o132 5 that he had to deal with in jail, and no, that
6 makes him sympat heti c.
7 Q Now you referred to the fact that -- and we may
8 di sagree over time -- but you referred to the fact
9 t hat he may not have been believed, or he was not
01:33 10 credible, or matters of that nature. And | take
11 it you know even that Steven Truscott, you know,
12 was specifically found not to be truthful. How
13 does somebody, here a 16-year-old, there a
14 l4-year-old who was facing execution, how does
01:33 15 somebody, all those years later, come into Court
16 and have their credibility assessed? That is,
17 what can you |l ook at or how much do you think
18 shoul d be all owed, |eeway, for sonmebody who has
19 been through that kind of experience?
01:33 20 A Well, M. Wlch, if David M| gaard had come into
21 Court and said "you know, it's been 22 years, |
22 have been going through hell, | have no
23 recollection of what | told Justice Tallis except
24 that | told himthe truth", --
01:34 25 Q Wwell --
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1 A -- and then Justice Tallis comes in and gives a

2 list of things that David told him David would

3 | ook far more credible than if he conmes into Court

4 and says "I told himthis, | told himthat, | told
01:34 5 himthe next thing, he didn't do any of these

6 things for me", and then Justice Tallis cones in

7 and says "well, no, that's not quite the case".

8 Q Well, but could -- would not a number of itens be

9 a matter of perception; that is, whether he was
01:34 10 visited many tinmes in jail or not, his perception

11 and Justice Tallis' perception m ght very easily

12 differ, thinking back? By that | mean Justice

13 Tallis m ght be going a bit on what his normal

14 practice is, David m ght not know how many times a
01:34 15 | awyer would visit a client, they may have

16 different perceptions on things that hardly, |

17 t hi nk, woul d suggest, is very inportant in a

18 credibility assessment ?

19 A Well except as | recollect, M. Wlch, David
01:35 20 M | gaard's evidence essentially was that he wasn't

21 getting to see Tallis very much at all, that

22 Justice Tallis was largely ignoring him | think

23 t hey blamed that on the notion that he was being

24 funded by Legal Aid and therefore wasn't putting
01:35 25 much effort into the case, that was the -- it
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1 wasn't a matter of whether it was, you know, two
2 times, three times, ten times, it -- the issue was
3 whet her or not there was nuch attention being paid
4 to it.
01:35 5 Q Well, even a decision to testify could be a matter
6 of perception? That is, to David, his |awyer
7 recommendi ng he not testify, at 16 years of age,
8 m ght have | ooked |ike a direction or --
9 A well - -
01:35 10 Q That is it could be a matter of perception? |
11 don't know what else it m ght be.
12 A Well, except that David M| gaard was perfectly
13 clear that he told Justice Tallis he wanted to
14 testify and he didn't get called, and that
01:36 15 certainly wasn't Justice Tallis' perception.
16 Q Do you have any coment on the notion that the
17 wrongly convicted, at |east at that time and |
18 think it still is the case, nust waive privilege?
19 A Well, they don't have to waive privilege with
01:36 20 respect to counsel unless you are nmaking
21 al | egations of impropriety by -- against your
22 counsel, and then | think the |law says you, in
23 effect, have waived privilege.
24 Q No, |'m suggesting that David had waived it |ong
01:36 25 before, for Justice, in order for --
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1 A In order for them to discuss --

2 Q Yes.

3 A Yeah.

4 Q But they insisted --
0136 5 A Yeah.

6 Q -- that he waive his right to privilege so they

7 could talk to Justice Tallis?

8 A |, quite frankly, M. Wblch, | don't have a huge

9 problem with that. At that stage of the gane the
01:36 10 Crown has proven beyond a reasonabl e doubt that

11 the person is guilty, if they want to now come

12 forward and say "lI'mnot guilty, | have never said

13 | was guilty", | think all sources of legitimte

14 inquiry should be open, and that includes "well,
01:37 15 okay, we want to talk to your counsel and find out

16 why you ran the defence you did."

17 Q Okay. So what -- so but in other words, though,

18 woul d you not recognize that could erode the basic

19 principle, because any accused woul d have --
01:37 20 shoul d be warned "lookit, if you are wrongly

21 convi cted, whatever you tell me now will not be

22 confidential in the future"?

23 A Well, | suppose if you care to take up that

24 t hought at that stage of the proceedings, then of
01:37 25 course you can certainly warn the client. But

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 183 - Thursday, September 14th, 2006

Page 38255
1 agai n, though, your point is do |I think that's
2 right? 1 see nothing wrong with handling it that
3 way .
4 Q No, |I'm asking you this because the Comm ssion
01:37 5 wi Il be making recomendati ons on many things, and
6 one of the things that | find troubling is the
7 notion that the wrongfully convicted have to waive
8 privilege in order to put forward their 690 claim
9 and | just wanted to get your views on that?
o1:38 10 A Well there really isn't any other way, | suppose,
11 to determne why the matter was -- why the defence
12 was conducted in the way it was, and in
13 particular, in a case |ike David M Il gaard's, why
14 he didn't take the stand, why he wasn't call ed.
o1:38 15 He didn't have a significant crimnal record at
16 that time.
17 Q He had no crim nal record.
18 A | thought there was one youth conviction or
19 sonmet hi ng. But, | mean, it was nothing.
01:38 20 Q No, you are right. And you think the idea of why
21 he didn't testify is a proper consideration?
22 A Yes.
23 Q And as far -- leaving aside Tallis, let us assune
24 David M Il gaard did what you reconmnmended or
01:38 25 suggested would be a different approach; is there
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any way a Court can say "we believe you, you're
i nnocent", realistically?

You nmean just on the basis of his statenment alo
Well he wal ks into Court and he says "I didn't
it, I told the police the truth at the very
outset, nothing is changed, I'minnocent", and
ask no questions because there isn't much to as
about that, and it's over on that portion; can

Court then say "we believe you, you're free"?

ne?

do

you
k

a

Well, | suspect it's unlikely that, just on that

basis, they would be inclined to make that kind
assessnment .
But I'm looking at this particular case and, in
many respects, | would suggest David M| gaard's
evi dence on a reference or a 690 is really of
m ni mal i mportance?

COMM SSI ONER MacCALLUM: Well, 1 thought
you were tal king about the trial, M. WIlch?

MR. WOLCH: | meant that, yes.

of

COMM SSI ONER Mac CALLUM: You nmeant section

6907
MR. WOLCH: Bot h. | will be more specifi
Thank you.
BY MR. WOLCH:

OCkay. Comng into the Suprenme Court, okay, Dav
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1 M | gaard puts on the record "I'minnocent, |I'm
2 i nnocent ". Now, | nmean, surely credibility
3 findi ngs cannot be made on that, there's nothing
4 to -- you have to |look at the rest of the case,
01:40 5 that's --
6 A Well that's precisely right, M. WIlch, you have
7 to look at the rest of the case plus whatever
8 David M | gaard says.
9 Q But what | am saying is it's impossible to expect
o140 10 an assertion of innocence, even if unchall enged by
11 cross-exam nation, to have the trier of fact say
12 "yes, we just accept you are innocent"?
13 A Well, and to that extent, M. WlIlch, you are
14 right. A nmere bald statement that "I'minnocent"
o1:40 15 doesn't give anybody anything to go on. That ' s
16 why there has to be other evidence, other
17 exam nation or cross-exam nation of that w tness,
18 and a conparison of what that w tness says with
19 ot her witnesses.
o1:40 20 Q Yes, but that's what | am getting at, is that the
21 wi tness hinself, the accused himself, can't carry
22 the day by hinself, there's got to be sonething
23 somewhere else, either discredit the Crown's case
24 or bring in new evidence?
o1:41 25 A Yes, generally speaking, that would be correct.
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1 Q OCkay. And when you think back to it now, and you

2 can -- you know David is innocent, can you see the

3 difficulty that when he's first spoken to, whether

4 it's six weeks or so after the murder, he has to
o141 5 remenber a morning which really would have been of

6 l[ittle or no significance to him would that be

7 correct?

8 A Yes.

9 Q Details of which there is no reason to
o141 10 particularly remember?

11 A Well if -- if you come back to the notion that

12 he's innocent, yes.

13 Q Yes, | mean --

14 A That casts a light on, very differently, on all of
o142 15 t hese things.

16 Q A very different light on it. But it doesn't

17 change the truth though?

18 A No.

19 Q Okay. And now, 23 years later, he's trying to
o1:42 20 remember what happened on that norning, it's

21 basically a fairly impossible task, isn't it?

22 A Well, and as | recall, when we were pushing him,

23 or when Eric Neufeld was pushing himon that, the

24 Chi ef Justice noted for the record that while he
o142 25 may not remenmber the details of the day, he
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1 remenmbers he didn't kill anyone.

2 Q Exactly.

3 A well - -

4 Q Exactly, that's what he does remember
o142 5 specifically. But doesn't it, at some point in

6 time, just become a nmenory test, |ike what can |

7 remember from ny statenment, what can | remember

8 from nmy other statement?

9 A Well except, M. Wdlch, that's -- 20 some years
o142 10 after an event like that, it becomes a menory test

11 for every witness, including the accused. | don't

12 know how you avoid that.

13 Q Ri ght . Ckay. | want to turn to a different

14 topic, and one that you referred to quite a few
01:43 15 times, and that is the media --

16 A Uh- huh.

17 Q -- and the role, the role of the nedia. Now you

18 are famliar with the basic principles about the

19 freedom of the press, the Charter of Rights for
01:43 20 the media, the inmportance of the media in a

21 denmocratic society; | don't have to go through

22 t hat at great length, do |I?

23 A No.

24 Q And it's fair to say that Crown/ police use the
01:43 25 medi a extensively?
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1 A Umm, vyes, that's true.

2 Q | mean there are nmedia representatives, nedia

3 agents, | think even some police officers are

4 trained to be the liaison with the medi a?
0144 5 A That's correct.

6 Q So use of the media in the crimnal justice system

7 is not really limted to one side or the other,

8 and it's fairly --

9 A No.
o1:44 10 Q -- fairly commonly used?

11 A Exactly, yes.

12 Q And nost people using the media prefer to have

13 favourabl e spins put on what they say?

14 A Well, most people using the media are obviously
01:44 15 interested in getting their message out, yes.

16 Q Yeah. And now I'"'ma little interested in

17 analysing it in the sense that you seemto be

18 saying that what occurred here in the media was

19 wrong or unfair, or whatever adjective it is, but
01:44 20 at the same tinme, without the media, there would

21 be a horrible injustice in this particular case?

22 A Well, no, what | said was some of what was going

23 on in the media was outrageous, and clearly it

24 was. The statenents that Ms. Ml gaard and David
0145 25 Asper were -- and you were making with respect to
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1 the value of some of the evidence were clearly
2 m sl eadi ng. When it becanme time to start making
3 out rageous accusati ons agai nst people in order to
4 generate sonme public concern favourable to your
0145 5 cause, | would consider that to be inappropriate.
6 But with respect to the news
7 medi a, since the md-'80s, with the consolidation
8 of the various news agencies that we've had,
9 there's been a steady decline in the number of
o145 10 people in those agencies doing the reporting, and
11 we're at a point now where news nedia people
12 pretty nmuch have to take what they are given by
13 people |like you and nme, and they run with it.
14 There is no opportunity for themto check it.
o1:45 15 Q Wwell --
16 A And your canmp certainly took advantage of that.
17 Q Well, let's analyse it a little more. The medi a
18 in this case reported the case extensively,;
19 correct?
o146 20 A Parts of it, yes.
21 Q And the media uncovered a fair bit of the
22 evi dence. "1l be nore specific if you like.
23 A Yeah. | " m not aware of how much they uncovered.
24 Q Well, the Larry Fisher convictions, the CBC went
o146 25 out and found them things |ike that?
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1 A Well, okay.
2 Q And in fact it could be argued that the nmedia
3 coverage perhaps caused the Larry Fisher nane to
4 be brought to the Ml gaard's attention?
01:47 5 A Wel |, except | understand Joyce Ml gaard had it
6 sometime earlier than that, in the '80s.
7 Q But not as a suspect in the case or anything |ike
8 that, or the convictions?
9 A Well, that's fine, yes.
01:47 10 Q Okay. Now, in terms of what was being put into
11 the media by the M I gaard canp, the main assertion
12 was that David was innocent?
13 A Well, yes, that and the proof you raised to show
14 t hat was the evidence you had obtained from what's
o1:47 15 her name, Deborah Hall.
16 Q Well, let's --
17 A And so on, and, quite frankly, m srepresented a
18 great deal of what was there.
19 Q Okay. Well, let's step back a bit. "1l get into
01:47 20 that, but | just want to get the broader picture
21 and we'll get more specific. David was i nnocent
22 was being put out there and a little |ater Fisher
23 was guilty was being put out through the nmedia?
24 A Yes.
01:48 25 Q And both of those assertions are true?
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As it turns out, yes.

Well, they al ways were true.
Well, we know they are true now, yes.
Now, you chose Deborah Hall. Deborah Hall put a

different interpretation on the motel room
incident; correct?

Yes.

And - -

But she did not say it did not happen or that --
well, she didn't deny it happened.

Well, we know now if it did happen it was not a
serious confession?

We know t hat now, yes.

So it may be that she was correct?

No, | don't -- the affidavit you filed was not
correct.
Well, if she's wong, she's wrong. An affidavit

is not created by the | awyers, it's what the
person says; is it not?

Well, that's true, but if you are going to put
forward her statement as to what happened, you put
forward a full statenment, because with very little
effort the federal government was able to discover
that, well, that's not quite what she had to say.

That's perfectly fine, but the job of the counsel
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1 is not to put words in the person's nouth or in

2 their affidavit, it's their words.

3 A No, but if you are presenting sonebody as a

4 credi ble witness saying these people lied, you
0149 5 woul d want to have a reasonably conpl ete account

6 from that person.

7 Q Well, now we know they very well may have |ied.

8 A No, we don't.

9 Q Well, surely the lie is not that it was said, but
o1:49 10 a lie can be an interpretation; that is, | took

11 him seriously or | didn't could be lie.

12 A Well, if they took him seriously, they took him

13 seriously. Why would that be a lie?

14 Q Well, because |'m suggesting to you that when you
01:50 15 | ook at it now in |ight of David's innocence, if

16 t hey took him seriously, they stayed and partied,

17 they left himalone with a girl and they never

18 changed in their attitude towards him one m ght

19 think they heard it and didn't take it seriously
o1:50 20 and now are saying they took it seriously.

21 A Well, | think they said they took it seriously in

22 1970 when they testified.

23 Q And that's the |ie.

24 A Well, | don't know that you've got any evidence of
o150 25 t hat .

Meyer CompuCourt Reporting

Certified Professional Court Reporters serving P.A., Regina & Saskatoon since 1980
Central Booking - Call Irene @ 1-800-667-6777 or go to www.compucourt.tv




Murray Brown
by Mr. Wolch
Vol 183 - Thursday, September 14th, 2006

Page 38265

1 Q well - -

2 A They certainly said at the Supreme Court that they

3 continued to think it was serious.

4 Q Well, these are guys who have been charged with
01:50 5 mur der, everything else, these are not the nost

6 credi bl e of people.

7 A No, that was before the court as well, that they

8 weren't the nost credible of people.

9 Q And Mel nyk got the |ightest sentence for a robbery
o1:50 10 at that time in Saskatoon history a few days

11 | ater.

12 A That was before the court.

13 Q Yeah.

14 A That doesn't nmean, though, that they were |ying
o1:51 15 when they say, well, we took it seriously.

16 Q But they may be?

17 A Well, yes, they m ght have been.

18 Q Okay. That's all |I'm asking, they could be --

19 A There wasn't any evidence of it, but, | mean --
o1:51 20 Q Well, just inference, and now we have nmore to go

21 on and we have --

22 A No, you don't have any nore to go on, what you

23 have is David Ml gaard is innocent, but that

24 doesn't nmean that didn't happen and it doesn't
o1:51 25 mean that they didn't see it as incul patory.
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1 Q Well, you had a witness named Edwards who said

2 t hey confessed to her they |ied.

3 A Wel |, excuse me, you had a witness named Edwards

4 who said that.
o151 5 Q You had a chance to cross-exam ne her.

6 A Frankly, as far as we were concerned, nothing she

7 sai d, other than her name, was credible.

8 Q Ckay. So I still want to talk about the

9 al l egations that you find so disturbing, and the
o1:52 10 gi st of another allegation was a | ack of

11 di scl osure; correct?

12 A Yes.

13 Q And there was a significant |ack of disclosure?

14 A And | didn't say that that was the allegations
o152 15 t hat were disturbing.

16 Q Okay.

17 A The al l egati ons that were disturbing were the

18 remar ks you were maki ng about the Federal Justice

19 officials with respect to the fact that they were
o1:52 20 obvi ously not paying any attention to what you

21 wer e saying, were not investigating and so on when

22 you knew very well that wasn't true.

23 Q Well, with all due respect, M. Brown, that's one

24 of the allegations here as being true.
o1:52 25 A Whi ch, that they weren't investigated?
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1 Q They did a terrible job is one of the allegations
2 here.
3 A That may be your evidence, it's not mne. They
4 were investigating at the time, you people were
0152 5 bringing them your evidence a piece at a time and
6 every time you did that it meant the process would
7 restart, they would have to go out and investigate
8 t hat new piece of evidence and fit it into the
9 whol e package that they were preparing for the
01:53 10 m ni ster.
11 Q Well, at the end of the day Kim Canpbell made the
12 wrong decision didn't she?
13 A Well, in Iight of what she knew then or what she
14 woul d know now?
01:53 15 Q What she knew t hen. She had Larry Fisher, she
16 had - -
17 A No, no, | disagree, and | would think the Supreme
18 Court disagrees with you too.
19 Q The Supreme Court disagrees?
01:53 20 A They didn't find David M| gaard was innocent and
21 that's what you were asking her to find.
22 Q Well, with all due respect, she was being asked to
23 refer the matter to a court.
24 A Because she should find that your evidence proved
01:53 25 David M | gaard was innocent?
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1 Q Absol utely not. "1l show you the press clippings

2 from M. MacFarl ane.

3 A Well, that's not nmy view of it, M. Wblch.

4 Q Per haps we should | eave, you know, the Departnent
01:53 5 of Justice -- they can answer it if we can get

6 around the privilege or sonmething, but let's |eave

7 that for a monent. | m concerned with what really

8 bot hered you in the allegations.

9 A Well, the allegations -- well, when you got past
o1:54 10 that, then there were allegations of corruption

11 and cover-up that you were putting out through M.

12 McCl oskey, that provincial government officials

13 obviously covered this up because they knew they

14 got the wrong person.
o154 15 Q You are tal king about Fisher now?

16 A Yes.

17 Q Okay. Well, the allegation was that Fisher was

18 handl ed very strangely, as the Supreme Court said,

19 it came to light in 1970, and that the allegation
o1:54 20 was that it wasn't disclosed.

21 A No, no, that's not the allegations that I'm

22 concerned about.

23 Q Yeah.

24 A The al l egati ons that were being made was that the
01:54 25 inference to be drawn from all of this was
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1 corruption.
2 Q The inference was to be drawn that it was
3 del i berately not disclosed.
4 A No, that it was corruptly not disclosed, that was
01:54 5 the all egation that MCl oskey and Joyce M | gaard
6 wer e maki ng.
7 Q McCl oskey, okay. But the thrust of it was it
8 shoul d have been disclosed, it wasn't, there's
9 somet hi ng wrong.
o1:54 10 A Well, that was ultimately what was argued in the
11 Supreme Court, you didn't argue that officials
12 were all that corrupt, although you raised issues,
13 as | recall, suggesting that everybody had to have
14 known that this would be absolute proof that David
o155 15 M | gaard was innocent and that Larry Fisher was
16 guilty and that it was then, there was a decision
17 made not to tell people.
18 Q Well, let's go back. (V1)--- (V1)- was in the
19 Mller file?
o155 20 A Yes.
21 Q Ckay. David was still before the courts when
22 Fi sher got arrested?
23 A Yes.
24 Q Ckay. M. Kujawa had both files?
01:55 25 A Well, he had portions of both files.
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1 Q Okay.
2 A The appeal record on David M| gaard woul d not
3 include the police file or anything even close to
4 t hat .
o156 5 Q Okay. M. Karst, who took the significant
6 statements in the Ml gaard case, took the
7 confessions from Fisher?
8 A That's correct.
9 Q Fi sher was dealt with in Regina?
o156 10 A Yes.
11 Q The victinms weren't notified?
12 A That's right.
13 Q The public wasn't notified?
14 A Well, | mean, | don't know whether there were news
o156 15 stories with respect to Larry Fisher or not, but
16 certainly there was no effort to sort of announce
17 t hat .
18 Q Putting all that together, isn't that cause for
19 concern?
01:56 20 A It may be enough to make sonmeone wonder why that
21 happened that way, but that's not what you were
22 doing, M. Wl ch, you weren't asking why did that
23 happen, you people went a step further and said
24 that's proof of corruption, that's proof of
0156 25 cover - up.
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1 Q Cover -up, yes. The word corruption | don't
2 bel i eve was used, but we can argue | ater about
3 t hat . Cover-up, it certainly was covered up, but
4 whet her or not it was covered up deliberately or
o157 5 not we don't know.
6 A No, no, | disagree.
7 Q Al right. Larry Fisher was one of the worst, at
8 that time, worst sex offenders perhaps in
9 Saskat chewan history?
o1:57 10 A That's probably fair, yes.
11 Q Now, isn't that the kind of case, when he gets
12 arrested, people know about it?
13 A Well, yes and no. I f you |l ook at the way news was
14 dealt with in the crimnal justice process in
01:57 15 t hose days, the notion that we would be putting
16 out press releases was just -- | nmean, we didn't
17 do that.
18 Q Well, there was a warning in the paper about Larry
19 Fi sher unnamed before he was caught ?
o157 20 A Yes.
21 Q | mean, the women of Saskatoon are worried this
22 guy i s out there.
23 A Yes.
24 Q Woul dn't it be natural to put in the paper, | ook,
o1:58 25 we caught hin?
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1 A Well, if they remembered to do that, that would
2 certainly have been | suppose a good thing, but --
3 the fact that somebody doesn't renmenber to do that
4 is not in itself some sort of indication of
o158 5 sinister --
6 Q No, okay, but would you concede that to an
7 observer, particularly one who 100 percent
8 beli eves the wong guy is in jail, when an
9 observer | ooks at that, suspicion at |east would
o158 10 flow?
11 A | would concede that you would be, you know, well
12 within your, | suppose, reason to say, well,
13 that's very curious, why did this happen, but
14 that's a bit different than saying, oh, well,
o1:58 15 there was a consci ous cover-up here, because
16 that -- you know, you say you didn't use the word
17 corruption. Well, not perhaps directly, but a
18 cover-up is corruption, a cover-up is an
19 obstruction of justice.
o1:58 20 Q Well, it is quite, quite strange, is it not, that
21 per haps the worst serial rapist in Saskatchewan
22 history didn't even get into the paper when he was
23 caught and convicted?
24 A Well, again, we didn't issue press releases to the
01:59 25 news media saying, you know, X will be in court
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1 t oday, conme and watch, you didn't do that in those
2 days, and to be honest with you, we still don't do
3 t hat .
4 Q Woul d you have expected himto get sone time for
0159 5 commtting the Saskatoon offences?
6 A | n Saskat chewan, since he came here with a 13 year
7 sentence out of Manitoba, no.
8 Q Even t hough Manitoba wote a letter --
9 A To be perfectly honest with you, even today.
o1:59 10 Q Even t hough Manitoba wote a |etter saying your
11 of fences were not considered in the 13 years?
12 A Oh, the court here, the Court of Appeal here and
13 the Queen's Bench are going to | ook at the
14 totality and it wouldn't matter whether the
01:59 15 of fences were considered in Manitoba or not, we
16 had, at that time, a considerably nore | enient
17 sentencing reginme.
18 Q Well, except in this case the prosecutor
19 recommended it.
02:00 20 A Well, because he knew what the courts would
21 probably go with.
22 Q Well, what's the harmin trying to get the worst
23 rapist a little more time for what he did?
24 A Well, M. Wl ch, when prosecutors go before the
02:00 25 court you'll appreciate they do it day in and day
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1 out . You don't go in and make subm ssions that

2 you know the court is not going to accept, you

3 have to have sonme credibility with the court, and

4 you do that by recomendi ng sentences that you
02:00 5 know the Court of Appeal is likely to uphold.

6 Q Okay. So --

7 A And 13 -- you know, you say he's the worst there

8 isS. Yes, that's probably true, but fromthat tinme

9 peri od show ne sonebody who got even close to that
02:00 10 for rape in this province, even nultiple rapes.

11 It just wasn't happening.

12 Q | could show you several, but -- would you agree

13 with me, though, that it wasn't just those who

14 were firmy convinced of Ml gaard's innocence who
02:01 15 saw sonmet hi ng strange about the handling of

16 Fisher, it was people in the |legal community,

17 people in the community?

18 A Well, people who were reading the news reports

19 t hat were com ng from your canp, yes.
02:01 20 Q Wwell --

21 A You were the ones who were saying this is evidence

22 of a cover-up.

23 Q Well, let's |look at 004366, this is an article in

24 '91 by Dave Yanko in The StarPhoenix, and this is
02:02 25 on the issue we're tal king about, and here we
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1 have:

2 "At | east one longtinme

3 Saskat oon | awyer believes the handling

4 of the case was "extremely unusual,"
02:02 5 consi dering Fisher's vicious sexua

6 assaults and the public interest in

7 seeing justice done.

8 "Surely you'd have thought

9 t hat the police department and justice
02:02 10 system woul d want to ensure the

11 community was made aware that the person

12 responsi ble for those crimes had been

13 apprehended, dealt with and sentenced,"”

14 says Silas Hal yk, whose been practising
02:02 15 | aw for about 30 years.

16 "That, to me, is extrenely

17 unusual and it makes you wonder why they

18 woul dn't want it to be known at the

19 time," Halyk added."
02:02 20 A And | agreed with you already, that yes, it would

21 rai se concerns.

22 Q Sur e.

23 A It would make people interested to know why that

24 had happened, but it doesn't reasonably follow
02:02 25 then that you start making accusati ons of
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1 corruption and cover - up.
2 Q Let's go further into the article if | could.
3 Coul d you put the whole article back? 1It's not
4 i ke you weren't given a chance to respond, if |
0203 5 can go here:
6 "1 know they're making a
7 great deal of this," says Brown. "The
8 fact of the matter is, there was no
9 mechani sm even today, to routinely
02:03 10 notify victims of crime that the person
11 who did the crime has been convicted."
12 Most victims find out
13 what's happeni ng when they're called as
14 wi t nesses, he said.
02:03 15 On the assertion that
16 Saskat oon detectives continued to
17 i nvestigate Fisher's crimes after he
18 confessed to them in W nni peg, Brown
19 says, "l don't doubt that for a noment."
02:03 20 "You can't count on a
21 confession to be adm ssible.™
22 Now, did you understand that after the
23 confession, that the police went out and tried to
24 solidify their case?
02:03 25 A No, | wasn't aware of that.
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1 Q But your comment sort of suggests that doesn't it?

2 A Well, that's -- no, that was your assertion, or

3 their assertion, that --

4 Q No, Brown said --
0204 5 A And, yeah, | don't know that they did, but I

6 woul dn't be surprised if they did. Il mean - -

7 Q That's your quotation, not m ne.

8 A -- why wouldn't you.

9 Q No .
02:04 10 "l don't doubt that for a monment."

11 "You can't count on a

12 confession to be adm ssible.™

13 It seens to me what you are saying there is that

14 rather than rely on the confession, police would
02:04 15 continue to investigate.

16 A That's what | would have expected them to do, yes.

17 Q But the facts of this case, those who were

18 investigating didn't know about the confession.

19 A Well, you mean Ed Karst? Ed Karst knew about the
02:04 20 conf ession.

21 Q No, no, the other officers in Saskatoon.

22 A Oh.

23 Q They apparently weren't told.

24 A No, | don't know anything about that.
02:04 25 Q Okay, get back to the full page, just -- I'm
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1 sorry, just one little bit here first. You don't

2 have to bring it up, we can see it.

3 "Brown recalls a note on

4 Kujawa's file suggesting there was a
0205 5 guesti on on whether the confession was

6 vol untary."

7 Did you recall that?

8 A Well, | don't recall it now, but if it says it

9 there, then I'll accept that | nust have said that
02:05 10 to Dave Yanko.

11 Q Do you recall making any inquiries as to what

12 m ght have been wrong with Larry Fisher's

13 confession?

14 A Well, no, it just, this is a confession and you've
02:05 15 got a pretty tough row to hoe if your case is

16 based entirely on a confession.

17 Q No, but this is more than that, this is suggesting

18 there is a problemw th the confession.

19 A Oh, no, | don't know whether there was. | just
02:05 20 noticed the confession, question mark.

21 Q Okay. So you would have checked on the file at

22 that time?

23 A Yeah. | checked on what we would have had there

24 and it would have been, |'m guessing, just the
02:06 25 head office file on that, and | don't think -- |
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1 don't think there were police reports on that at
2 that point, | think all we would have had was
3 maybe a summary from the police
4 Q Woul d you have gone to M. Kujawa and said | ook,
02:06 5 there's a note here saying that this confession is
6 problematic, why?
7 A | did, and his response was he didn't renmenber.
8 Q Perhaps it's not a question, but while we're here,
9 | do note the comment from M. Fisher's |awyer,
02:06 10 t hat he has doubts about the reasonable -- he has
11 a reasonabl e doubt about Ml gaard's guilt, that
12 does seem a bit odd, but that's not a question, |
13 just noticed that, it caught nmy attention. Okay,
14 so that's one of the issues that was being raised
02:07 15 in the media.
16 It was al so being raised that
17 Li nda Fisher hadn't been disclosed; correct?
18 A Well, that was correct, yes.
19 Q Yeah.
02:07 20 A It hadn't been disclosed to us either.
21 Q Well, true, but it's still an allegation or --
22 A Yes.
23 Q -- a problemw th the system or whatever?
24 A Yeah.
02:07 25 Q And then what got a |ot of play was Wl son's
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1 recantation, or his second recantation as
2 Ms. McLean points out?
3 A Yes.
4 Q That got a |lot of play, but the gist of it is that
02:07 5 he had anmple reason to recant?
6 A Well, ultimtely, yes, that becanme apparent.
7 Q Okay, but that got a lot of play in the media?
8 A Well, yeah, his statement to Centurion Mnistries,
9 yes.
02:08 10 Q Did it upset you at all that it was getting play?
11 A No. | mean, if you've got evidence of something
12 and you want to announce it in the press, that's
13 fair. If we're not astute enough to decide we
14 better comment on things as quickly as they cone
02:08 15 out, then -- and we're foolish enough to | eave the
16 field to you, then we suffer that.
17 Q OCkay, but --
18 A But there's a difference between stating we've got
19 this evidence, we've got this evidence, we've got
02:08 20 this evidence and then making the inference that
21 all of this shows corruption and therefore this
22 matter needs to be re-opened.
23 Q Ckay. But W I son was saying that he was whatever
24 into giving the statement, he had said that,
02:08 25 what ever you want to call it, manipul ation,
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1 coerci on, whatever?
2 A Mani pul at ed, coerced or whatever it was.
3 Q That was his words; right?
4 A Yes.
02:08 5 Q And if in fact, and we know he did, if he |ied,
6 then there has to be sone reason why he inplicated
7 David, and the Comm ssion will have to | ook at
8 t hat, but there must be sonme reason?
9 A Oh, | agree.
10 Q Ri ght ?
11 A Yeah.
12 Q And those who believe that David is innocent can
13 clearly assert that the only reason he would have
14 lied would have been through mani pul ati on and
02:09 15 coercion as he says, it's a logical conclusion?
16 A Well, he was saying that.
17 Q Yeah, but you accepted it. | f you believe he
18 lied, accepting that isn't very difficult?
19 A No.
02:09 20 Q Ri ght ?
21 A | would agree there's got to be a reason.
22 Q Ri ght .
23 A Coercion is one reason, one possibility.
24 Q And the assertion was that Nichol John's statement
02:09 25 made no sense, just made no sense?
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1 A That was an assertion, yes.
2 Q Right. And to relate that to sone sort of police
3 i nducement or whatever you want to call it would
4 not be a huge leap, it's just the conclusion that
0210 5 may or may not be right?
6 A It's one of the possible explanations and
7 certainly I would even go so far as to say one
8 that would conme to mnd first.
9 Q Yeah. And in ternms of the disclosure, again, here
02:10 10 we have Ms. (V4)--- phoning up and saying hey, |
11 got attacked that norning. Now, you and | can
12 debate for a long time the value of her evidence,
13 but would you agree with me it is something that
14 shoul d be discl osed?
02:10 15 A Well, certainly now that would be the case. Back
16 then, if the prosecutor |ooked at that and thought
17 this really doesn't relate to much, there's no way
18 | can see defence counsel wusing it, then the |aw
19 was that it wouldn't have to be disclosed.
02:10 20 Q Well, let's go back. The |aw then was what,
21 LeMay, the duty to disclose anything that may
22 assi st the defence?
23 A No, LeMay was | ater.
24 Q | thought that was in the '50s.
0211 25 A No, there's Boucher, the Queen and Boucher.
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1 Q Okay.
2 A The King and Boucher, which would say, yes, that
3 if there is, if we're aware of incul patory, or
4 excul patory evidence, we have a duty to call that
0211 5 or to make it avail abl e.
6 Q Ri ght .
7 A But then that, you know, that then requires that
8 the Crown prosecutor determ ne whether he sees
9 t hat as useful, as excul patory.
0211 10 Q Ri ght .
11 A And, | mean, that's the whole point of
12 Stinchcombe, is that |I'm not supposed to make
13 those calls because obviously I don't know your
14 case.
0211 15 Q Okay. | thought Stinchconbe said that was al ways
16 a bother, just re-confirmng it.
17 A Well, no, Stinchconbe goes a good deal further
18 t han that.
19 Q Al'l right.
02:11 20 A The | aw never was anything relevant, it was
21 anyt hing excul patory.
22 Q well - -
23 A And the |aw previously clearly put it on the
24 shoul ders of the prosecutor to determ ne whet her
02:12 25 or not you felt that was excul patory and useful,
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1 but Stinchcombe | think properly states that it

2 shoul dn't be made.

3 Q Well, the police had told Ms. (V4)--- that |ikely

4 the same man comm tted both offences?
0212 5 A Well, that's their supposition.

6 Q No, but that's just a fact.

7 A Yeah.

8 Q And on the facts of the case, it's hard to i nmagine

9 a scenario where the Crown can say that David
02:12 10 M | gaard attacked (V4)---7?

11 A Yes, but the problem, though, as well is that on

12 the facts of the case, it would be difficult to

13 say the person who attacked Gail M I ler then had

14 time to go over to where (V4)--- was and attack
02:12 15 her too.

16 Q Well, it's 800 yards away.

17 A Well, that's 800 yards in the wi nter.

18 Q Well, how long -- well, we know how long it wil

19 take there, but the bottomline is somebody Iikely
02:13 20 attacked Ms. (V4)---. You don't believe her to be

21 untrut hful do you?

22 A Oh, no, no, | certainly accept that she was

23 mol ested that norning. It's the validity of her

24 identification of Larry Fisher as the perpetrator
02:13 25 20 years |l ater.
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1 Q She descri bed him physically basically accurately,
2 five foot two to four, a hundred and -- or stocky
3 build rather?
4 A To be honest with you, | don't recall what it was.
0213 5 Q No, | understand that, but that's my menmory of it,
6 | haven't | ooked it up for a while, but --
7 A Yeah.
8 Q But it couldn't be David, | mean, the description
9 is totally off.
02:13 10 A Well, that could be.
11 Q Hei ght and build are totally off. But in any
12 event, you know the argument about the rail way
13 track | eading to the Cadrain house, etcetera,
14 etcetera?
02:13 15 A Past there, that neighbourhood, yes.
16 Q Yeah. And in terms of time, whether the attacker
17 could get there or David M I gaard could get to the
18 Travel odge, or across town, it's alnost the same
19 thing isn't it?
02:14 20 A Well, except my recollection is that (V4)----
21 (V4)--- was pretty specific about when she was
22 attacked and it resulted in there being a bit of a
23 wi ndow there of | think 22 m nutes for the attack
24 on Gail MIller and then the attack on (V4)----
02:14 25 (V4)---. Now, that's my recollection. | haven't
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1 | ooked at the evidence.
2 Q | believe the common wisdomis that Gail M ler
3 was attacked sonmewhere probably between 20 to and
4 a quarter to, is probably the time.
02:14 5 A Well, | would recall it being a little later than
6 t hat . | thought the sort of earliest we got her
7 out of the house was 6: 45.
8 Q No, 6:35, but we'll get to that, I'mgoing to
9 bring that up. But in any event, assumng --
02:14 10 well, the attack would take what, five m nutes
11 maybe, if that?
12 A |, frankly, can't conceive of an attack |ike that
13 at 40 below, five m nutes, 10 m nutes, any time.
14 Q It's got to be real quick?
02:15 15 A But it would be relatively quick.
16 Q Okay. (vVd)---- (V4)--- has 7:07 as a tinme,
17 keeping in mnd is that the last time she | ooked
18 at her watch, is her watch synchroni zed, you've
19 got to allow a little bit of |eeway, we're talking
02:15 20 a fair bit of time?
21 A Well, as | say, if your recollection is that she
22 left at 7:35 and we were able to establish that,
23 t hat provides a fair amunt of time.
24 Q OCkay, "Il come back to it. It's either 7, it's
02:15 25 either 35 or 40, but we'll get back to that.
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1 COWM SSI ONER Mac CALLUM: 6: 35.

2 MR. WOLCH: 6: 357

3 COMM SSI ONER Mac CALLUM: No, he said 7.

4 A Oh, I"'msorry, | mean 6:45.

5 BY MR. WOLCH:

6 Q Sure.

7 A Because she had the 7:00 bus, | think.

8 Q It's hard, it's 40 below, | nmean it strikes one as

9 ki nd of inpossible to fathom you've got David
02:15 10 M | gaard raping and killing, you've got Larry

11 Fi sher, the rapist, waiting at a bus stop, and

12 you've got a third guy attacking (V4)---- (V4)---,

13 you' ve got three sexual predators within 800 yards

14 at 40 below? | mean that's kind of bizarre.
02:16 15 A Well yeah, okay, that's bizarre.

16 Q So it --

17 A Doesn't mean it couldn't have happened.

18 Q Well, at 40 below there aren't too many guys

19 runni ng around attacki ng women?
02:16 20 A One wouldn't think so.

21 Q It's hard to imagine two in the same norning,

22 within 800 yards, by two different guys?

23 A Well, yes, and it's hard to i magi ne even the Gail

24 MIller incident at that time of the morning, at
02:16 25 that tenperature, | nmean | --
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1 Q | understand that.
2 A It's outrageous.
3 Q What | am getting at is that -- and we can go into
4 a debate, and I don't want to at this point in
0216 5 time, and | don't think you do either -- but I'm
6 having a hard time fathom ng why counsel for
7 M | gaard shoul dn't have that information to engage
8 in that debate?
9 A Well, and --
02:16 10 Q That's what | find troubling.
11 A And my point now, M. Wlch, is that today you
12 woul d get that.
13 Q | " m suggesting --
14 A And - -
02:17 15 Q ' m sorry?
16 A But back in 1969-1970, | don't see that as
17 sonmething that is likely to be discloseable, and I
18 think the Supreme Court agreed.
19 Q Well, we'll talk about that in a few m nutes.
02:17 20 COWM SSI ONER MacCALLUM:  You nmean the
21 information you refer to as the (V4)--- --
22 A The (V4)---, yes.
23 BY MR. WOLCH:
24 Q Yes. Okay. Another matter being raised at some
02:17 25 point, at |east, was the |lack of disclosure on the
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1 -- of the people in the nei ghbourhood. Merri mans
2 is the one name that comes to mnd the nmost, but
3 do you not agree that that's -- should have been
4 di scl osed?
0217 5 A Well, Merrimans were the people waiting for the
6 taxi ?
7 Q Yeah. At the very spot, necessarily, that had to
8 have seen - -
9 A Well, yes, ny view would be, even back then,
02:18 10 you' ve got evidence of people saying that they
11 were sort of |ooking out the wi ndow at that spot
12 and didn't see anything. That would be, yes,
13 somet hing that should have been disclosed, in ny
14 vi ew, even using the old Boucher test.
02:18 15 Q And, let me tell you, | fully accept that you had
16 not had the RCMP reports at your disposal until
17 you found them |'m not suggesting that you
18 wi t hhel d anything, but those reports would have
19 been very valuable to M. Tallis and to counsel in
02:18 20 t he Supreme Court; would they not?
21 A Well | -- | mean it's certainly something you can
22 use to challenge the statenments of the wi tnesses,
23 yes.
24 Q But, more than that, they had the RCMP theories?
02:19 25 COWM SSI ONER Mac CALLUM: You are relating
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1 to -- you're tal king about Riddell and Rasnussen?
2 A Yes.
3 MR. WOLCH: Yes, sir.
4 COWM SSI ONER MacCALLUM:  Okay.
0219 5 BY MR. WOLCH:
6 Q The theory about the sanme guy doing it, we have --
7 Penkal a had that too, but -- the theory that the
8 same person commtted the Gail MIler nurder, and
9 they were right, but --
0219 10 A Yes.
11 Q Ckay. But - -
12 A And originally, | think if you go back to the
13 early part of the continuation report on the
14 MIller murder, | believe the police did have at
02:19 15 | east one or two other sexual assaults in there
16 that they were thinking may be |inked.
17 Q Yeah. My point, though, is that the assertion in
18 t he Supreme Court that Larry Fisher was the guilty
19 party would have been bol stered by the Court
02:20 20 knowi ng that that was the very same theory the
21 initial investigators had?
22 A Well, they had the police investigation report in
23 t he Supreme Court, --
24 Q No - -
0220 25 A -- that was part of the materials filed, was it
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1 not ?
2 Q No, not Rasnussen's report.
3 A Oh, no, right.
4 Q We' ve only got that here.
0220 5 A Ri ght, no, those RCMP ones, that's correct.
6 don't think --
7 Q They are very specific, we have seen them many
8 times, --
9 A Yeah.
0220 10 Q -- but they are very specific and they are very
11 much focused, they include (V4)--- in there too,
12 but they are very much focused on, well, Larry
13 Fisher really?
14 A Yeah.
0220 15 Q You know, they don't know him then, but they
16 focused on him?
17 A Yeah, the person commtting, yes.
18 Q Yeah. So what | am saying is -- and once again
19 | "' m enphasi zing |I'm not suggesting it was
02:20 20 wi t hheld -- but what | am saying is it would have
21 been valuable to be able to say to the Suprene
22 Court "look, the initial investigators were on the
23 right track, it's not that we have this crazy
24 t heory about Larry Fisher, |ook, they thought that
0221 25 back then"; it would have hel ped?
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1 A Well, it was further evidence of that, because, as

2 | say, early on in the investigation of the MIller

3 case they were on that track.

4 Q Ri ght . But that's disclosure that should have
0221 5 been avail abl e and, not through anybody's fault,

6 just wasn't avail able?

7 A Okay.

8 Q Do you agree with that?

9 A Well to the extent, you know, it's sonmething that
0221 10 you could have put in in that proceeding, | don't

11 know how you would go about getting it into, say,

12 a trial.

13 Q Oh, no, I'"'monly talking about that proceeding.

14 A But, oh yeah, in front of the Supreme Court that
0221 15 woul d be somet hing you could certainly put in.

16 How hel pful it would be, | don't know, but it

17 woul d certainly have been something that would

18 have gone in.

19 Q Dealing with the media, now the media normally is
02:22 20 to report on newsworthy itenms, as sinple as that,

21 and we have investigative reporting as well, of

22 course, but do you know of many instances where

23 t he medi a chanpions a cause and, if so, is that

24 what you are saying happened here?
0222 25 A Well, | don't know that it was so much
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1 chanpi oni ng. | mean there were a couple of
2 people -- | think Dan Lett and Dave Roberts were
3 certainly, I would suggest, part of the M gaard
4 team or saw thenself as that, and that certainly
0222 5 seemed to be what Dan Lett was saying |ast October
6 at the W nni peg conference. But no, it's not a
7 matter of the news media championing, it's a
8 matter of them reporting what's being put out and,
9 as | said, if justice officials are not prepared
02:23 10 to come forward and say "wait a mnute, that's
11 wrong, that's not what the report says, here's the
12 report”, then we | eave you the field, and we can't
13 be critical of the news media for, in effect,
14 produci ng a one-sided story --
02:23 15 Q Well, no, but --
16 A -- because we're the ones |eaving the one side
17 t here.
18 Q Ckay. But |'m gonna suggest that if, if the
19 newspapers started reporting questions regarding
02:23 20 Paul Bernardo or Clifford O son, or any of those
21 not ori ous people, there is no need to respond
22 unl ess there is something of some nmerit in what's
23 being said or some ostensible merit on the face of
24 it?
02:23 25 A Well, or there's an obvious lack of nmerit to
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1 what's bei ng said.
2 Q Well |'ve given you the main allegations, Ml gaard
3 is innocent, Fisher is guilty, there's been a | ack
4 of disclosure, John is inmpossible, Wlson is a
0224 5 [iar, Campbell is wrong; | mean those are al
6 right?
7 A Well those -- and that, as | said, is not the
8 thing that concerned us. What concerned us was
9 the inferences that Joyce M| gaard and David and
02:24 10 you were drawing with respect to what people did.
11 The fact that there was no disclosure obviously
12 meant there was an attenmpt to cover up, the fact
13 that the mnister got it wrong meant that her
14 officials either lied to her or m sinformed her, |
02:24 15 mean, --
16 Q well - -
17 A -- come on, that's the part that's the concern.
18 Q Well, they are not telling us what they told her
19 even today?
02:24 20 A Well, and I -- if you are saying that that's a
21 criticismof what they did, | would agree.
22 Q You are saying that --
23 A It's my view that that material should have been
24 made public.
02:25 25 Q Yeah, but you are saying what they told her is the
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1 truth when you don't even know what they told her,

2 we don't know, and the Comm ssion doesn't know?

3 A No, no, | didn't say that. What | said was you

4 people then said she was lied to, or | mean it
0225 5 eventually got to the point where she was a

6 co-conspirator, that's the part that's

7 obj ecti onabl e.

8 Q well - -

9 A You are perfectly entitled to say "l ook, we don't
02:25 10 know what the mnister got", and quite frankly

11 that was a very powerful part of the canpaign that

12 came after February of '91, --

13 Q Well what - -

14 A -- because when you are not prepared to come out
02:25 15 and say "well | considered this" or "I was told

16 that, here's what ny decision is based on", you

17 know, it looks -- it |looks difficult.

18 Q That hasn't changed today.

19 A Well, that may be the case, but --
02:25 20 Q Wwell --

21 A And | woul d agree that those kinds of things

22 shoul d be made public.

23 Q Okay. If the mnister comes to the wrong

24 decision, if -- | mean no one can deny --
02:26 25 A | understand you are perfectly entitled to say
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1 "l ook, she got it wrong, wrong decision", --
2 Q Okay.
3 A -- "wrong result".
4 Q Okay -- she must have been given false
0226 5 i nformation?
6 A No.
7 Q Well, either she's not very bright or she got
8 fal se information?
9 A Or she just sees things a little different than
02:26 10 you do.
11 Q But wrong, because Fisher was guilty?
12 A Well, she may be wrong, but that doesn't mean
13 she's been lied to and that doesn't mean she's
14 stupid.
15 Q Well when they won't divul ge --
16 A Or a co-conspirator.
17 Q Okay. But the M| gaard camp had no input on
18 Mcl ntyre; correct?
19 A Oh, absolutely.
02:26 20 Q So nobody, even today, knows what he was told?
21 A | agree.
22 Q Okay.
23 A But does that |ead you, then, to the necessary
24 conclusion that there's corruption involved, that
02:26 25 people are stupid, that they are lying to hinP?
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1 Q Well, there is something wrong?
2 A No, M. Wblch, | just don't accept that.
3 Q What |'m saying is David M| gaard rel eases
4 privilege to his |awer --
0227 5 A Well, once the Supreme Court pushed him --
6 Q No, no, before, to Justice Tallis.
7 A Oh, to Justice Tallis, yes, and Eugene W I Iliams.
8 Q He rel eased privilege --
9 A Yes.
02:27 10 Q -- and we can't even find out what the m nister
11 was tol d?
12 A Well, no. And, Mr. Wblch, there is no point in
13 beating around on this because | agree with you.
14 Q OCkay, and | appreciate that.
02:27 15 A That should have been discl osed.
16 Q And still shoul d?
17 A And, as far as |I'm concerned, still should, vyes.
18 Q Okay. Wuld you share ny experience that --
19 A Well, let me just correct something.
02:27 20 Q Ckay.
21 A "Still should" with the caveat that | suspect the
22 federal privacy |egislation now makes that an
23 extremely difficult thing to do. You woul d get a
24 docunent that is basically a whole bunch of bl ack
0228 25 i nes.
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1 Q Well, okay, | get your point. | won't debate that
2 with you. But would you share ny experience, and
3 maybe you di sagree, that most reporters, the
4 peopl e who report crime news, Court news, are
0228 5 intelligent people?
6 A Yeah, well, they obviously have some ability or
7 they wouldn't be able to do that job and --
8 Q But, | nmean, they get bashed all the time, "you
9 m squoted me, you got that wrong"?
02:28 10 A Oh yeah.
11 Q They have a difficult task and they are pretty
12 bri ght people?
13 A Yes, | don't have a problemwi th that.
14 Q | mean you may not care for Dan Lett that nuch but
02:28 15 he's certainly a bright guy?
16 A Well, that's your assessnment.
17 Q Not yours?
18 A I, well, | thought he was, wi thout putting too
19 fine a point on it, used like a cheap whore in
02:28 20 respect --
21 Q Okay.
22 A -- of dissem nating the point of view of the
23 M | gaard camp. Anything you guys said, Dan was
24 more than happy to publish.
0229 25 Q But, okay, the reporters at the Suprenme Court were
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1 all top level?
2 A Oh yes.
3 Q | think one of them --
4 A That's why they're there.
0229 5 Q -- 1s on the crimnal review board now or
6 somet hi ng?
7 A | have no idea.
8 Q Yeah, | think he was the, became -- he worked for
9 the court. But, in any event, the point I'm
02:29 10 maki ng is that these people are hardly ever going
11 to chanpion the cause of somebody they think is
12 guilty?
13 A Oh, and M. Wblch, I don't for a moment think that
14 t hese people were out there attenmpting to create a
02:29 15 m scarri age of justice.
16 Q Well, just the opposite?
17 A |'"'m sure -- |I'"msure they believed that David
18 M | gaard was innocent, and they believed that on
19 t he basis of what you were putting out and what
02:29 20 Joyce M|l gaard was putting out, and that we
21 weren't responding to.
22 Q Okay. But they believed correctly?
23 A Well, as it turns out, yes. But, on the basis of
24 what they were getting, | disagree that that
02:30 25 supported that conclusion, and the Supreme Court
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1 seens to have agreed with that.
2 Q Okay. But they were getting -- they understood
3 and believed David to be innocent and Fisher
4 guilty, that --
0230 5 A Well, they were certainly believing what they were
6 being fed at that point. And why wouldn't they,
7 we were not challenging it.
8 Q But - -
9 A And that, of course, is another problem
02:30 10 Q What were you going to challenge; that W I son was
11 telling the truth?
12 A Well, no, no, your -- basically the spin that you
13 were putting on it, that Deborah Hall proves he's
14 i nnocent . No, no, no, no.
02:30 15 Q In fact the main feature was Larry Fisher, was it
16 not, Larry Fisher number one, Ron W /| son nunber
17 t wo?
18 A Well, no, not the first application.
19 Q Well | believe, at the beginning, it devel oped, it
20 grew, --
21 A Yes.
22 Q -- and by the tinme we got to the --
23 A Certainly the second application was --
24 Q Well, even in the first, Larry Fisher and Ron
02:30 25 Wl son?
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1 A Well, he was there, it wasn't -- | didn't see it
2 as devel oped, that sort of --
3 Q Not in this depth, --
4 A No.
0230 5 Q -- but it was there?
6 A Yeah.
7 Q But W Ilson and Fisher were the main thrust, the
8 rest was a | esser degree, but those were the main
9 thrusts of the --
0231 10 A Yes.
11 Q What were you going to say in response, your
12 departnment say "oh oh, no case against Larry
13 Fi sher, he's innocent"? What could you say?
14 A No, and | said it wasn't the factual reporting
02:31 15 that was the problem it was the comments that the
16 -- the editorial comments that you and Joyce
17 M | gaard and David Asper were attaching to that,
18 accusing officials of being corrupt and the
19 m ni ster of being a co-conspirator, --
0231 20 Q That's --
21 A -- that was the problem
22 Q That's Canpbel | ?
23 A Campbel | .
24 Q Did you have any reaction when the Prime M nister
02:31 25 seemed to junmp on board?
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1 A No, | -- the only reaction that | had with respect
2 to seeing his meeting with Joyce M| gaard was that
3 he was a heck of a |ot snmoother than Kim Canpbell
4 was.
0232 5 Q | think her political career supports that. But ,
6 okay, so let's turn to the Supreme Court
7 reference. Now what did you understand they were
8 supposed to decide?
9 A Well, my understanding was they were to |ook to
02:32 10 see whet her there was any evidence that David
11 M | gaard had been the subject of a m scarriage of
12 justice.
13 Q Any evi dence?
14 A That he would -- that he was -- or | believe the
02:32 15 way it was phrased in one of the questions was
16 whet her his continued conviction would be a
17 m scarriage of justice.
18 Q Did you place any particular nmeaning on the words
19 "continued conviction"?
02:32 20 A Well, yes. | mean that was put there, as |
21 understand it, to cover off the prospect that,
22 even if the Court found that nothing went wrong
23 earlier on, if they were now of the view that
24 t here was new evidence, as in what's his nanme,
02:33 25 W Il son's recantation, then the continued
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1 conviction would be a problem, yes.
2 Q Okay. Well what would be your understanding, if
3 the Court came to the conclusion that he was
4 absol utely innocent, what were they supposed to
0233 5 find?
6 A Well, that his conviction was a m scarriage of
7 justice, they could have advised the m nister that
8 - -
9 Q That his --
02:33 10 A -- his conviction was a m scarriage of justice.
11 Q Or his continued conviction?
12 A Well, or continued conviction, yes.
13 Q So is there a difference in "continued conviction"
14 and "conviction"?
02:33 15 A Well, | think there is, and | think that's what
16 comes out of the decision of the Supreme Court is
17 that, while they were satisfied that things were
18 done according to the law in 1969-1970, they were
19 al so of the view that, by today's standards, the
02:3¢ 20 Larry Fisher evidence should be avail able to the
21 defence and should be something the defence can
22 take to Court.
23 Q |f you use the word "continued conviction", when
24 woul d the m scarriage kick in?
02:3¢ 25 A Well, | -- "continued conviction", if the
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1 conviction continues after the decision of the
2 Supreme Court, then the m scarriage continues.
3 Q Well I'"mgoing to -- | have trouble with that
4 because --
0238 5 A Well, it's alittle bit strange, but yes.
6 Q If it takes two days for the conviction to be
7 guashed we have two days of m scarriage?
8 A Essentially yes, | suppose, if you wanted to
9 interpret it in a very strict, limted fashion.
02:34 10 Q Or isn't a nore logical interpretation that there
11 has been a m scarriage and that continuing it is
12 Wr ong?
13 A No.
14 Q Ckay.
02:35 15 A No. | think the |anguage, on its face, is plain,
16 and it was put in there to deal with the situation
17 that, if the Court came to the conclusion that
18 everything had been done alright and there was no
19 evi dence of m sconduct by anybody, but that for
02:35 20 some reason you now have concerns, then to
21 continue the conviction in |light of those concerns
22 woul d be a m scarri age.
23 Q But, |ike, why would you have concerns today and
24 not yesterday? Nothing has changed.
02:35 25 A Well, because Ronald W I son hadn't recanted the
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1 statement implicating David M| gaard.
2 Q Ckay. But, if his recantation is accurate, then
3 - -
4 A Oh, well yeah, okay.
0235 5 Q | mean it's not like -- it's not |ike things
6 changed when he recants, things change if he lied
7 at the beginning?
8 A Well, not -- no. Again, | go back to what | have
9 suggest ed. If the Court finds that, according to
02:36 10 t he standards of the day, everything was done
11 properly or there at |least is no evidence of
12 i mproper activity, then it -- it's not a
13 m scarriage of justice at that point according to
14 the -- to that way of thinking. The m scarriage
02:36 15 begins if you are now of the view that there is
16 some concern with some of that evidence or there
17 is new evidence --
18 Q Okay.
19 A -- that should be reconsi dered.
02:36 20 Q You have a | ot of experience with appeals so I'm
21 going to ask you this question. When a question
22 is posed to the Supreme Court, or any appellate
23 court, --
24 A Yes?
02:36 25 Q -- would you agree that the courts are very
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1 specific in answering the question?
2 A Oh, yes, usually.
3 Q That is, they don't go off on tangents and say
4 "well, that's my answer, but let's |ook at this",
0237 5 t hey want to be specific, "you ask ne a question,
6 you get an answer"?
7 A Yes.
8 Q They are very tight on that?
9 A Well, when there is a specific question asked,
02:37 10 right.
11 Q Yeah. And, in this particular case, David's guilt
12 or innocence was really the underlying factor in
13 t he question?
14 A Yes.
02:37 15 Q And | think you mentioned at some point to
16 Comm ssi on Counsel that -- and | think it's in one
17 of your menos as well -- that the Chief Justice
18 said "we're after the truth"?
19 A Yes.
02:37 20 Q "Fairness is our only guide"?
21 A Pretty nmuch, yes.
22 Q Yeah, "We want the truth." Now does that not
23 suggest to you that it isn't that inmportant how
24 evi dence was obtained but, nmore inportant, is the
02:38 25 evi dence true?
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1 A Yes.
2 Q So if you could establish, or one m ght establish
3 the worst police m sconduct, but if it doesn't
4 |l ead to innocence it's irrelevant?
0238 5 A Well, no, | wouldn't say that M. Wl ch. | think
6 you get to the point of -- you know, ny reading of
7 what the Court said is "the new evidence you've
8 presented doesn't establish he's innocent but it
9 does establish the need for a new trial", and I
02:38 10 woul d suggest that you have the same situation
11 with respect to process. I|f you can establish
12 t hat some part of the process significantly failed
13 t hen, whether that establishes he is innocent or
14 not, it results in a new trial.
02:38 15 Q No, but I'm saying for -- in any ordinary appeal
16 how statements are obtained, voluntariness, are
17 all very inmportant?
18 A Yes.
19 Q Correct?
02:39 20 A Yes.
21 Q One m ght argue that in ordinary appeals it's the
22 trial that's on trial. Have you heard that
23 before?
24 A Well, yes, the process and what happened in the
02:39 25 courtroom
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1 Q The process. But a 690 reference is different.
2 Process is not the crucial point?
3 A Well, it's not the crucial point, but it is a
4 poi nt .
0239 5 Q Ri ght .
6 A | mean, you know, if you could have established as
7 |, the example | used before, that you had two
8 corrupt jurors, that would have resulted, | think,
9 in an order by the Supreme Court that there had to
02:39 10 be a new trial sinply because David M| gaard then
11 didn't get a fair trial.
12 Q But if the evidence discloses that sonebody is
13 truly guilty, factually guilty, --
14 A Yes?
02:39 15 Q -- 1s something like an involuntary confession
16 going to have any play in an application for a
17 wr ongful conviction?
18 A Well, how do you get to establishing the person is
19 truly innocent? You have --
02:40 20 Q | said the -- no.
21 A | mean those are the bricks you use to build a
22 case.
23 Q The confession is, the confession is "if you go
24 and | ook, the murder weapon is under the tree",
02:40 25 and they find the murder weapon, but the
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1 confession was beaten out of the guy, --

2 A Uh- huh?

3 Q -- will that undo a conviction?

4 A Well that, | mean that, that's a good question.
0240 5 don't know.

6 Q well - -

7 A If the only standard is that we're | ooking for

8 the, only the issue of 'is that person, can you

9 prove the person is innocent or is he stil
02:40 10 presumed guilty', if that's what you are saying

11 then the fact that you have an i nmproperly obtained

12 confession, whether it's, you know, beaten out of

13 hi m or no Charter rights or whatever, if -- if the

14 corroborating evidence indicates it's true
0241 15 presumably the Court, | suppose, could use that,

16 but I don't know that they woul d.

17 Q You can't, you can't say at that point on a

18 wrongful conviction that "I'm going to re-open

19 it," it was an appeal for sure. There is a big
0241 20 difference?

21 A No, and | appreciate what you are saying, there is

22 a higher standard at a 690 review.

23 Q Well, totally different issue, totally different

24 i ssue. But the reference is "is he innocent, is
0241 25 he guilty, what should we do". An ordinary appeal
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1 is totally different, "did he get a fair trial,
2 was there an error in |law"', that sort of thing?
3 A Well that's, yes, that's true. But, if you |l ook
4 at the test that the Supreme Court applied, they
0241 5 went beyond just "is he innocent or is he guilty?"
6 Q Well, for exanple --
7 COMM SSI ONER MacCALLUM: Just a m nute, |et
8 hi m finish.
9 MR. WOLCH: | thought he was.
02:42 10 COWM SSI ONER Mac CALLUM: Well --
11 A No, | was, M. Comm ssioner.
12 COWM SSI ONER Mac CALLUM: What -- well 1'd
13 i ke you not to be. You said "went beyond 'was
14 he i nnocent or was he guilty'"; what is the
02:42 15 "beyond" ?
16 A Well the, for example the fourth option,
17 notw t hst andi ng what they may find, m ght they do
18 something for him and in the final decision they
19 said "you haven't established your innocence, you
02:42 20 haven't established you are probably innocent, but
21 you have established there is new evidence that
22 shoul d be put before a Court and you be given the
23 opportunity to face trial with that as a defence".
24 BY MR. WOLCH:
02:42 25 Q Ckay. So --
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1 A So that, in nmy view, goes beyond sinmply saying

2 "are you innocent or are you guilty".

3 Q And you are saying they didn't find a m scarriage?

4 A No, that -- well, that's what the Supreme Court
0242 5 deci sion says, they -- that it would be a

6 m scarriage if it continued, if the conviction

7 continued wi thout him being given the chance to

8 put that evidence in.

9 Q And had they found him absolutely innocent they
02:43 10 woul d have said to continue the conviction would

11 have been a m scarriage?

12 A No, they would have said "David Ml gaard is

13 i nnocent ".

14 Q Wel |l okay, we'll exam ne that, because you said
0243 15 t hey answered the questions posed?

16 A Well | -- subject to, | think, they sort of

17 rewrote thema little bit.

18 Q Do you know how many questi ons were posed to the

19 Supreme Court ?
02:43 20 A Not without seeing that reference document in

21 front of nme, no.

22 Q M . Comm ssioner, |I'min your hands, | --

23 COWM SSI ONER MacCALLUM:  Well, if we take a

24 ten-m nute break or -- it means we'll get back in
02:43 25 15 m nutes, and that --
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MR. WOLCH: ' m going to suggest that --

COMM SSI ONER MacCALLUM: -- we'll have a
hal f an hour left.

MR. WOLCH: | think, in talking to counsel,
that this witness will not be done today, | think
it's pretty well assured, because | think there
is two or three after ne.

COWMM SSI ONER MacCALLUM:  Oh, no, by you or

by ot her?
MR. WOLCH: Well, | will be close. | don't
want to unduly rush but |I'm happy to take the

break at your discretion.
COWM SSI ONER Mac CALLUM: Yes, okay, we'll

take the usual break then. Thank you.

(Adj ourned at 2:44 p.m)

(Reconvened at 2:59 p.m)

BY MR. WOLCH:

| just want to continue regarding the Supreme
Court and what it was about. There seens to be,
you know, some di sagreenent as to whether they
were to | ook into inpropriety or not and what the
results would be if they found inpropriety, but
i ssues such as -- well, for example, Nichol John
at the trial, how she was handl ed, her statement

getting to the jury, that's something the
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1 Comm ssion here |"m sure will be | ooking at. Was
2 t hat considered by the Suprenme Court?
3 A Well, all of that was on the record. If you are
4 going to ask me what specifically they consi dered
0300 5 or didn't consider, the answer is | don't know, |
6 wasn't privy to those considerations, but | can
7 tell you that the original decision, the original
8 appeal decision were all on the record, were all
9 part of that docunment file.
0300 10 Q But was the propriety of having her statement
11 before the jury raised by anybody at any tinme?
12 A | don't recall that being raised, no.
13 Q And did it matter?
14 A Or argued rat her.
03:00 15 Q Did it matter in the Supreme Court reference?
16 A | don't know whether it did. It certainly -- if
17 it mattered, nobody bothered to raise it.
18 Q Okay. So when you say the Supreme Court says
19 David got a fair trial, would that mean in your
03:00 20 m nd that they approved of how Nichol John's
21 statement was held in front of the jury, or just
22 didn't even consider it?
23 A Well, I would -- well, no, M. Wblch, I'"mgoing to
24 assunme that if the Supreme Court says that they
0301 25 think David M| gaard got a fair trial, they turned
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1 their mnd to that issue and exam ned the record.

2 | don't imagine they were just shooting fromthe

3 hip.

4 Q No. Well, you all seem to suggest they were.
0301 5 A On some earlier occasions | think the Chief

6 Justice was, but when the decision was written, |

7 don't believe that was the case.

8 Q So you are saying that even though nobody raised

9 it, nobody argued it, nobody invited the court to
0301 10 | ook at it, that their finding that he got a fair

11 trial meant that everything was appropriate with

12 Ni chol John?

13 A Well, | don't see anything in their decision

14 suggesting otherwise. As | said, all of that was
0301 15 before the court.

16 Q Okay.

17 COMM SSI ONER Mac CALLUM: M. Wbl ch, would

18 it have been appropriate for themto deal with it

19 if it had been advanced as a ground of appeal ?
03:01 20 The Supreme Court refused | eave to appeal in the

21 "' 70s.

22 MR. WOLCH: No, | don't think it would have

23 been.

24 COMM SSI ONER MacCALLUM: The matter was res

25 j udi cat a.
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1 BY MR. WOLCH:
2 Q | agree with you, sir, but I'mjust saying that
3 the notion of a fair trial has to be | ooked at
4 with some reservation because some issues weren't,
0302 5 either not there or were irrelevant to get to the
6 truth that the Supreme Court directed counsel to
7 go to. It doesn't matter --
8 A Again, M. Wlch, the decision was before the
9 court. | ' m prepared to assume, unless sonebody
03:02 10 shows ne otherwi se, that they made that coment
11 advi sedly, and by that | mean they | ooked at what
12 happened at trial and determ ned that that was a
13 fair trial. Now, you may take a different view,
14 but that's not in evidence.
03:02 15 Q If the Supreme Court had concluded that the jury
16 shoul d not have heard Nichol John's statenment,
17 woul d that have had any effect?
18 A Well, it mght have had an effect, keeping in m nd
19 t hat Nichol John's statement wasn't the only piece
03:03 20 of the evidence.
21 Q No, but --
22 A If the court is going to |look at, you know,
23 ultimately whether a trial was fair, my experience
24 is they | ook at everything.
03:03 25 Q Okay, but the position of the Crown would have
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1 been that her statenment was partially at | east
2 true that she had seen the murder.
3 A Wwell, | --
4 Q Maybe | should rephrase that if | could. Was that
0303 5 your position, that she had seen the nmurder?
6 A Well, ny position was her statement was what it
7 was. To be honest with you, at that point |
8 didn't know really what to make of Nichol John.
9 She said she told the police the truth. That
03:03 10 hadn't been sort of refuted. That's what we were
11 left with at the end of the day.
12 Q So whet her --
13 A That and the fact that she didn't remenmber
14 anyt hi ng.
03:04 15 Q But whether or not the jury should have heard it
16 is irrelevant, especially if you are saying make
17 somet hing out of it, maybe it's true.
18 A Well, no, there's still -- | appreciate that you
19 don't accept the process was any part of the
03:04 20 matter, but | don't accept that.
21 Q Well, let's take a | ook at 327858.
22 A And apparently the Supreme Court wasn't ignoring
23 it because that's part of fair trial.
24 Q Sorry, 327858. Are you having trouble? | had
0305 25 trouble finding that actually. If it hel ps,
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1 that's the -- that's it. | think Comm ssion
2 Counsel went through this with you and this is
3 your interview with CBC Radio.
4 A CBC, yes.
03:05 5 Q And the announcer asks you what the Crown wil
6 argue and you deal with that, and then if we can
7 turn the page, starting right there:
8 "Well, the job that David M| gaard and
9 his council have is to convince the
03:06 10 court that there has been a m scarriage
11 of justice. In order to do that they
12 have to show that he is innocent,
13 because obviously if the right person
14 was convi cted there has been no
03:.06 15 m scarri age. "
16 Do you think that's actually a correct summary of
17 what had to be done?
18 A Well, that's the unnuanced summary of where it was
19 in terms of providing the news media with
0306 20 somet hing that was relatively sinple. | wasn't
21 about to go into discussions of process and what
22 the reference questions were and so on.
23 Q Okay.
24 "Our job will be to exam ne the proof
03:06 25 they bring in and check it closely to
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make sure that it is reliable, and to
| ead any evidence that indicates the
contrary."”

s that how you --

That's what | thought our position was to be in

t hat court.

Okay, then going down a bit, the announcer says:
"To you. | mean the Supreme Court? |
guess what |I'm getting at here is are
you going to be able to | ook over the
file of Larry Fisher?"

Turn the page:

"We've got all the file material on

Larry Fisher that still exists.
Announcer:

"Has that changed your case at all?"
Br own:

"No. "
Announcer:

"Why not ?"
Br own:

"Well, the difficulty with the Fisher

matter Maureen is that quite frankly if
| were going to prosecute M. Fisher |

woul d have no evidence | could put
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1 before the court.

2 The so called simlar fact evidence is

3 so nebul ous and so vague that it really

4 amounts to coincident and nothing el se.
0307 5 And if | were prosecuting hima court

6 woul d not allow me to bring that

7 evidence into trial, and | know his

8 council shares the view, that it's

9 guesti onabl e whether it would even be
03:07 10 al l owabl e in his defence evidence in the

11 M | gaard trial."

12 That was a view you held then. Do you still hold

13 t hat view?

14 A Well, the Supreme Court has indicated that that
03:07 15 view was wrong, so no, | don't continue to hold

16 the view that it was unall owable for his defence.

17 Q Do you still feel it is so nebulous that it's

18 coi nci dence?

19 A Yes, | still -- | mean, even today, if you were
03:.08 20 going to try and prosecute Larry Fisher on that,

21 there's nothing there, or certainly nothing that

22 woul d do me any good. Now, | know, having said

23 that, that the prosecutors who did prosecute Larry

24 Fisher tried to use sone of it, but | suspect that
03:08 25 t he whol e point of that wasn't so much to prove
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1 Larry Fisher was guilty as to give them somet hi ng
2 to wap the DNA evidence around so that a jury
3 m ght better appreciate the facts, but yes, if you
4 are asking me do | still think that doesn't prove
0308 5 that David M| gaard wasn't responsi ble back then,
6 again, | thought he got a fair hearing in the
7 Supreme Court and they came to a result that was
8 reasonabl e based on what was before them
9 Q Just going down the page:
03:08 10 "And how does that conpare to the
11 evi dence that you have agai nst David
12 M | gaard, where you now have some of the
13 wi t nesses who at one time said yes he
14 did it, I found himwth blood on his
0309 15 cl othes and now they're recanting?"
16 Just turn the page:
17 "Well, there is one witness that has
18 recanted. The other witnesses are
19 pretty nmuch hol ding steady..."
03:09 20 And if you just go down the page, please, and
21 turn the page, please. You talk about DNA, and
22 if you could scroll down, and the next page. You
23 answer the question, | won't read the question,
24 you say:
03:09 25 "l rather doubt it. The focus of this
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inquiry is whether or not David M| gaar
IS innocent. It's not a public inquiry
to determ ne whether the Adm nistration
of Justice is good, bad or indifferent.
The focus is very narrow and it has to
do with David M| gaard's status or
guilt, his innocence. And really the
conduct of the Saskatoon city police
doesn't really come into that."
Well, that, quite frankly, that nmay have been a
bit of an overstatenent. | never intended to
imply that if you couldn't show the police had
m sconducted thensel ves, that David M| gaard
woul dn't have got sone relief, because it was
always my view that if you were able to produce
evidence that particularly say WIlson and John h
been beaten into giving their statements or
tricked into giving them or whatever, that would
have had a substantial inpact on the Suprene
Court .
Okay, but you are saying here the conduct of the
Saskatoon City Police is basically not relevant
the inquiry, that's your --
That's what | said, yes.

Ri ght .
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1 A And | just explained that.
2 Q Okay.
3 COWM SSI ONER Mac CALLUM: So it was never
4 your position that m sconduct could not
0311 5 denmonstrate a m scarriage of justice?
6 A Well, that's right, and even at that point we were
7 anticipating calling police officers.
8 COMM SSI ONER Mac CALLUM: Yeah.
9 A And hearing fromthem
0311 10 BY MR. WOLCH:
11 Q Okay. But that's your comment at | east?
12 A That's the conment, yeah.
13 Q And that's basically consistent with what the
14 M | gaard people were saying afterwards, is that
0311 15 t hey were under that inmpression as well?
16 A Well, yes. | don't know how you would still be
17 under that impression given you exam ned several
18 police officers, had the opportunity to exam ne
19 nor e.
0311 20 Q Well, but if one starts on the assunption that the
21 conduct doesn't matter --
22 A wel | - -
23 Q -- as you said --
24 A | said | think that overstates the matter. The
0311 25 Supreme Court at that point wasn't saying the
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conduct didn't matter, we were proposing to hear
from police officers.
There was one from Saskatoon; correct?
Well, there were three at that point that were
going to be subpoenaed, Karst, Short, Mackie and
Art Roberts, and there would have been no point to
calling themif police conduct didn't matter.
The announcer says:
"But, lets say that he is sonme how
acquitted by the Supreme Court, is there
a chance that it will tarnish the
i mgine of the justice systemin
Saskat chewan?"
And you say:
"Well, as the court noted the first tinme
we met, at some point there maybe some
consi deration to some other form of
i nquiry depending on the decision the

court makes. But, that's not sonmet hing

that will come out of this case.
The Supreme Court will hear its
evidence, it will make its

recommendation to the M nister and she
will no doubt act on that in due course.

But, this isn't going to be a public
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1 inquiry into the conduct of the
2 Saskatoon City Police, or the
3 Saskat chewan Justice Department.”
4 And that's pretty specific.
0313 5 A In terms of the broad conduct of policing and the
6 Saskat chewan prosecution system that was correct,
7 and certainly the Supreme Court as | recall, the
8 Chief Justice as | recall, made it clear that in
9 fact we weren't interested in that, we were
0313 10 interested in matters that specifically related to
11 t he prosecution of David M| gaard and the
12 gat hering of the case against him
13 Q Okay, but this isn't going to be a public inquiry
14 into the conduct of the Saskatoon City Police or
0313 15 the Justice Departnment, it surely applies to the
16 M | gaard case, it's not a -- no one was ever
17 suggesting we're going into a public inquiry about
18 how t he police force operates in Melville and
19 Yor kt on?
03:13 20 A Well, except that the inquiries that had existed
21 up to that point, as | recall, had | ooked at sort
22 of how police departments were organized and they
23 were much broader, nmuch fuller, took much nore
24 time, and | think that's what the Supreme Court
03:14 25 was concerned about, is we want to | ook
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1 specifically at the matters related to David
2 M | gaard and not hing el se.
3 Q But let's go back. Virtually every | awyer knows
4 Supreme Court time is exceptionally val uable?
0314 5 A Yes.
6 Q And many of the npst serious matters in the
7 country, whether it's the break-up of a country or
8 God knows what, can be heard in a day or a half a
9 day or whatever it m ght be; correct?
0314 10 A Yes.
11 Q | mean, major, major issues can be heard in half a
12 day or a day, time there is very nuch guarded and
13 precious.
14 A Yes.
0314 15 Q And there's not a chance in the world that the
16 court is going to let you ranble on into anything
17 they don't really have to hear.
18 A And that's what they were telling us.
19 Q Get to the point?
03:14 20 A Yes, denmonstrate the m scarriage of justice.
21 Q Yeah. And your point was we're not here to | ook
22 at conduct, we're not here to |look at that?
23 A Well, no, no. As | said, that may have been a
24 m sstatement because if you take that to include
03:15 25 that we weren't here to | ook at how the police
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1 gat hered their evidence or whether M. Ml gaard

2 was framed or anything like that, |I'msorry, |

3 di sagree. The court at no time limted anybody

4 from calling the evidence that would be necessary
0315 5 to establish that David M| gaard had been the

6 product, his conviction had been the product of

7 m sconduct by the police or m sconduct by the

8 Crown, | just don't believe that.

9 Q But m sconduct doesn't | ead to anything.
03:15 10 A Well, excuse me, if the police m sconduct thenself

11 and produce statements from witnesses that are not

12 true, you are telling me that |leads to nothing in

13 this case?

14 Q The statement has to be false, the conduct doesn't
0315 15 mat t er .

16 A Well, you have to -- well, M. WlIlch --

17 Q Not at this stage. You are in a reference, you

18 are not in a courtroom

19 A ' m sorry, | disagree.
03:16 20 Q Al'l right. Scroll down, and the next page --

21 that's the end of that. "1l move on then.

22 So you earlier told me that

23 courts of appeal in particular, or any court

24 really, if they are asked a specific question,
03:16 25 t hey answer the question?
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1 A Generally, yes.
2 Q That's what a reference is?
3 A Yes.
4 Q And do you recall what the question was or how
0316 5 many questions were posed?
6 A No, | don't. | would have to see the docunent.
7 Q You indicated that the Court of Appeal could have
8 acquitted David -- the Suprenme Court | mean?
9 A The Supreme Court ?
03:16 10 Q Coul d have acquitted David?
11 A That they could have said that he was innocent and
12 directed the mnister to deal with it accordingly,
13 yes. They could have, in effect, indicated he was
14 i nnocent .
0317 15 Q Coul d they have said you are not guilty?
16 A Well, that's what a finding of innocence would be.
17 Q That wasn't my question. Coul d they have said you
18 are not gquilty, go home, we're done?
19 A Oh, no, no, they were giving advice to the
0317 20 m ni ster. It was the mnister's job to then
21 exercise the --
22 Q They couldn't say you are not guilty in | aw?
23 A Well, they could say you are not guilty, but it
24 wasn't up to them at that point, and nor did they
0317 25 have the authority, to then quash the conviction.
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1 It had to go back to the mnister for that.
2 Q Would it surprise you to know there was only one
3 guestion posed to the Supreme Court with a
4 foll ow-up?
0317 5 A | said, M. Wblch, | don't recall, unless you show
6 me the document .
7 Q Okay, let's look at it, 058828. It's not actually
8 a docunent, but it's incorporated in the judgment,
9 and if you can turn to the next page, please:
0318 10 "Therefore, his Excellency the Governor
11 General ... on the recomendation ... is
12 pl eased ... to submt to the Supreme
13 Court ... for hearing and consideration
14 the foll owi ng questions:
03:18 15 (a) upon a review and consideration of
16 the judicial record, the Reference Case
17 ... filed ... and such further or other
18 evidence as the Court ... may receive
19 and consider..."
03:18 20 And here are the key words:
21 "...does the continued conviction of
22 David M| gaard in Saskatoon ... for the
23 murder of Gail MIller, in the opinion of
24 the Court, constitute a m scarri age of
03:19 25 justice?"
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1 You see the question?
2 A Yes.
3 Q Okay. Going into the Supreme Court, the Ml gaard
4 group was saying the answer to (a) should be yes;
0319 5 correct?
6 A Yes.
7 Q And you were there saying the answer should be no?
8 A That was what we conceived our job to be, subject
9 to the reservation that | put on it before,.
0319 10 Q Okay. And the Supreme Court sided with the
11 M | gaard group and said yes?
12 A Does the continued conviction -- yes. Well, no,
13 what they said was the continued conviction would
14 be a m scarri age.
0319 15 Q That's the question they answered?
16 A Yes.
17 Q That's the only question. | mean, (b) is a
18 question, but we'll deal with that, but that's the
19 substantive question, that's what Canpbell wanted
03:19 20 answer ed?
21 A And that's what the Suprenme Court said, it would
22 be a -- the continued conviction would be a
23 m scarriage if he didn't get the opportunity to do
24 certain things.
03:20 25 Q So the M| gaards won?
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1 A Well, you won in the sense that you got the order
2 for the new trial. You didn't get a declaration
3 of innocence which --
4 Q There was no asking for a declaration of
0320 5 i nnocence.
6 A well - -
7 Q That's the -- | asked you before, courts answer
8 guestions. That's the question.
9 A Well your -- certainly, the conplaints that
0320 10 foll owed the decision suggested you were expecting
11 a good deal more than that.
12 Q Well, many of the conplaints were on your
13 interpretation, but we'll get to that.
14 A Well, |I'mtal king about your conplaints, --
0320 15 Q Well, we'll deal with it.
16 A -- and Joyce Ml gaard's conplaints and David
17 Asper's conmpl ai nts.
18 Q But that is the question?
19 A That's the question, yes.
0320 20 Q And the answer was "yes"?
21 A Yes.
22 Q Okay. The Court cannot be saying anything nore
23 t han yes. But :
24 "(b) depending on the answer to the first
03:20 25 guesti on, what renedial action under the
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1 Crimnal Code, if any, is advisable?"
2 In other words, if you find a m scarriage or a
3 con -- as the wording is there -- if you find it,
4 what's the remedy you would recomend to the
0321 5 m ni ster?
6 A Well, and -- well, thank you for bringing that up,
7 actually, because when you now | ook at what they
8 deci ded on, what was it, February of '92 as their
9 options, they went beyond that.
0321 10 Q Well you -- well, |look at that.
11 A Well, they did go beyond that.
12 Q No, they -- what they did --
13 A Where, in the Crimnal Code, does it say "and we
14 can do anything we think m ght be fair".
0321 15 Q You - -
16 A Because the final option, the what | referred to
17 as the synpathy option, where is that in the
18 Cri m nal Code?
19 Q Okay. So you are saying they are wrong based on
0321 20 t hat ?
21 A No, no, |I'm saying that they interpreted that a
22 little differently, | think, than what you are.
23 Q | --
24 A You are saying that -- that -- that they could
0322 25 only answer that question. Well, no, they
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1 actually thought they could answer -- give advice
2 that was a little beyond that.
3 Q Wel |, okay. But they then -- okay, what they are
4 tal king about here is (a) is yes, there's going to
0322 5 be a remedy; (b) is well how do we reconmmend the
6 remedy? The Court cannot say "innocent", the
7 Court cannot say "guilty", the Court can recomend
8 what the mnister should do; isn't that what it's
9 saying, | mean, in plain English?
0322 10 A Well, yes, they were -- they were asked to
11 recommend the appropriate remedy.
12 Q Okay. And what they did was they established
13 gui delines for choosing the remedy?
14 A Yes.
0322 15 Q Okay. And if we can just go to the next page.
16 A But you'll note it says:
17 "... remedial action under the Crim nal
18 Code ...".
19 Q Yeah.
0322 20 A And the synmpathy renmedy, | don't think, falls
21 under the Crim nal Code.
22 Q Well, I'"mnot sure it's called 'synmpathy', but --
23 A well, --
24 Q That's your name, | didn't hear themcalling it
0323 25 t hat .
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-- call it what you want, it's not a remedy that
exi sts under the Crim nal Code.
Well, let's ook at that. If we can scroll -- I'm
sorry, back to the same page, |'m sorry, page 2.
Okay. Here are the guidelines, and this is for
(b), in determ ning renmedy. Ri ght where | am down
here. It's not for the main question, | want to
emphasi ze that, and you may agree it's not for the
mai n question, it's to how you determ ne remedy.
And they say:
"The conti nued conviction of
M | gaard woul d constitute a m scarri age
of justice if, on the basis of the
record ...",
etcetera:
"... this Court in its discretion may
receive and consider, the Court is
satisfied beyond a reasonabl e doubt that
David M| gaard is innocent of the nurder
of Gail Ml ler. If we were to ...",
next page:

answer the first question put to
this Court ... in the affirmative ...",
we woul d advise that David get a free pardon?

That's, yes, that's a mxture of (a) and (b).
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1 Q Okay. So if -- it's not (b).

2 A well - -

3 Q If, under (a), we find innocence beyond a

4 reasonabl e doubt -- a bit of a novel concept --
0324 5 but if they find that we reconmmend, under (b), a

6 free pardon, mnister, do it or not, but that's

7 our recommendation?

8 A Yeah.

9 Q You asked for it in (b), you wanted to know, --
0324 10 A Yes.

11 Q -- they are answering the question.

12 Now they go (b), and it's not

13 a free pardon under (b):

14 "The conti nued conviction ... would
0324 15 constitute a mscarriage of justice if

16 L

17 continued conviction:

18 "“... if, on the basis ...",

19 etcetera:
0324 20 " of the ... record ... the Court is

21 satisfied on a preponderance of the

22 evidence that David Ml gaard is innocent

23 of the murder of Gail Ml ler. I f we

24 were to answer the first question ... in
0324 25 the affirmative ... it would be open to
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1 David M|l gaard to apply to reopen his
2 application for leave to ... the Supreme
3 Court ... with a view to determ ning
4 whet her the conviction should be gquashed
0325 5 and a verdict of acquittal entered, and
6 we woul d advise the Mnister ... to take
7 no steps pending final determ nation of
8 t hose proceedi ngs."”
9 So, if it's preponderance of evidence, conme back
03:25 10 to the Supreme Court on a motion for new
11 evi dence?
12 A Yes.
13 Q Ri ght? And the Court can decide what it wants to
14 deci de?
0325 15 A Yes.
16 Q Okay?
17 A | agree.
18 Q So that's (b).
19 A That's what it says.
0325 20 Q That's if we come to that concl usion.
21 Let's go to (c):
22 "The conti nued conviction of David
23 M | gaard would constitute a m scarriage
24 of justice ...",
0325 25 same as the other (a) and (b):
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"... if there is new evidence put before
this Court which is relevant to the
i ssue of David Ml gaard's guilt, which
is reasonably capable of belief, and
which taken together with the evidence
adduced at trial, could reasonably be
expected to have affected the verdict."
So it's not just a matter of there's new
evi dence, go have a trial, it's a matter this has
to be --
No, no.
-- reasonably capable of belief and reasonably
expected to affect the verdict?
That's correct, there is a standard i nposed.
And if we carry on:
"I'f we were to answer the first question
put to this Court ... in the affirmative
we woul d consi der advising the
M nister ... to quash the conviction and
to direct a new trial under ... 690
In this event it would be open to the
Attorney General to enter a stay if a
stay were deemed appropriate in view of
all the circunstances including the time

served by David Ml gaard."
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1 So (c), like (a) and (b), is conditional on a

2 positive answer to the main question; correct?

3 A Yes.

4 Q And this one is quash the conviction and direct a
0327 5 new trial and proceed or not; that's basically

6 what it is?

7 A Yes, okay.

8 Q Al'l right. (a), (b), and (c) are all founded on

9 the same principle that there is a mscarriage of
03:27 10 justice?

11 A Yes.

12 Q So didn't they find a m scarriage of justice?

13 A Well, no. | go by the plain wording of the

14 docunent, that the m scarriage of justice would
0327 15 occur, --

16 Q But that's --

17 A -- that's what they said.

18 Q So you are saying that, even if they found him

19 absol utely innocent, they are not finding a
03:27 20 m scarri age of justice?

21 A The judgement says - -

22 Q No, no, is that your -- that's your

23 interpretation? |If they had said under (a) --

24 A Oh, if they had said that David M| gaard was
0327 25 i nnocent - -
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1 Q Woul d have been the sanme?
2 A -- and found that something was wrong, then yes.
3 Q Well, how does it differ? The wording is
4 i dentical ?
0327 5 A Because -- no. The judgement, Hersh, is that it
6 woul d be a conviction -- or a --
7 Q (a), (b), or (c)?
8 A Yes.
9 Q So there is no judgement that would call it a
0328 10 m scarriage, in your opinion?
11 A That's right, they did not find there was a
12 m scarriage.
13 Q No, but they couldn't find one?
14 A well - -
0328 15 Q (a) is not one, (b) is not one, (c) is not one, in
16 your interpretation?
17 A That -- they may not have been able -- well, even
18 assum ng that you are right, that did not stop
19 them from saying that David M| gaard had been
03:28 20 wrongly convicted or that he was subject to a
21 wrongful conviction because of m sconduct by the
22 parties, that was al ways open to them and it was
23 al ways open to themto say, quite frankly from the
24 very beginning, that "this has been a m scarriage
03:28 25 of justice since day one and his continued
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1 conviction would be a m scarriage".

2 Q But you had told ne, before, they answer the

3 gquestions?

4 A Well they, subject to their interpretation of
0328 5 them yes.

6 Q Well let's look at (d).

7 COMM SSI ONER Mac CALLUM: M. Wolch, | think

8 it's time to adjourn, but -- and | don't want to

9 i ntroduce debate, believe ne, but if you would
03:29 10 just go back to the first part of the order,

11 there, the Order in Council, if that's what it

12 is. And before you get to (a), (b), and (c) --

13 (a) is the main question, |I think you both agree

14 it's a substantive question, and then go down a
0329 15 little bit. And so the Court then gives

16 guidelines to be followed in responding to the

17 guestions to be set out for the parties, one of

18 whi ch, the main one "was there a m scarri age of

19 justice". So (a), (b), and (c), which foll ow
0329 20 down there, are not devoted sinmply to remedy,

21 they are also de -- denonstrate guidelines to be

22 used in deciding whether there was a m scarri age

23 of justice.

24 MR. WOLCH: Yes.
0329 25 COVMM SSI ONER MacCALLUM: So are we ad item
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1 on that?
2 MR. WOLCH: We are. But | do point out
3 that (a) uses the word "continued conviction" --
4 COWM SSI ONER Mac CALLUM: Yes.
0329 5 MR. WOLCH: -- in terms of constituting a
6 m scarriage of justice. And, if I my, | realize
7 time is running fast, but | may just draw one
8 thing to your attention very quickly.
9 If we go to paragraph (d),
0330 10 very quickly, --
11 COWM SSI ONER Mac CALLUM: Yes?
12 MR. WOLCH: -- just the (d) that M. Brown
13 didn't care for -- | thought | saw it there a
14 second ago?
0330 15 A No, | didn't say | didn't care for it.
16 BY MR. WOLCH:
17 Q Well, you didn't think they had the authority to
18 do it?
19 A Il -- 1 --
20 Q Sorry?
21 A -- frankly thought that that was not an
22 unreasonabl e kind of consideration.
23 Q No, but | just want to point out one thing for
24 you. | f you read (d):
03:30 25 "I'f the judicial record, the Reference
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1 Case ...",
2 etcetera:
3 "... fails to establish a m scarriage of
4 justice as set out in ... (a), (b) or
0330 5 (c) ...";
6 do you see that?
7 A Yes.
8 Q Whi ch suggests that (a), (b), a positive finding
9 under (a), (b), or (c) is a mscarriage of
03:30 10 justice?
11 A Well, again, what the Supreme Court said was the
12 continued conviction would be a m scarri age.
13 Q But that's the question they were asked?
14 A And that's the answer they gave.
0331 15 Q But that was the question they were asked.
16 A That it would be a m scarri age.
17 Q They went farther in (d) by saying:
18 "... a mscarriage of justice as set out
19 in ... (a), (b) or (c) ..."?
0331 20 That's the plain reading.
21 A Well except, M. Wl ch, then how do you deal with
22 the fact that they say 'got a fair trial, no
23 evidence of m sconduct by the police, no evidence
24 of m sconduct by the prosecution, adequately
0331 25 def ended, evidence still exists, conviction was
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1 proper at the time'; if you were saying that they

2 were finding that there was a m scarriage of

3 justice on what was it based?

4 Q Well, they -- it says it right here. Well, they
0331 5 say because --

6 A They said the continued conviction, given

7 essentially the Larry Fisher evidence and a few

8 ot her things, --

9 Q Ri ght ?
0331 10 A -- would be a m scarriage of justice.

11 Q Ri ght .

12 A Not that it was.

13 Q But that's the question they are asked?

14 A Well you, | mean you may interpret it that way, |
0331 15 don't, and of course | --

16 Q | guess it depends what the Conm ssioner

17 interprets, but --

18 A It's always open to you to make that argument.

19 Q | see the hour, M. Comm ssioner, so --
03:32 20 COMM SSI ONER Mac CALLUM: Thank you.

21 MR. HODSON: If I could just indicate, |

22 believe that M. Brown will be returning on

23 Monday afternoon to be finished up Monday

24 afternoon, and we have Eugene W Il Iliams who will
0332 25 follow i medi ately after M. Brown for the
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1 remai nder of Monday, Tuesday, and Wednesday.

2 COWM SSI ONER Mac CALLUM: Ckay.

3 | won't insult you, sir, by

4 explaining the Coventry rule, which |I'm sure you
0332 5 are aware of?

6 A Yes.

7 (Adj ourned at 3:32 p.m)
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