
 
 
 
 
 

IN THE MATTER OF AN APPLICATION  

BY  

LARRY FISHER 

FOR 

STANDING REVIEW 

RULING 

  

[1] At my request, Mr. Brian Beresh, counsel for Larry Fisher appeared before 
the Commission in Saskatoon on January 13, 2005 on a review of Fisher’s standing. 

 
[2] The reasons for my request were stated at the start of the hearing but for 
the sake of completeness I will repeat them here. 
 
[3] I granted standing to Mr. Fisher because, as I said, he was directly and 
substantially affected by the Inquiry.  I did not say why because, at the time, Fisher was 
seeking leave to appeal to the Supreme Court of Canada, his conviction for the murder 
and rape of Gail Miller. 
 
[4] Pursuant to the Terms of Reference, paragraph 2, I am obliged to conduct 
the Inquiry,  
 … without interfering in any ongoing criminal proceeding… 
 
[5] The Fisher criminal proceeding was technically, at least, ongoing, so I was 
careful to refrain from any comment about his case which might be construed as 
interference.  Fisher’s application for leave to appeal was denied and, after a period of 
reflection, I decided to ask Mr. Beresh, through Commission Counsel, to restate his 
reasons in a public hearing in support of Fisher’s continued standing in view of what I 
regarded as a change of circumstances, namely the final determination of his criminal 
proceedings. 
 
[6] An exchange of correspondence ensued between Mr. Beresh and 
Commission Counsel.  From it, I understand Mr. Beresh’s position to be that there has 
been no change in circumstances; that the Commission could not have proceeded with the 
Inquiry so long as the application for leave to appeal was outstanding, and certainly not if 



a new trial was ordered; that standing was granted assuming leave to appeal would be 
denied and the Inquiry could then proceed without infringing Fisher’s rights.  
 
[7] Before hearing from Mr. Beresh I will comment on the question of 
changed circumstances.   
 
[8] In my view it is incorrect to say, as Mr. Beresh seems to imply, that a 
public Inquiry necessarily interferes with ongoing criminal proceedings, or that it cannot 
be conducted before or in tandem with criminal proceedings, without infringing an 
accused’s rights.  It is the responsibility of the Commissioner to perform his duties 
without interfering, and there are examples of that having been done.  Whether it is even 
possible, in a given case, depends upon the circumstances. 
 
[9] In our case, I decided that prudence was called for, and I chose to await 
the result of the application for leave to appeal before moving to public hearings.  I need 
not speculate on what course of action I might have taken had a new trial been ordered. 
 
[10] This brings me to the reason for granting standing to Fisher in the first 
place.  The Inquiry had been called after expiry of the time limited for appeal to the 
Supreme Court of Canada.  It would have proceeded at some time irrespective of the 
result of the application for leave, or of the result of any appeal.  If it had been conducted 
before a new trial of Fisher, for example, evidence might have been uncovered which 
would help in Fisher’s defence, a direct and substantial effect justifying standing.  With 
the refusal of the Supreme Court of Canada to hear the appeal, a new trial was no longer 
possible, so there was a change of circumstance.   
 
[11] As I remarked in the case of a different sort of application brought by 
other counsel, a public Inquiry is not meant to be adversarial.  This presents certain 
difficulties in hearing applications which raise contentious issues, because the 
Commissioner does not have the benefit of strong argument on both sides of the question.  
It is not the function of Commission Counsel to be adversarial and it would not be fair to 
Mr. Beresh to allow other parties to argue against him in this matter.  Accordingly, it falls 
to me to examine this matter critically in the public interest. 
 
[12] I wish to remind Mr. Beresh, perhaps unnecessarily, that my remarks thus 
far, as well as anything I might say during the course of this hearing, are not motivated by 
bias or premature assessment of the evidence to come.  I wish only to alert him to my 
concerns about his client’s continued standing. 
 
[13] Mr. Beresh in argument reiterated the grounds which he recited in his 
Notice of Motion dated April 6, 2004 and the written argument which accompanied it 
(Schedule 1).   
 
[14] Mr. Beresh reports that his client, now serving a life sentence for Gail 
Miller’s murder, continues to deny any involvement in her death, but now accepts that 
David Milgaard was wrongfully convicted. 
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[15] Notwithstanding the refusal by the Supreme Court of Canada to hear his 
appeal against conviction, Fisher believes that his interest in this Inquiry has not changed; 
that it continues to meet the three criteria for standing set out in the rules; and that his 
interest will be engaged throughout all phases of the Inquiry, albeit in varying degrees.  
The criteria for standing form part of the Standing and Funding Guidelines in the 
Commission Rules, the first page of which is attached as Schedule 2. 
 
[16] As may be seen from my introductory comments, I thought in April of 
2004 that Fisher was directly and substantially affected by the Inquiry because his name 
was linked with that of David Milgaard to Gail Miller’s murder.   At the time, Milgaard’s 
conviction had been quashed, and a new trial had been granted but never held.  Fisher had 
applied for leave to appeal his conviction to the Supreme Court of Canada.  The Inquiry, I 
thought, held at least some potential for showing additional or different circumstances 
surrounding the murder which might assist in Fisher’s defence were he to be granted a 
new trial.   
 
[17] But that potential is no longer there.   
 
[18] Mr. Beresh’s argument for a continuing interest springs from a concern 
that Fisher will be made a scapegoat for the wrongful conviction of Milgaard.  The 
argument is not one that turns on legal obligations, but rather on considerations of moral 
blameworthiness.   
 
[19] Mr. Beresh foresees that Fisher will be blamed by other parties with 
standing for arranging to plead guilty to other rapes in venues away from the curious gaze 
of the Saskatoon media who might otherwise have seized upon similarities in those rapes 
and the murder of Gail Miller; that he will be blamed for remaining silent before 
Milgaard’s trial and through his long years of incarceration; in short, that his reputation is 
at stake. 
 
[20] Given the savagery of the Gail Miller murder and Fisher’s notoriety as a 
violent sexual offender, I feel compelled to observe that reputation is not his most 
vulnerable asset.  But the argument goes further.  The Inquiry, it is urged, might for lack 
of Fisher’s voice being heard become enveloped in an “aura of unfairness”: see Re: 
Workers’ Compensation Act. 1983, [1989] 2 S.C.R. 334 at 340.   That, indeed, is a matter 
of concern.  Procedural fairness is for all, not just the upright. 
 
[21] Without Fisher as a party, it is said, there would be an imbalance of 
representation.  I am not fully convinced of this latter point.  To begin with, our 
proceeding is not adversarial, at least in theory.  In reality, of course, competing interests 
will appear because the parties with standing are affected in different ways.  Six of them, 
by my count, were associated with the prosecution of Milgaard; one was the subject of 
the wrongful conviction; one campaigned to overturn it, and in the process alleged 
wrongdoing against the six; one is an advocate for the wrongfully convicted.  Even 
without Fisher, therefore, there will be a rough balance of representation between parties 
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of dissimilar interests.  But I agree that no party except Fisher himself is likely to defend 
his interest.  One cannot predict that the other nine parties will line up to blame him for 
the way in which the investigation or prosecution was done or that he alone is at fault for 
the long delay in reopening.  On the other hand, Fisher could challenge any other party 
(with perhaps one or two exceptions) on the basis that their own actions, or failure to act 
contributed more to the wrongful conviction and long imprisonment than anything he had 
done.  Mr. Beresh argues by analogy to the value of third party intervention in cases 
involving constitutional interpretation.  See Koch, Making Room New Directions in Third 
Party Intervention, Toronto, Faculty of Law Review Vol. 48, #1.  Such intervention 
allows for further public participation in the decision making process and lends force and 
legitimacy to judicial decisions.  The argument has appeal in that third party intervention, 
generally speaking, is a good thing, but the degree of efficacy surely depends upon the 
quality of the intervenor.  Even with inspired advocacy on his side, it will not likely be 
Fisher the person who lends moral force and legitimacy to the process.  Rather the fact 
and appearance of procedural fairness in allowing standing to such a person might 
demonstrate that the Commission is determined to protect human dignity and self-respect 
wherever resident.   
 
[22] I find Mr. Beresh’s main argument persuasive.  That is, Mr. Fisher, 
although not the central figure in the Milgaard Inquiry is surely an ubiquitous presence in 
the record throughout the course of events beginning with the death of Gail Miller and 
ending with the reopening of the investigation into her death. 
 
[23] We anticipate that some areas of the re-opened investigation will not 
engage Larry Fisher’s interest, remembering that his main argument for standing relies 
upon his vulnerability to be blamed for Milgaard’s conviction and long incarceration.  
However, one cannot always match witnesses with chronology so it is difficult to fix 
meaningful limits on a party’s participation at this early stage, at least for the fact finding 
phases of the Inquiry.   
 
[24] I can, however, say with confidence that Fisher does not possess the third 
criterion for standing,  

… special experience or expertise with respect to matters within 
the Commission’s Terms of Reference. 

 
[25] He has no expertise or special experience known to us which might assist 
the Commission’s work. 
 
[26] The third criterion is aimed at experts or highly experienced persons in 
criminal investigation, prosecutions, wrongful convictions, and the administration of 
criminal justice.  Merely having been the subject of practitioners of these disciplines does 
not qualify him. 
 
[27] Larry Fisher’s standing in the Inquiry is confirmed except for the final, 
systemic stage. 
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ISSUED at the City of Saskatoon, in the Province of Saskatchewan, this ______ 

day of January, 2005. 

      ____________________________________ 
      COMMISSIONER 
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